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PRACTICE    REPORTS. 


SUPREME  COURT. 

BENJAMIN  HOLDEN  and  others,  respondents  agt.  RICHARD 
CLANCY  and  others,  appellants. 

Where  a  written  contract  is  entered  into  between  the  plaintiffs  and  defendants  by 
which  the  latter  agree  to  rent  to  the  plaintiffs  a  cattle  barn  connected  with  the 
defendant's  distillery,  for  a  certain  time,  and  also  agree  to  furnish  to  the  plaintiffs, 
at  the  barn,  slops  from  their  distillery — One  hundred  and  eighty-three  bushels  of 
slops  per  diem,  during  the  term  ;  and  the  plaintiffs  agree  to  pay  for  the  slops  and 
the  rent  of  the  barn,  at  the  rate  of  nine  cents  per  bushel  of  the  slops  furnished,'/ 
which  agreement  is  carried  into  execution  by  the  parties  according  to  its  terms : 

The  contract  is  not  one  to  manufacture  or  furnish  a  manufactured  article,  in  the 
sense  that  in  every  sale  and  purchase  of  an  article  to  be  manufactured,  there  is 
an  implied  warranty  that  the  article,  when  delivered  shall  be  of  a  merchantable 
quality ;  nor  does  an  article,  designated  no  otherwise  than  as  ^  slops  from  their 
distillery,"  constitute  a  manufactured  article  within  the  meaning  of  the  rule  which 
implies  a  warranty  of  merchantable  quality. 

Consequently,  an  objection  made  by  the  plaintiffs  pending  the  contract,  that  the 
defendants  were  buying  and  using  in  their  distillery  damaged  grain  or  grain 
which  had  been  scorched  and  injured  by  fire  during  the  burning  of  an  elevator  in 
which  it  was  stored,  the  slops  from  which  were  injurious  to  the  plaintiff's  cattle 
which  they  were  fattening,  could  have  no  force  or  effect  in  reference  to  a  recovery 
upon  an  implied  warranty  of  the  value  of  the  slop?. 

It  is  not  reasonable  to  suppose  that  in  contracts  for  the  sale  of  this  refuse  material, 
it  is  the  expectation  of  either  party  that  the  manufacturer  is  to  be  controlled  in  his 
choice  of  material  or  machinery  to  be  used,  by  any  consideration  as  to  the  effect 
which  it  may  have  upon  the  value  of  the  refuse  material  resulting  from  the 
process. 

And  it  seems  absurd  to  suppose  there  can  be,  in  the  absence  of  express  contract  or 
of  fraud  or  imposition,  any  responsibility  for  the  quality  of  what  is  sold  as  slops 
or  swill.  The  plaintiffs  had  what  they  bargained  for,  "  slops  from  the  distillery," 
and  it  would  seem  reasonable  to  apply  to  such  a  case,  the  doctrine  of  caveat 
emptor, 

But  if  there  were  a  warranty  of  merchantable  quality  implied  in  such  a  sale,  the 
You  XLL  1 
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plaintiffs  would  not  be  entitled  to  recover  in  this  case,  since  it  appeared  that  they 
received  and  consumed  the  slops  from  day  to  day,  with  a  full  knowledge  of  their 
quality,  and  without  returning  or  offering  to  return  them,  or  giving  the  defendants 
notice  to  take  them  away  or  not  deliver  any  more.  This  was  a  complete  waiver 
of  the  alleged  defects. 

Fourth  Department,  January  Term,  1871. 
MULLIN  P.  J.,  JOHNSON  and  TALCOTT,  JJ. 
THIS  is  an  appeal   by  the  defendants  from   a  judgment 
rendered  against  them  on  the  report  of  a  referee. 

HUNT  &  GREEN,  for  appellants. 
D.  PEATT,  for  respondents. 

By  the  court,  TALCOTT,  J. — The  facts  in  this  case  are 
substantially  as  follows  :  In  October  1866,  the  plaintiffs 
and  defendants  entered  into  a  contract  in  writing  by  which 
the  defendants  agreed  to  rent  to  the  plaintiffs  a  cattle  bam, 
connected  with  the  defendants'  distillery,  till  May  1,  1867, 
and  also  agreed  to  furnish  to  the  plaintiffs  at  the  said  barn, 
slops  from  their  said  distillery;  one  hundred  and  eighty- 
three  bushels  of  slops  per  diem,  during  the  term ;  and  the 
plaintiffs  agreed  to  pay  for  the  slops  and  the  rent  of  the  barn, 
at  the  rate  of  nine  cents  per  bushel  of  the  slops  furnished, 
payable  monthly.  The  contract  was  entered  into  by  the 
plaintifls  with  a  view  of  fattening  cattle  for  market,  keeping 
the  cattle  in  the  barn  during  the  winter.  The  plaintiffs 
after  the  making  of  the  contract  placed  a  large  number  of 
cattle  in  the  barn,  and  kept  them  there  during  the  winter. 
The  defendants  furnished  the  amount  of  slops  from  their 
distillery  specified  in  the  contract,  and  they  were  received 
by  the  plaintiffs  daily,  and  fed  to  the  cattle,  and  paid  for 
monthly  as  specified  in  the  contract.  The  complaint  in  the 
action,  after  stating  the  contract  and  the  placing  of  the 
cattle  in  the  barn,  proceeds  to  allege  that  very  soon  there- 
after, the  defendants,  against  the  dissent  of  the  plaintiffs, 
purchased  damaged  grain  which  was  totally  unfit  for  the 
purpose  of  manufacturing  the  slops  mentioned  in  the  con- 
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tract,  and  used  the  same  in  their  distillery,  and  from  the 
same,  manufactured  and  delivered  slops  to  the  plaintiffs, 
which  the  plaintiffs  refused  to  receive,  as  in  any  way  a 
fulfillment  of  the  contract  on  the  part  of  the  defendants.  And 
that  by  reason  thereof  the  plaintiffs  have  sustained  damages. 
It  appears  that  during  the  winter,  the  defendants 
purchased  and  distilled  in  their  distillery  a  quantity  of 
grain  which  had  been  contained  in  an  elevator  at  Oswego, 
which  had  been  burned.  That  a  portion  of  the  slops,  and 
perhaps  two  thirds,  furnished  to  the  defendants  were  the 
•slops  from  this  damaged  grain. 

And  the  plaintiffs  adduced  testimony  showing  that  these 
slops  were  full  of  gravel,  ashes  and  cinders,  and  were  black, 
and  tending  to  show  that  they  were  not  fit  for  the  purpose 
of  fattening  cattle,  and  according  to  some  witnesses,  were 
worth  nothing  at  all,  whereas  good  slops  were  worth  from 
fifteen  to  twenty  cents  per  bushel. 

They  also  gave  evidence  tending  to  show  that  some  of 
their  cattle  had  gained  nothing  at  all  in  weight,  while  the 
majority  of  them  had  gained  only  an  average  of  57lbs 
per  head,  whereas  they  should  have  gained  in  weight  an 
average  of  SOOlbs.  per  head.  It  appeared  that  the  plaintiffs 
on  several  occasions  complained  to  the  defendants  or  their 
agents  at  the  distillery  that  the  slops  were  not  good,  and  on 
one  occasion  threatened  to  sue  the  defendants  on  that  ac- 
count if  the  cattle  did  not  do  well. 

Witnesses  on  the  part  of  the  defendants  who  had  used 
the  same  slops,  testified  that  the  quality  was  good  and  that 
their  cattle,  fed  on  then?,  did  well. 

The  referee  finds  that  the  slops  furnished  the  plaintiffs  for 
one  hundred  and  twenty-five  days  of  the  time,  "  was  inferior 
and  not  merchantable."  And  that  by  reason  thereof  the 
plaintiffs  sustained  damages  to  $1,029  37,  for  which  amount 
he  ordered  judgment. 

Van  Buren,  one  of  the  plaintiffs,  testified  that  he  "  knew 
the  quality  of  the  slops  all  the  time  it  was  being  fed  to  the 
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cattle."  And  the  referee  finds  that  the  payment  for  the 
slops  was  made  after  they  had  been  received  and  used  by 
the  plaintiffs,  awd  that  the  plaintiffs  did  not  offer  to  return 
any  of  the  slops  to  the  defendants,  or  give  them  notice  to 
take  any  part  of  them  back. 

On  this  state  of  facts  the  plaintiffs  claim  to  sustain  this 
recovery,  upon  the  ground  that  the  contract  is  for  the  sale 
and  purchase  of  an  article  to  be  manufactured,  and  that  in 
every  such  sale  there  is  an  implied  warranty  that  the  article 
when  delivered,  shall  be  of  a  merchantable  quality.  We  do 
not  think  the  agreement  in  this  case  is  to  manufacture  or 
furnish  a  manufactured  article,  in  the  sense  of  the  rule  re- 
ferred to,  or  tfcat  an  article  designated  no  otherwise  than  as 
"  slops  from  their  distillery,"  constitutes  a  manufactured 
article  within  the  meaning  of  the  rule  which  implies  a  war- 
ranty of  merchantable  quality.  A  manufacture  is  defined  as 
tl  the  process  of  making  anything  by  art,  or  of  reducing 
materials  into  a  form  fit  for  use,  by  the  hand  or  by 
machinery."  And  it  seems  to  imply  a  proceeding  wherein 
the  object  or  intention  of  the  process  is  to  produce  the 
article  in  question.  The  residuum  or  refuse  of  various 
kinds  of  manufactories  is  more  or  less  valuable  for  certain 
purposes.  And  may  be,  and  often  is  the  subject  of  sale, 
but  it  is  not  expected  that  the  skill  and  attention  of  the 
manufacturer  is  to  be  dtvoted  to  the  quality,  of  the  refuse 
material.  This  is  not  the  object  of  the  process,  and  its 
quality  is  wholly  subordinate,  and  disregarded,  when  atten- 
tion to  it  would  interfere  with  the  most  profitable  mode  or 
material  to  be  used  in  the  process  which  is  the  main  object 
of  the  manufacturer. 

It  is  not  reasonable  to  suppose  that  in  contracts  for  the 
sale  of  this  refuse  material  it  is  the  expectation  of  either 
party  that  the  manufacturer  is  to  be  controlled  in  his  choice 
of  material  or  machinery  to  be  used,  by  any  consideration  as 
to  the  effect  which  it  may  have  upon  the  value  of  the  refuse 
material  resulting  from  the  process. 
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And  it  seems  absurd  to  suppose  there  can  be,  in  the  ab- 
sence of  express  contract  and  of  fraud  or  imposition,  any 
responsibility  for  the  quality  of  what  is  sold  as  slops  or 
swill.  The  plaintiffs  had  what  they  bargained  for  "  slops 
from  the  said  distillery,"  and  it  would  seem  reasonable  to 
apply  the  doctrine  of  caveat  emptor  to  such  a  sale,  if  ever. 

But  if  there  were  a  warranty  or  merchantable  quality 
implied  in  such  a  sale,  the  plaintiffs  would  not  be  entitled 
to  recover  in  this  case,  since  it  appears  that  they  received 
and  consumed  the  slops  from  day  to  day,  with  a  full  knowl- 
edge of  their  quality  and  without  returning  or  offering  to 
return  them,  or  giving  the  defendants  notice  to  take  them 
away  or  not  to  deliver  any  more.  This  fact,  upon  well  settled 
principles  governing  executory  contracts  of  sale,  was  a  com- 
plete waiver  of  the  alleged  defects.  The  defendants  offered 
to  sell  the  article  at  a  certain  price.  The  plaintiffs  cannot 
make  a  different  contract  for  the  defendants,  or  receive  and 
use  the  article  at  a  less  price  without  their  consent,  unless 
prevented  from  rejecting  it  by  want  -of  knowledge  of,  or 
opportunity  to  ascertain  the  alleged  defects. 

It  is  not  improbable  from  the  testimony,  that  if  the  plain- 
tiffs had  refused  to  receive  and  consume  the  slops  in  question, 
the  defendants  might  have  obtained  the  same  or  a  better  price 
from  other  parties.  The  case,  on  this  point,  seems  to  be 
•entirely  within  the  principle  of  Heed  agt.  Randall,  (29  N.  Y., 
35S) ;  see  also  Hoe  agt.  Sanborn,  (21  N.  Y.,  552,  556,)  and 
Howland  agt.  Hoey,  (23  Wend.,  357.) 

Judgment  must  be  reversed,  and  a  new  trial  must  be 
granted,  costs  to  abide  the  event. 
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NEW  YORK  COMMON  PLEAS. 
MICHAEL  COONEY  agt.  HOWARD  WHITFIELD. 

It  is  not  necessary  that  the  facts  stated  in  an  affidavit  for  an  attachment  under  thfr 
act  of  1831,  should  be  decisive  of  a  design  on  the  part  of  the  debtor  to  assign  or 
dispose  of  his  property  with  the  intent  to  defraud  his  creditors.  It  is  sufficient, 
if  they  legally  aim  or  tend  to  sustain  that  averment. 

Held,  that  the  facts  and  circumstances  stated  in  this  case,  taken  together,  furnished,, 
while  uncontroverted,  sufficient  evidence  upon  the  point  of  the  defendant's  fraud- 
ulent intent  respecting  the  disposition  of  his  property,  to  uphold  the  attachment. 
(This,  perhaps,  may  be  considered  a  pretty  close  case  on  the  qiwstion  of  a  fraudulent 
intent  in  the  disposition  of  property  to  cheat  creditors. — REP.) 

General  Term,  March,  1871. 

Before  ROBINSON,  LOEW  and  J.  F.  DALY,  JJ. 

APPEAL  from  a  judgment  that  the  action  be  dismissed,, 
rendered  in  the  eighth  district  court. 

This  suit  was  brought  to  recover  $192  25,  being  a 
balance  due  plaintiff  for  work  done  and  money  loaned  by 
him  to  the  defendant. 

This  action  was  commenced  by  attachment  under  the  act 
of  1831,  to  abolish  imprisonment  for  debt. 

On  the  return  day  of  the  attachment  the  defendant's 
counsel  moved  to  vacate  the  same  on  the  ground  that  the 
affidavits  upon  which  it  was  allowed  were  insufficient  to 
authorize  the  issuing  thereof. 

The  justice  granted  the  motion,  vacated  the  attachment 
and  dismissed  the  action,  with  costs  and  extra  costs. 

The  plaintiff  appealed  to  this  court. 

DAVID  McADAM,  for  plaintiff,  appellant.    • 
H.  D.  LEPAUGH,  for  defendant,  respondent. 

LOEW,  J. — I  think  the  justice  erred  in  vacating  the 
attachment. 
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•The  affidavits  upon  which  he  allowed  the  same  showed 
that  the  defendant  was  indebted  to  the  plaintiff  in  a  speci- 
fied sum,  over  all  payments  and  set  offs,  for  money  loaned 
and  work  done  ;  that  the  defendant,  had  a  short  time  before 
purchased  his  stock  of  goods  amounting  to  about  $1,000, 
mainly  on  credit;  that  he  was  rapidly  selling  the  same  off 
at  about  cost ;  that  he  had  no  other  property ;  that  he  bor- 
rowed money  of  several  parties,  whose  names  were  given, 
and  while  refusing  to  repay  it,  he  was  endeavoring  to  bor- 
row more  ;  that  he  was  indebted  to  numerous  persons  who 
were  named,  and  whom  he  refused  to  pay ;  and  that  although 
he  had  money  constantly  coming  in,  he  retained  the  same, 
and  neglected  and  refused  to  pay  his  men,  but  kept  putting 
them  off  from  time  to  time,  under  various  pretexts. 

It  further  appeared,  that  when  the  plaintiff  requested  the 
delendant  to  pay  him,  the  latter  held  up  a  handful  of  bills 
and  told  the  former  not  to  ask  him  for  money,  as  he  did  not 
owe  him  one  cent,  and  at  another  time  he  said  that  he 
would  never  pay  him,  and  speaking  about  failing,  he 
remarked,  that  he  would  not  fail  for  a  few  hundred  dollars; 
but  when  he  did  so,  he  would  fail  heavy,  as  he  intended  to 
make  something. 

It  seems  to  me  that  all  these  facts  and  circumstances 
taken  together,  furnished  while  uncontroverted,  sufficient 
evidence  upon  the  point  of  the  defendant's  fraudulent  intent, 
respecting  the  disposition  of  his  property,  to  uphold  the 
attachment. 

It  is  not  necessary  that  the  facts  stated  in  the  affidavit 
should  be  decisive  of  a  design  on  the  part  of  the  debtor  to 
assign  or  dispose  of  his  property  with  the  intent  to  defraud 
his  creditors. 

It  is  sufficient  it  they  legally  aim  or  tend  to  sustain  that 
averment.  (Talcott  agt.  Rosenberg,  8  Abb.,  N.  S.,  287,  and 
cases  there  cited.) 

The  judgment  of  the  court  below  should  be  reversed. 

ROBINSON  and  J.  F.  DALY,  JJ.,  concurred. 
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SUPREME  COURT. 
Louis  Rousso  agt.  VICTOR  M.  VONTRIN. 

Where,  at  the  close  of  the  evidence  on  the  trial,  the  court  directed  a  verdict  for  the 
plaintiff,  and  ordered  the  action  reserved  for  further  consideration,  with  leave  to 
the  defendant  to  move  for  a  new  trial  on  a  case  to  be  made  and  settled  in  the 
usual  manner ;  and  without  waiting  for  the  determination  of  the  court  upon  the 
case  reserved,  and  before  any  order  directing  judgment  in  the  action,  the  defend- 
ant made  and  served  a  case,  which  was  settled  in  the  usual  form,  and  thereupon, 
moved  for  a  new  trial  on  notice  at  a  special  term,  held  by  the  same  judge  who  tried 
the  cause,  the  plaintiff  at  the  same  time,  moved  for  judgment  on  the  verdict ;  and 
tbe  motion  for  a  new  trial  was  denied,  and  judgment  directed  for  plaintiff  on  the 
verdict : 

Held,  that  the  plaintiff  was  not  entitled  to  costs : — Before  argument  on  a  case,  for  a 
new  trial,  $20,  and  for  argument  of  said  case,  $40. 

The  motion  for  a  new  trial,  allowing  the  practice  to  be  correct,  was  premature  ;  as 
at  the  time  it  was  made  the  trial  of  the  action  was  noe  finished  ;  the  final  determin- 
ation was  suspended  until  the  further  order  of  the  court — a  suspension  the  court 
had  authority  to  make  ( Code,  §  264). 

Until  the  further  order  of  the  court,  no  judgment  could  be  entered,  as  it  was  unde- 
termined who  should  have  judgment.  Tbe  hearing  of  the  case  reserved  was  part 
and  parcel  of  the  original  trial,  to  which  subdivision  five  of  section  307  of  the 
Code  has  no  application. 

St.  Lawrence  County  Special  Term,  February,  1871. 

MOTION  for  readjustment  of  costs. 

Issue  was  joined  in  this  action,  and  was  tried  at  the  Jef- 
ferson county  circuit,  October,  1870.  When  the  evidence 
was  closed  on  the  trial  the  court  directed  a  verdict  for  the 
plaintiff,  and  ordered  the  action  reserved  for  further  consid- 
eration, with  leave  to  the  defendant  to  move  for  a  new  trial 
on  a  case  to  he  made  and  settled  in  the  usual  manner. 

Without  waiting  for  the  determination  of  the  court  upon 
the  case  reserved,  and  before  any  order  directing  judgment 
in  the  action,  the  defendant  made  and  served  a  case,  and 
the  same  was  settled  in  the  usual  form,  and  thereupon, 
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moved  for  a  new  trial  on  motion,  at  a  special  term,  held  by 
the  same  judge  who  tried  the  cause,  the  plaintiff  at  the  same 
time  moved  for  judgment  on  the  verdict.  The  motion  for 
a  new  trial  was  denied,  and  judgment  directed  for  plaintiff 
on  the  verdict. 

In  the  bill  of  costs  presented  by  plaintiff  for  adjustment, 
he  claimed :  before  argument  on  a  case  for  a  new  trial, 
$20  00 ;  for  argument  of  said  case,  $40  00.  These  items 
were  properly  objected  to  by  the  defendant,  but  were 
allowed  by  the  clerk.  From  this  allowance  the  defendant 
moved  for  a  re-adjustment,  and  a  disallowance  of  said  items. 

J.  F.  STARBUCK,  for  the  motion. 
M.  C.  LEE,  in  opposition. 

JAMES,  J. — The  two  items  objected  to  are  claimed  as 
allowable  under  subdivision  five  of  section  307  of  the  Code. 
That  subdivision  of  the  section  gives  to  the  successful  party 
on  appeal  to  the  supreme  court,  except  those  allowed  by 
subdivisions  one,  three,  four  and  five  of  section  349,  and  by 
the  second  paragraph  of  section  244,  $20  before  argument 
and  $40  for  argument;  and  it  allows  the  same  sums  before 
argument,  and  for  argument  on  application  for  judgment 
on  special  verdict,  or  upon  a  verdict  subject  to  the  opinion 
of  the  court,  or  for  a  new  trial  on  a  case  made,  &c. 

The  motion  for  a  new  trial  in  this  case  was  premature. 
At  the  time  it  was  made  the  trial  of  the  action  was  not  fin- 
ished ;  the  final  determination  was  suspended  until  the  fur- 
ther order  of  the  court,  a  suspension  the  court  had  author- 
ity to  make  (Code,  §  204).  Until  the  further  order  of  the 
court  no  judgment  could  be  entered,  as  it  was  undeterm- 
ined who  should  have  judgment.  The  hearing  of  the  case 
reserved  was  part  and  parcel  of  the  original  trial,  to  which 
subdivision  five  section  307  has  no  application. 

The  permission  given  defendant  to  make  a  case  upon 
which  to  move  for  a  new  trial,  was  a  proceeding  entirely 
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independent  of  the  cause  as  heid  for  further  consideration, 
and  its  exercise  by  the  defendant  was  probably  not  contem- 
plated until  after  an  order  for  judgment  had  been  directed 
in  the  action.  On  a  case  so  reserved,  the  judge  holding  itr 
has  no  power  to  grant  a  new  trial,  as  upon  a  case ;  his  duty 
is  either  to  direct  a  judgment  for  the  plaintiff  on  the  verdict, 
to  dismiss  the  complaint,  nonsuit  the  plaintiff,  or  direct 
judgment  for  the  defendant. 

In  ordinary  practice  a  party  does  not  move  for  a  new 
trial  on  a  case  until  defeated  on  the  trial.  Until  then  he 
cannot  know  that  he  desires  a  new  trial.  The  court  may 
possess  the  power  to  grant  a  party  special  leave  to  make  a 
case,  and  move  thereon  for  a  new  trial,  before  judgment 
ordered  (see  41  N.  Y.,  228).  But  it  would  seem  quite 
unnecessary  to  attempt  to  make  the  permission  available 
before  the  trial  is  finished. 

Under  the  Code,  the  usual  mode  of  reviewing  the  verdict 
of  a  jury  upon  the  evidence,  is  by  motion  for  a  new  trial 
on  a  case.  It  is  not  the  mode  for  a  reviewing  questions  of 
law.  It  is  a  proceeding  distinct  from  an  appeal,  or  from  a 
motion  for  a  new  trial  for  error  of  law,  although  it  may  be 
pursued  with  either.  A  motion  for  a  new  trial  for  error  of 
law,  can  only  be  raised  by  exceptions ;  this  order  is  limited 
to  a  motion  for  a  new  trial  on  a  case  ;  and  as  there  was  no 
verdict,  rendered  by  the  jury,  upon  their  consideration  of 
the  evidence,  it  having  been  directed  by  the  court,  there 
•was  nothing  before  the  court  which  could  be  reached  by  a 
motion  for  a  new  trial  on  a  case  ;  if  it  was  wrong  to  direct 
the  verdict,  it  was  error  of  law,  and  could  only  be  reached 
by  exception. 

The  court  gave  the  defendant  leave  to  make  and  have 
settled  a  case,  and  to  move  thereon  for  a  new  trial ;  whether 
or  not  it  was  the  proper  practice,  the  defendant  availed 
himself  of  it,  has  had  his  day  in  court,  without  objection, 
and  been  defeated.  Being  no  part  of  the  case  reserved  for 
consideration,  but  a  separate  and  distinct  proceeding,  it 
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must  be  treated,  as  to  costs,  as  though  it  were  an  ordinary 
motion  for  a  new  trial  on  a  case. 

In  this  view  the  question  presented  is  precisely  that 
passed  upon  in  Scudder  agt.  Gori  (28  How.,  155),  by  the 
general  term  of  the  superior  court  of  New  York,  and  in 
Stitt  agt.  Rowley  and  Selover  agt.  Wisner  (37  How.,  176  and 
179),  at  a  special  term  of  this  court. 

Motion  denied. 
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SUPREME   COURT. 

IN  THE  MATTER  OF  THE  APPLICATION  OF  THE  COMMISSIONERS 
OF  THE  CENTRAL  PARK,  for  and  in  behalf  of  the  Mayor, 
Aldermen  and  Commonalty  of  the  City  of  New  York, 
relative  to  the' opening  of  certain  new  avenues,  roads  and 
public  squares  or  places  as  laid  out  by  the  Commissioners 
of  the  Central  Park,  in  the  City  of  New  York. 

The  proceedings  in  reference  to  improvements,  under  which  the  assessments  and 
awards  are  made  and  imposed  in  regard  to  the  Central  Park  are  regulated  entirely 
by  statute. 

It  was  clearly  the  intention  of  the  legislature  to  make  the  confirmation  of  the  report  of  the 
commissioners  of  estimate  and  assessment,  final  and  conclusive  in  reference  to  their 
proceedings,  as  between  the  commonalty  of  New  York  and  all  persons  whomso- 
ever, in  reference  to  the  land  taken  and  the  estimate  and  assessment  made  and 
imposed. 

All  persons  are  thus  advised,  that  being  given  the  opportunity  to  be  heard,  th«y 
must  appear  and  by  objection,  either  to  the  commissioners  of  estimate  and  assess- 
ment, or  submitted  to  this  court,  protect  whatever  rights  are  invaded  or  jeopardized. 

The  applicant  in  this  case,  in  moving  to  set  aside  the  order  confirming  the  report  of 
the  commissioners  of  estimate  and  assessment,  does  not  seem  to  have  presented 
any  objection  either  to  the  commissioners  or  to  the  court. 

Although  the  award  was  made  to  the  applicant  in  the  first  instance,  he  could  not  be 
j  ustified  in  rely  ing  upon  the  entry  and  the  abstract  of  t  he  report,  as  the  object  of  the 
publication  of  notice  would  be  defeated,  if  the  abstract  could  not  be  altered ;  and  it 
was  the  duty  of  the  applicant  to  see,  if  he  meant  to  rely  upon  it  as  originally  pre- 
pared, that  it  was  not  at  the  instance  of  any  subsequent  claimant  having  even  au 
apparent  title,  altered  to  his  prejudice. 

The  alteration  or  correction  may  be  made  according  to  the  statute,  at  any  time  before 
the  report  is  presented  to  the  court,  after  publication  ;  and  in  this  case  the  altera- 
tion appears  to  have  been  made  at  the  proper  time. 

Although  the  report,  having  been  confirmed,  is  final  and  conclusive  in  regard  to  the 
estimates  and  awards,  it  is  not  conclusive  upon  the  rights  of  claimants  intersese. 
The  remedy  in  such  case  is  by  action  against  the  person  to  whom  the  award  was 
given,  after  payment  thereof  to  him,  by  the  person  to  whom  of  right  the  money 
paid  belonged. 

Special  Term,  December,  1870. 

THIS  was  a  motion  made  to  set  aside  the  order  confirming 
the  report  of  the  commissioners  of  estimate  and  assessment 
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appointed  for  the  opening  of  the  Morningside  Park,  so  far  as 
it  related  to  the  five  lots  hereinafter  mentioned,  and  which 
were  taken  for  said  park,  and  also  for  an  order  directing  the 
said  commissioners  to  make  the  awards  for  the  said  lots  to 
Patrick  Callaghan  or  unknown  owners.  The  report  of  the 
commissioners  was  confirmed  July  28th,  1870,  and  contained 
awards  to  Phineas  H,  Kingsland  and  Wesley  Smith  as  the 
owners  of  five  leases  of  the  lots  executed  to  them  by  the 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York, 
for  the  term  of  a  thousand  years,  in  pursuance  of  sales  for 
unpaid  taxes  and  assessments,  and  a  nominal  award  of  one 
dollar  to  Patrick  Callaghan  the  owner  of  the  fee. 

It  appeared  that  the  award  had  first  been  made  by  the 
commissioners  to  Mr.  Callaghan,  and  afterwards  changed  to 
unknown  owners,  and  subsequently,  when  Mr.  Kingsland 
and  Mr.  Smith  presented  their  claims  before  them,  they 
changed  the  award  and  made  their  report  as  above  stated. 

The  report  as  first  made,  was  examined  by  Mr.  Callaghan 
and  finding  the  award  given  to  him,  he  went  away  to 
California,  and  he  alleged  that  he  had  no  notice  that  the 
awards  had  been  changed. 

It  also  appeared  that  a  Mrs.  Currie  had  in  August,  1870, 
commenced  an  action  of  ejectment  claiming  that  she  was  the 
owner  in  fee  of  three  of  the  lots,  in  which  action  the  mayor, 
aldermen,  &c.,  Mr.  Kingsland  and  Patrick  Callaghan  were 
made  defendants. 

» 
T.  J.  GLOVER,  counsel  for  Mr.  Callaghan. 

HENRY  PARSONS,  counsel  for  Mr.  Smith. 

ABRAHAM  R.  LAWRENCE,  Jr.,  counsel  for  Mr.  Kingsland. 

DAVID  J.  DEAN,  for  the  mayor,  aldermen}  &c. 

BRADY,  J. — The  proceedings  in  reference  to  improve- 
ments under  which  the  assessments  and  awards  were  made 
and  imposed  in  regard  to  the  Morningside  Park,  are  regulated 
entirely  by  statute. 
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It  is  provided  that  when  the  report  of  the  commissioners 
is  presented  to  this  court  for  confirmation,  after  hearing  any 
matter  which  may  be  alleged  against  it,  it  is  either  to  be 
confirmed  or  sent  back  to  the  commissioners  for  revisal  or 
correction,  or  to  new  commissioners  to  be  appointed  by  this 
court  to  reconsider  the  subject  matter  thereof. 

And  the  commissioners  to  whom  the  report  shall  be  so 
referred,  shall  return  the  same  corrected  and  revised,  or  a 
new  report  to  be  made  by  them  in  the  premises  to  this  court, 
without  unnecessary  delay,  and  the  same  on  being  returned 
shall  be  confirmed  or  again  referred  back  as  right  and  justice 
shall  require.  And  so  from  time  to  time,  until  a  report  shall 
be  made  or  returned  in  the  premises  which  this  court  shall 
confirm ;  but  such  report  when  so  confirmed  shall  be  final 
and  conclusive,  and  the  mayor,  aldermen  and  commonalty 
shall  become  and  be  seized  in  fee  of  all  the  lands,  tenements, 
and  hereditaments  in  the  report  mentioned,  (Section  178,  act 
0/1813,  Valentine's  Laws,  119S.) 

By  the  provisions  of  the  act  of  1862,  Latvs,  966,  Valentine' 's 
Laws,  1252,  it  is  the  duty  of  the  commissioners  to  deposit 
with  the  street  commissioner  an  abstract  of  their  estimate 
and  assessments  at  least  forty  days  before  their  report  shall 
be  presented  for  confirmation.  It  is  also  their  duty  to  pub- 
lish a  notice  for  thirty  days  in  two  of  the  daily  newspapers 
published  in  this  city,  stating  the  intention  to  present 
their  report  for  confirmation  to  this  court,  at  a  time  and 
place  to  be  specified  in  the  notice,  in  order  that  all  persons 
interested  in  such  proceedings,  or  in  any  of  the  lands  affected 
thereby  having  objections  thereto,  shall  file  the  same  in 
writing  with  the  said  commissioners  within  thirty  days 
.after  the  first  publication  of  such  notice,  and  further,  that 
they  will  hear  such  objections  within  the  ten  week  days 
next  after  the  expiration  of  the  the  thirty  days  during  which 
publication  is  to  be  made. 

After  considering  the  objections,  if  any,  and  making  any 
correction  of  their  estimate  or  assessments  which  they  shall 


STEW  YORK  PRACTICE  REPOBT8.  15 


Matter  of  Commrs.  of  Ceutral  Park. 


find  to  be  just  and  proper,  they  shall  present  their  report  to 
the  court  at  the  time  and  place  specified  in  the  notice  already 
referred  to. 

It  thus  appears  that  the  proceedings  are  regulated  by 
statute,  as  already  suggested,  and  the  power  of  this  court 
•defined. 

The  report  may  be  sent  back  as  often  as  this  court  may 
deem  proper,  before  it  is  confirmed  or  new  commissioners 
appointed — as  often  as  may  be  deemed  just — in  order  that 
the  rights  of  all  parties  may  be  protected  and  a  proper 
report  obtained. 

It  is  for  the  commissioners  to  make,  however,  the  altera- 
tions or  corrections  in  accordance  with  the  principles  laid 
•down  by  this  court  for  their  guidance. 

The  court  cannot  make  them  directly,  but  if  there  beany 
doubt  about  this  proposition,  there  is  none  in  my  judgment 
that  the  power  if  possessed,  must  be  exercised  before  the 
report  is  confirmed. 

When  it  is  confirmed,  the  commissioners  no  longer 
•exist.  The  advertisement  of  the  intended  presentation 
of  the  report  of  the  commissioners  arid  the  right  to  present 
objections  during  a  period  of  thirty  days,  which  the 
commissioners  must  consider  and  act  upon,  are  designed 
not  only  to  give  all  persons  interested  in  the  lands  affected, 
the  opportunity  to  guard  their  interests  by  calling  the  atten- 
tion of  the  court  to  the  act  or  omission  complained  of,  but 
to  advise  this  court  whether  in  the  performance  of  their 
duties,  the  commissioners  have  acted  illegally  or  oppressively, 
or  have  made  a  mistake,  error  or  miscalculation  to  be  shown 
by  the  objections  presented. 

These  provisions  are  full  and  ample  for  the  object  in  view, 
andfrom  their  comprehensive  and  conservative  character,  in 
the  absence  of  any  expression  to  the  contrary,  indicates  very 
clearly  that  it  was  the  intention  of  the  legislature  to  make 
the  confirmation  of  the  report  of  the  commissioners  as  they 
have  declared  it  shall  be,  final  and  conclusive  in  reference  to 
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their  proceedings  as  between  the  commonalty  of  New  York, 
and  all  persons  whomsoever  in  reference  to  the  land  taken 
and  the  estimate  and  assessment  made  and  imposed.  All 
persons  are  thus  advised  that  being  given  the  opportunity 
to  be  heard,  they  must  appear,  and  by  objection  either  to 
the  commissioners  or  submitted  to  this  court,  protect  what- 
ever rights  are  invaded  or  jeopardized. 

The  applicant  does  not  seem  to  have  presented  any  ob- 
jection either  to  the  commissioners  or  to  the  court. 

It  may  be  said  that  the  award  having  been  made  to  him 
in  the  first  instance,  he  was  justified  in  relying  upon  that 
entry,  and  the  abstract  of  the  report;  but  such  a  course  of 
conduct  was  erroneous.  The  object  of  notice  of  publication 
would  be  defeated  if  the  abstract  could  not  be  altered,  and 
it  was  the  duty  of  the  applicant  to  see,  if  he  meant  to  rely 
upon  it  as  originally  prepared,  that  it  was  not  at  the  instance 
of  any  subsequent  claimant  having  even  an  apparent  title, 
altered  to  his  prejudice. 

The  alteration  or  correction  may  be  made  according  to 
the  statute,  (supra,)  at  any  time  before  the  report  is  presented 
to  the  court  after  publication,  and  in  this  case,  the  alteration 
appears  to  have  been  made  at  the  proper  time. 

There  is  no  evidence  of  its  having  been  made  subsequent 
to  its  presentation,  although,  however,  the  report  having 
been  confirmed,  is  final  and  conclusive  as  already  stated,  in 
regard  to  the  estimates  and  awards,  it  is  not  conclusive  upon 
the  rights  of  claimants  intersese.  The  act  of  1813,  (supra,) 
provides  that  an  action  may  be  brought  against  the  person 
to  whom  the  award  was  given,  after  payment  thereof  to  him 
by  the  person  to  whom  of  right  the  money  paid  belonged, 
notwithstanding  such  report.  This  application  must  be 
denied,  therefore,  upon  the  ground  that  the  confirmation  of 
the  report  was  final,  conclusive,  and  the  end  of  the  proceed- 
ing. That  the  commissioners  are  functus  officio,  and  that 
this  court  has  not  the  power  to  alter  the  report  or  send  it 
back  to  the  commissioners  for  correction. 
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The  applicant  is  not,  however,  without  remedy.  He  can 
by  action  accomplish  the  object  of  this  application,  and  by 
the  interposition  of  the  equity  power  of  this  court,  success- 
fully protect  his  rights,  if  it  be  as  alleged  that  the  lease 
executed  by  the  city  authorities  on  the  sale  for  taxes  was  a 
nullity. 

In  the  view  thus  presented  of  the  question  involved,  it  is 
not  necessary  to  consider  whether  the  commissioners  were 
right  in  recognizing  the  lease  presented  and  changing  their 
award,  but  nevertheless,  I  think  it  was  sufficient  to  justify 
them.  (Masterson  agt.  Hoyt,  53  Barb.,  520.)  Although, 
when  there  are  adverse  claimants,  it  is  the  proper  and  the 
better  course  to  award  to  unknown  owners. 

Ordered  in  accordance  with  the  conclusions  stated. 

VOL.  XLI.  2 
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JAMES  PARK,  Jr.,  and  others,  agt.  THE  MORRIS  AXE  AND 
TOOL  COMPANY. 


The  plaintiffs  were  manufacturers  of  steel,  and  the  defendants  were  manufacturers 
of  axes.  Plaintiffs  wrote  to  defendants  a  letter,  in  which  they  offer  to  sell  them 
ten  tons  of  hest  cast  steel,  which  they  would  warrant  equal  in  quality  to  any 
brand  of  English  cast  steel.  Defendants  ordered  the  amount  sent  to  them,  which 
they  made  into  axes,  which  proved  to  be  of  inferior  quality,  by  reason  of  the 
inferior  quality  of  the  steel. 

Held,  that  the  referee  was  justified  in  finding  a  warranty  that  the  steel  would  make 
as  good  axes  as  the  best  English  steel. 

The  name  of  the  defendant's  company  was  "  Axe  and  Tool  Company."  This  was 
notice  to  the  plaintiffs  of  the  use  to  which  the  steel  was  to  be  applied,  and  the  war- 
ranty must  be  held  to  be  that  the  steel  would  make  either  axes  or  tools  of  as  good 
quality  as  the  best  English. 

In  this  class  of  warranties  the  measure  of  damages  is  the  difference  between  the  value 
of  the  defective  article,  made  from  the  defective  material  furnished,  and  the  value 
of  the  article,  if  made  from  the  material  as  represented. 

In  other  words,  the  measure  of  damages  in  this  case,  would  be  the  difference  in 
value  between  the  axes  made  from  the  defective  steel,  and  their  value  if  the  steel 
had  been  equal  to  the  best  of  English  steel. 


General  Term,  Fourth  Department,  January,  1871. 

Before  MULLIN,  P.  J.;  JOHNSON  and  TALCOTT,  Justices. 

THE  plaintiffs  brought  suit  to  recover  upon  two  promis- 
sory notes  given  by  defendants  for  the  purchase  price,  in 
part,  of  ten  tons  of  axe  cast  steel.  The  defendants  set  up 
a  counter-claim  of  $3,000  damages,  for  breach  of  warranty 
of  the  quality  of  the  steel. 

The  defendants  recovered  judgment  against  plaintiffs  to 
the  extent  of  $3,000,  less  the  notes,  and  plaintiffs  appealed 
to  the  general  term. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 
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BISSELL,  POST  AND  POOR,  attorneys  for  plaintiffs. 
HUNT  AND  GREEN,  attorneys  for  defendants. 

By  the  court,  MULLIN,  P.  J. — The  plaintiffs  were  manufac- 
turers of  steel  at  Pittsburgh,  in  the  state  of  Pennsylvania,  and 
.had  an  office  in  the  city  of  New  York.  The  defendants  were 
manufacturers  of  axes  at  Baldwinsville,  in  this  state.  On  the 
55th  April,  1868,  the  plaintiffs  wrote  to  defendants  a  letter, 
in  which  they  offer  to  sell  them  ten  tons  of  best  axe  cast 
steel,  which  they  would  warrant  equal  in  quality  to  any 
•brand  of  English  cast  steel. 

On  the  31st  July,  1S68,  the  defendants'  reply  to  the 
foregoing  letter,  in  which  they  say,  they  are  going  to  try  and 
use  plaintiffs'  steel — that  which  they  had  used,  worked  very 
well,  and  ordering  ten  tons  of  certain  sizes  to  be  sent,  two 
and  a  half  tons  per  month,  the  first  installment  to  be  sent 
by  the  15th  August. 

On  the  3d  August  plaintiffs'  acknowledged  the  receipt  of 
defendants'  letter,  and  in  a  postscript  to  their  letter  say,  we 
will  warrant  ours  to  be  equal  in  quality  to  Jessup's  or  any 
other  standard  brand. 

Ten  tons  of  steel  were  sent  forward  to  defendants  and 
made  into  axes,  which  proved  to  be  of  inferior  quality,  by 
reason,  as  the  defendants  allege,  and  as  the  referee  finds,  of 
the  inferior  quality  of  the  steel. 

The  referee  has  allowed  as  damages,  the  difference  in  value 
between  the  axes  made  from  plaintiffs'  steel,  and  axes  made 
irom  the  best  quality  of  English  steel. 

The  plaintiffs  insist  that  this  rule  of  damages  is  errone- 
ous, and  that  the  defendants  were  entitled  to  the  difference 
between  the  price  paid  and  the  market  price  of  the  best 
English  steel.  The  principal  question  on  this  appeal  is,  is 
the  measure  of  damages  adopted  by  the  referee  the  correct 
one!  If  not,  the  judgment  must  be  reversed  and  new  trial 
granted. 

Parsons  in  his  work  on  Contracts  (1  Vol.,  469),  says,  if  a 
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thing  be  ordered  of  the  manufacturer  for  a  special  purpose^ 
and  it  be  supplied  and  sold  for  that  purpose,  there  is  an 
implied  warranty  that  it  is  fit  for  that  purpose. 

The  plaintiffs  were  manufacturers,  and  the  defendants 
ordered  the  steel  for  the  purpose  of  being  made  into  axes. 
The  case  is  thus  brought  within  the  principle  asserted  by 
Parsons,  and  the  referee  was  justified  in  finding  a  warranty 
that  the  steel  would  make  as  good  axes  as  the  best  English 
steel. 

The  name  of  the  defendants'  company  was  u  Axe  and 
Tool  Company."  This  was  notice  to  the  plaintiffs  of  the 
use  to  which  the  steel  was  to  be  applied,  and  the  warranty 
must  be  held  to  be  that  the  steel  would  make  either  axes 
or  tools  of  as  good  quality  as  the  best  English. 

The  case  of  Jones  agt.  Bright  (5  Sing.,  533),  is  almost 
identical  in  its  facts  with  the  one  before  us.  There  the 
defendant  was  a  manufacturer  and  vender  of  copper,  and  the 
plaintiff  applied  to  him  for  copper  for  sheathing  a  vessel,  the 
defendant  replied  he  would  serve  him  well.  The  copper 
was  received  by  plaintiff,  put  on  his  vessel,  but  proved  to  be 
defective  by  reason  of  some  latent  defect,  and  it  was  held 
there  was  an  implied  warranty  that  the  article  was  fit  for  the 
purpose  for  which  it  was  sold. 

In  this  class  of  warranties  the  measure  of  damages  is  the 
difference  between  the  value  of  the  defective  article  made 
from  the  defective  material  furnished,  and  the  value  of  the 
article  if  made  from  the  material  as  represented.  (Passen- 
ger agt.  Thornburn,  34  N.  Y.,  634 ;  Milburn  agt.  Bellonl, 
39  N.  Jr.,  53). 

In  other  words  the  measure  of  damages  in  this  case,  would 
be  the  difference  in  value  between  the  axes  made  from  the 
defective  steel  and  their  value  if  the  steel  had  been  equal  to 
the  best  English  steel.  This  is  the  rule  applied  by  the 
referee. 

It  is  insisted  by  the  plaintiffs'  counsel  that  the  defendants 
persisted  in  making  axes  from  plaintiffs'  steel  after  it  was 
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ascetained  that  the  steel  was  of  bad  quality,  and  that  they 
ought  not  to  be  allowed  damages  after  such  notice. 

I  agree  with  the  counsel  in  his  proposition,  but  it  does  not 
appear  by  the  evidence  that  the  defendants  did  persist  in 
making  axes  after  they  knew  of  the  bad  quality  of  the  steel. 
The  only  evidence  I  find  on  the  subject  is  that  one  of  the 
witnesses,  who  says  he  tried  one  of  the  axes  in  January  or 
February,  1869,  and  found  it  defective.  They  commenced 
making  from  plaintiffs  steel  in  December,  1868,  and  made 
tip  the  whole  quantity  in  four  months. 

Defects  in  a  single  axe,  or  even  100  axes,  would  not,  it 
would  seem  from  the  evidence,  be  conclusive  evidence  that 
the  steel  was  of  bad  quality,  as  it  appears  that  large  numbers 
made  from  the  best  English  steel  proved  defective  and  were 
returned. 

There  is  no  date  before  us,  nor  was  there  any  before  the 
referee  that  enabled  him  to  find  that  the  defendants  manu- 
factured axes  after  notice  that  the  steel  was  unfit  for  the 
purpose. 

None  of  the  objections  taken  by  plaintiffs'  counsel  to  the 
admission  of  evidence  were  well  founded ;  the  judgment  must 
be  affirmed. 
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SUPREME  COURT. 

HENRY  DAILY,  Jr.,  plaintiff,  agt.  JANE  AUGUSTA  KINGON,. 

defendant. 

Where  an  action  is  commenced  and  at  issue,  to  foreclose  <i  third  mortgage  on  prem- 
ises, the  mortgagor  cannot,  on  moiion,  stay  the  mortgagee's  proceedings,  on  the- 
ground  that  a  judgment  of  foreclosure  on  the  first  mortgage  (which  last  action  of 
foreclosure  was  commenced  simultaneously  with  the  other  action),  made  it 
necessary  for  the  mortgagee  in  the  third  mortgage  to  seek  his  remedy  against  the- 
surplus  moneys  on  the  first  mortgage.  The  third  mortgagee  had  a  right  to  have 
the  issue  in  the  action  tried. 

Kings  County  Special  Term,  March,  1S71. 

THIS  was  an  action  to  foreclose  a  mortgage  made  by  the 
defendant,  to  secure  the  sum  of  $7,500,  which  plain tift  had1 
loaned  her.  Prior  to  this  mortgage,  there  were  two  other 
mortgages,  and  an  action,  to  foreclose  the  first  one,  was 
brought  simultaneously  with  this  action,  but  before  this 
action  on  the  third  mortgage  came  on  for  trial,  a  judgment 
of  foreclosure  and  sale  had  been  obtained  on  the  first  mort- 
gage by  the  owner.  The  owner  of  the  judgment  on  the 
first  mortgage  had  advertised  the  premises  for  sale  under  his 
decree.  On  the  day  the  present  action  was  called  for  trial, 
the  defendant's  attorneys  procured  an  order  from  his  Honor, 
Justice  GILBERT,  requiring  the  plaintiff  to  show  cause,  on  a 
day  therein  named,  before  a  justice  at  a  special  term,  why  a 
stay  of  proceedings  should  not  be  granted  the  defendant  in 
this  action,  until  the  sale  of  the  premises  in  question,  under 
the  decree  entered  on  the  first  mortgage,  and  why  the  plain- 
tiff should  not  be  precluded  from  trying  this  action,  and 
why  plaintiff  should  not  be  confined  in  his  remedy  to  his  ap- 
plication against  any  surplus  moneys  which  might  arise  front 
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the  sale  of   the  premises   under  the  decree  of   foreclosure 
entered  in  the  action  to  foreclose  the  first  mortgage. 

This  order  to  show  cause,  embraced  a  stay  of  plaintiff's 
proceedings  pending  the  hearing  and  decision  of  the  motion, 
The  motion  came  on  for  argument  before  his  Honor,  Justice 
GILBERT,  sitting  at  special  term. 

DENNIS   McMAHox,  counsel  for  the  defendant,  and  in 
favor  of  the  motion. 

I.  This  is  a  motion  made   by  defendant,  mortgagor,    to 
restrain  the  further  prosecution  of  a  foreclosure  suit  com- 
menced by  the  plaintiff,  the   mortgagee  on  a  third  mort- 
gage, until  the  sale  on  a  previous  suit  against  the  same  prop- 
erty, to  which  the  plaintiff  is  a  party,  for  the  purpose  of 
avoiding  unnecessary  trouble  and  expense. 

II.  As  a  complete  determination  of    the  rights  of  the 
parties  can   be  had  in   the  suit  on  the  first  mortgage,  the 
present  case  comes  within  the  reason  of  the  rule  which 
prevents  a  second  suit  being  had  between  the  same  parties, 
for  the  same  subject  matter,  and  the  plaintiff's  proceedings 
nuiy  be  stayed.     See  3d.  Abb.  P.  R.}  (377,)  where  the  court 
enjoined  a  party  to  a  suit  pending  therein  from  sueing  the 
adverse  party   in  a  foreign  court,  upon  the  same  subject 
matter  involved  in  the  said  suit,  where  the  parties  all  resided 
in  this  state,  the  cause  of  action  arose  there,  and  the  said 
suit  could  determine  the  whole  proceedings.     See  also  3d 
How.,  65,  where  a  statutory  foreclosure  was  enjoined  until 
the  termination  of  a  previous  foreclosure  suit. 

III.  Courts   of   equity  have  the  power  to  interfere  on 
principles  of  convenience,  to  prevent  litigation  which  is  con- 
sidered to  bs  either  unnecessary,  and  therefore  vexatious,  or 
else  ill  adapted  to  secure  justice.     (Lord  CHANCELLOR  in  16 
Beav.,  279,  289;  Mutual  Life  Ins.  Co.  agt.  Bowen,  47  Barb., 
618.) 

IV.  The  plaintiff  will  not  be  prejudiced  by  delay  inas- 
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much  as,  if  he  is  on  the  present  trial  sought  to  be  stayed, 
he  will  be  obliged  to  give  notice  of  sale  which  will  bring  it 
to  about,  the  time  the  sale  on  the  first  mortgage  was  ad- 
journed to. 

V.  The  relief  prayed  for  will  relieve  the  already  harrassed 
defendant,  Jane  Augusta    Kingon,  from  a  great    deal  of 
unnecessary  trouble  and   expense,  without  impairing  the 
rights  of  the  plaintiff.     (19  N.   Y.,  440.) 

VI.  There  has  to  be  a  reference,  about  the  disposal  of 
the  surplus  moneys  on  the  sale  of  the  premises  under  the 
decree  on  the  first  mortgage,  even  if  Mr.  Daily  is  permitted 
to    proceed    in  this  case,  inasmuch    as  there   is  a  second 
mortgage,  which  is  a  prior  lien  to  Daily's  mortgage.     On 
that  reference,  Mr.  Daily's  rights  could  be  settled  cheaply 
and  expeditiously,.  and  in   the   Mutual  Life  Ins.  Co.  agt. 
Bowen,  (47  Barb.,  618,)  this  court  decided,  that  it  not  only 
has  the    power,  but   it   is    its   duty    to    provide   for   the 
equitable  distribution  or  disposition  of  the  surplus  moneys. 

VII.  In  the  action  on  the  first  mortgage,  Mr.  Daily  was 
a  party.      By  the    practice  of  the  court,  it  would    have 
been  improper  for  him  to  have  interposed  an  answer  setting 
up  the  mortgage,  which  he  now  seeks  to  foreclose,  con- 
sequently, the  decree  in  the  action  on  the  first  mortgrge 
is  a  bar  forever  to    him,  except    so   far    as   claiming   his 
money  under  the  foreclosure.     (  Benjamin  agt.  The  Elmira 
E.  E.  Co.,  49  Barb.,  441.)     Now,  if  he  could  not  set  up 
his  mortgage  by  answer,  can  he  do  indirectly  by  maintain- 
ing his  foreclosure  suit,  that  which  he  could  riot  do  directly. 
We  submit  not. 

VIII.  An  order  staying  proceedings,  is  the  proper  remedy, 
whereas  in  the  present  instance,  both  suits  are  in  the  same 
court.     (4  How.j  350  ;  3  Code,  E.  P.,  86  ;  11  How.,  365.) 

H.  DAILY,  plaintiff  in  person,  opposed  the  motion. 
1.  The  defendant  in  this  action  has  interposed  an  answer 


NEW  YORK  PEACTICE  REPORTS.        25 

Daily  agt.  Kiugon. 

to  plaintiff's  complaint,  raising  a  triable  issue.  The  plain- 
tiff has  an  absolute  right  to  have  that  issue  tried.  The 
defendant,  still  retaining  her  answer,  cannot  invoke  the 
aid  of  this  court  for  an  order,  restraining  the  plaintiff 
from  trying  an  issue  which  she  herself  has  raised. 

2.  When  a  defendant  puts  in  an  answer,  raising  an  issue 
of  fact,  or  of  law,  the   plaintiff  has  an  absolute  right  to 
have  that  issue  tried,  or  disposed  of  in  the  course  prescribed 
by  law.     And  any  order  of  this  court  restraining  the  plan- 
tiff  from  exercising  that  right,  or  suspending  this  privilege, 
is  a  direct  violation  of  the  law  regulating  proceedings  in 
actions  of  this  nature. 

3.  It  is  claimed  that  the  plaintiff  in  this  action,  can  try 
the  issue  here,  on  a  reference  as  to  the  surplus  moneys 
which  must  be  had  after  sale  under  the  decree  on  the  first 
mortgage.     The  defendant's  counsel  insists  that  a  full  deter- 
mination can  be  had  on  such  a  reference,  and  that  the  referee 
appointed  to  ascertain  the  priority  of  the  several  liens,  can 
determine  also  the  issue  raised  by  defendant  by  her  answer. 
This  cannot  be  done. 

A  referee  appointed  under  the  76th  rule  of  this  court  in 
proceedings  to  obtain  surplus  moneys,  has  no  power  to  try 
the  issue  between  the  parties,  but  only  to  ascertain  the 
ownership,  priority  and  amount  due  on  the  lien.  A  referee  in 
proceedings  as  to  surplus  moneys,  can  only  go  to  this  extent. 
(Husted  agt.  Dakin,  17  Abb.  Pr.  R.,  137,  &c.  ;  King  agt. 
West,  10  How.,  336.) 

II.  It  may  be  claimed  that  the  owner  of  a  senior  mort- 
gage can  be  compelled  by  a  junior  mortgagee,  to  sell  the 
premises  so  as  to  realize  surplus  moneys  for  application  on 
the  junior  mortgage.  But  this  cannot  be  done.  The  owner 
of  a  senior  mortgage  with  judgment  of  foreclosure  and  sale 
entered  thereon,  h;is  sole  control  over  his  lien  as  against  prior 
incumbrances  made  defendant  in  his  action.  He  cannot, 
against  his  will,  be  compelled  to  sell  to  satisfy  the  liens  of 
subsequent  mortgagees  on  the  ground  that  they  were  defend- 
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ants  in  his  action.     (Mechanics  and  Traders  Institution  agt. 
Roberts,  1  Abb.  E.,  381.  <&c.) 

4.  Among  other  grounds,  the  defendant  asks  the  order  of 
this  court  enjoining  and  restraining  the  plaintiff  from  trying 
the  very  issue  she  herself  has  raised,  that  the  trial  will  make 
an  extra  expense  for  her,  and  that  it  is  unnecessary.  The 
defendant's  answer  makes  it  necessary  to  have  a  trial,'  and 
she  having  created  that  necessity,  cannot  be  heard  to  say 
that  she  shall  not  pay  the  expense  of  her  own  act  if  she  is 
unsuccessful. 

III.  The  plaintiff's  right  to  foreclose  his  mortgage  by 
action,  is  a  statutory  right,  and  it  cannot  be  suspended  or 
prevented  by  the  order  of  this  court.  The  motion  should 
be  denied,  with  costs. 

The  motion  was  argued  before  Mr.  Justice  GILBERT,  on 
the  6th  day  of  March,  1871,  and  on  the  9th  of  March,  the 
justice  denied  the  motion,  and  in  his  decision,  held,  that  the 
plaintiff  had  a  right  to  have  the  issue  tried,  and  that  a  referee 
appointed  in  proceedings  to  obtain  surplus  moneys,  could 
not  try  any  issue  raised  by  the  pleadings.  And  that  all  such 
referee  had  power  to  do,  was  to  ascertain  the  ownership, 
priority  and  amount  due  on  the  lien.  An  order  was  accord- 
ingly entered,  denying  defendant's  motion,  with  $10  costs. 
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N.  Y.  COMMON  PLEAS. 

EDWARD  H.  GILLILAN,  surviving  partner,  &c.  agt.  JAMES 
K.  SPRATT. 

Where  summary  proceedings  are  instituted  by  the  landlord  against  the  tenant,  for 
holding  over  after  the  expiration  of  his  term,  and  a  trial  is  had  and  the  •whole 
case  submitted  to  the  justice  for  his  decision,  and  thereafter  the  justice,  on  motion. 
of  the  landlord  discontinues  the  whole  proceedings  ;  such  decision  of  discontinuance 
is  no  bar  to  an  action  brought  subsequently  by  the  landlord  against  the  tenant  for 
rent  and  damages  for  the  use  and  occupation  of  the  premises. 

The  principles  involved  as  to  the  effect  of  nonsuits,  discontinuances  or  withdrawals 
of  actions,  pending  before  justices  of  the  peace,  in  cases  tried  and  submitted  to  them 
upon  the  merits,  within  the  time  prescribed  by  statute  for  decision,  have  no  ap- 
plication to  such  a  case  as  this.  Per  ROBINSON,  J. 

General  Term,  March,  1871. 
Before  LOEW,  LARREMORE,  and  ROBINSON,  JJ. 
APPEAL  from  a  judgment  rendered   against  plaintiff  at 
special  term. 

By  the  court,  LARREMORE,  J. — This  action  was  brought 
to  recover  the  sum  of  $900,  being  rent  of  premises  No.  100, 
Liberty  street,  for  the  months  of  April,  May  and  June, 
1868. 

By  an  indenture  of  lease  between  the  parties,  dated 
March  6,  1867,  the  premises  in  question  were  demised  to 
the  defendant  by  the  plaintiff  for  the  term  of  one  year  from 
May  1,  1867,  at  the  yearly  rent  of  $3,600,  payable  monthly 
on  the  first  day  of  each  succeeding  month.  The  lease, 
among  others,  contained  the  following  covenant,  that  in 
case  the  building  was  required  to  be  removed  in  con- 
sequence of  the  extension  of  Church  street,  then /row  the- 
time  said  building  was  ordered  to  be  removed  by  the  city 
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aitthoritics,  said  lease  should  'become  null  and  void,  and  rent 
2)aid  to  that  date.  On  the  30th  day  of  December,  1SG7, 
proceedings  were  taken  and  an  order  duly  made  and  entered 
by  the  supreme  court  at  general  term,  confirming  the  report 
of  commissioners  of  estimate  and  assessment  appointed  for 
that  purpose,  whereby  it  was  ordered,  that  said  premises 
would  be  required  to  be  taken  for  the  extension  of  Church 
street.  On  the  2d  day  of  May,  1S6S,  summary  proceedings 
were  instituted  by  the  plaintiff,  before  Justice  QUINN,  to 
remove  the  defendant  from  said  premises,  for  holding  over 
<lfter  the  expiration  of  the  term  without  permission  of  the 
plaintiff.  Issue  was  joined  therein,  and  a  trial  had  thereon, 
on  the  7th  and  9th  days  of  May,  1868,  when  the  whole  case 
was  submitted  to  said  justice,  who  on  the  19th  day  of  May, 
1868,  on  motion  of  the  landlord  in  said  proceedings,  (the 
said  plaintiff,)  and  without  notice  to  the  other  party,  dis- 
continued the  same. 

The  learned  judge,  before  whom  this  action  was  tried, 
found  as  questions  of  fact,  in  addition  to  the  summary  pro- 
ceedings above  stated,  the  making,  delivery  and  acceptance 
of  said  lease,  the  occupation  of  the  premises  therein  described 
by  the  defendant,  from  May  1,  1867,  to  May  1,  1868, 
the  continuance  of  such  occupancy  by  him  through  the 
months  of  May  and  June,  and  until  after  the  1st  of  July, 
1868,  and  that  the  value  of  the  use  of  said  premises  from 
May  1,  1868,  to  July  1,  1868,  was  $600,  which  added  to 
the  rent  for  the  month  of  April  1S6S,  is  $900,  and  that 
the  interest  on  said  several  sums  up  to  the  day  of 
trial  was  $58  95,  making  in  all  $958  95,  no  portion  of 
which  had  been  paid  by  the  defendant  to  the  plaintiff.  He 
also  found  as  conclusions  of  law,  that  the  action  of  said 
Justice  QUINN,  in  said  summary  proceedings,  was  an  ad- 
judication, and  judgment  in  favor  of  the  tenant  therein, 
(the  defendant  in  this  action,)  and  was  final  and  conclusive 
between  the  parties  as  to  the  subject  matter  of  said  action, 
and  was  a  bar  to  the  plaintiff's  alleged  right  to  recover  rent 
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or  damages  for  the  use  and  occupation  of  said  premises, 
and  thereupon  dismissed  the  complaint,  with  costs.  From 
thejudgment  entered  on  this  decision,  the  plaintiff  appeals. 

It  was  held  by  the  general  term  of  this  court,  in  Decem- 
ber, 1869,  in  Detmold  agt.  Drake,  et  al,  (a  case  similar  to 
the  one  at  bar,)  that  until  the  opening  of  the  street,  the 
land  appropriated  therefor  by  the  public  authorities,  cannot 
be  employed  by  them  for  any  other  purpose  than  that  con- 
templated and  established  by  the  report  of  the  commis- 
sioners. In  the  meantime,  from  the  date  of  the  confirma- 
tion of  said  report  until  such  opening  is  actually  commenced, 
the  owner  of  the  building,  (unless  required  to  remove  it,) 
can  retain  possession  of  it,  and  is  entitled  to  all  the  benefits- 
of  such  possession. 

The  parties  hereto  evidently  contemplated  such  a  con- 
tingency in  relation  to  the  premises  in  question,  and  pro- 
vided in  the  lease  thereof,  that  the  same  should  become  null 
and  void,  from  the  time  the  building  was  ordered  to  be  re- 
moved by  the  city  authorities. 

There  is  no  evidence  before  us  that  any  order  for  such  a 
removal  was  ever  given,  and  it  is  fair  to  conclude  that  the 
defendant  was  not  disturbed  in  his  possession  during  the 
continuance  of  said  lease.  Besides,  it  appears  affirmatively 
from  the  findings  of  the  jury  at  the  trial,  that  the  defend- 
ant continued  in  the  occupation  of  the  premises  until  after 
July  1,  1868,  and  that  the  value  of  the  unpaid  rent  there- 
for, up  to  that  time,  was  $900.  It  is  not  pretended  that 
any  claim  for  said  rent  has  been  made  by  any  one,  except 
the  plaintiff,  and  I  think,  his  right  thereto  unquestioned, 
unless  the  summary  proceedings  hereinbefore  mentioned, 
constitute  a  bar  to  its  recovery. 

The  proceedings  referred  to  were  taken  May  2,  1868,  and 
after  said  lease  had  expired  by,  its  own  limitation,  to  dis- 
possess the  defendant  herein  as  the  tenant  of  said  premises, 
for  holding  over  after  the  expiration  of  the  term  without  per- 
mission of  the  landlord.  The  defendant,  by  his  counter- 
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affidavit,  denied  that  he  thus  held  over,  and  also  denied 
that  plaintiff  was  his  landlord,  on  the  ground  that  the  title 
to  said  premises  was,  by  said  order  of  the  supreme  court  of 
December  30,  1867,  vested  in  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York. 

The  question  of  rent  was  not  raised,  or  at  issue,  upon  the 
trial  and  consequently  could  not  have  been  submitted  to 
the  justice  for  adjudication,  The  justice  did  not  decide  the 
case  as  submitted,  but  on  application  of  the  relator  discon* 
tinned  the  proceedings. 

We  are  asked  to  hold  such  action  on  his  part  to  be  a 
final  and  conclusive  judgment  in  favor  of  the  defendant. 
But  what  is  the  nature  and  effect  of  such  an  adjudication? 

Is  it  thereby  only  established  that  defendant  did  not  hold 
over  after  expiration  of  his  term,  and  without  permission  1 
Or  are  all  the  averments  in  defendant's  counter-affidavit,  of 
which  proof  was  offered  on  the  trial,  to  be  deemed  res  ad- 
Judicata?  This  would  compel  us  to  hold  that  the  plaintiff 
was  not  entitled  to  the  possession  of  said  premises  after  the 
-order  confirming  the  report  of  the  commissioners  of  estim- 
ate and  assessment  was  made,  when,  as  we  have  already 
seen  in  the  case  of  Detmold  agt.  Drake,  a  directly  opposite 
theory  was  maintained  by  the  general  term  of  this  Court, 

The  cases  cited  to  sustain  the  position  of  the  respondent 
(Hess  agt.  Beekman,  11  Johns.,  457 ;  El  well  agt.  McQueen, 
10  Wend.,  521;  Peters  agt.  Diossy,  3  K  D.  Smith,  115; 
White  agt.  Coatsworth,  2  Seld.,  137;  Demurest  agt.  Darg, 
32  N.  Y.,  284),  all  proceed  upon  the  theory  that  the  judicial 
mind  had  acted  upon  the  merits  of  the  case  as  submitted, 
and  giving  expression  to  such  action  by  a  judgment  or  final 
determination.  The  defendant  in  Hess  agt.  Beekman  "suf- 
fered judgment  to  be  entered  against  himself  for  costs."  In 
Elwell  agt.  McQueen  the  court  say,  tl  although  he  (the  jus- 
tice) may  call  his  judgment  a  nonsuit,  and  enter  it  accord- 
ingly, if  the  record  or  minutes  of  the  trial  show  it  was  ren- 
dered after  the  cause  was  submitted  to  him,  and  after  he 
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took  time  to  deliberate,  and  not  at  the  trial,  it  will  be  con- 
sidered a  judgment  for  the  defendant,  and  will  be  a  bar  to 
any  subsequent  action." 

It  might  be  claimed  that  as  the  justice  had  no  authority 
to  discontinue  said  summary  proceedings,  that  the  same  are 
still  under  advisement  by  him,  and  his  decision  thereon 
might  be  enforced.  Whether  this  view  be  correct  or  not, 
it  is  evident  that  said  justice,  by  allowing  such  discontinu- 
ance, plainly  indicated  that  he  had  not  passed  upon  the 
merits  of  the  case,  but  intended  to  leave  the  parties  in  the 
same  position  as  if  no  such  proceeding  had  been  instituted. 
To  construe  such  action  on  his  part  as  a  final  determination 
is  to  compel  him,  by  implication,  to  do  that  which  he  never 
intended,  but  expressly  disavowed.  Nor  are  we  to  presuire 
that  the  justice  would  have  decided  contrary  to  law,  and  as 
the  whole  case  turned  upon  the  question  of  ownership,  as 
decided  by  this  court  in  the  case  of  Detmold  agt.  Drake, 
above  referred  to,  it  is  fair  to  assume  that  if  the  justice  had 
finally  determined  the  matter,  such  determination  would 
have  been  in  accordance  with  the  law  as  thus  established. 
No  review  could  have  been  had  on  a  discontinuance  of  said 
proceedings,  and  if  said  action  be  regarded  as  final,  the 
party  concluded  thereby  is  without  remedy. 

In  the  case  before  us,  the  question  of  rent  was  not  raised 
or  litigated,  and  as  it  appears  that  no  final  adjudication  was 
intended,  it  would  be  a  severe  application  of  the  rule,  where 
the  occupation  of  the  premises  and  the  value  thereof,  are 
-conceded,  to  deny  a  recovery  on  the  ground  of  a  former 
.adjudication  in  which  the  same  merits  were  not  involved, 
and  especially  when  it  appears  that  the  greater  portion  of 
said  rent  was  for  a  period  of  time  after  the  expiration  of 
the  lease,  and  was  claimed  solely  on  the  ground  of  the  use 
and  occupation  by  the  defendant  of  the  premises  in  question. 

The  judgment  appealed  from  should  be  reversed,  and  a 
trial  granted. 
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LOEW,  J. — I  concur  that  neither  the  summary  proceed" 
ings  to  recover  possession  of  the  demised  premises,  by  rea- 
son of  the  expiration  of  the  defendant's  term,  nor  the  action 
of  the  justice  in  discontinuing  the  same,  should  be  held  a 
bar  to  plaintiff's  right  of  recovery  in  this  action,  which  was 
for  rent  and  damages  for  use  and  occupation,  and  I  there- 
fore agree  that  the  judgment  should  be  reversed,  and  a  new 
trial  ordered. 

ROBINSON,  J. — I  am  of  the  opinion  that  the  learned  judge, 
before  whom  this  cause  was  tried,  erred  in  regarding  the 
summary  proceedings  between  the  landlord  and  tenant,  had 
before  Justice  QUINN,  of  any  force  or  effect  upon  the  rights 
of  the  parties,  as  presented  upon  the  pleadings  and  evidence. 

In  those  proceedings,  instituted  by  the  present  plaintiff, 
for  the  purpose  of  dispossessing  the  defendant  as  his  tenant, 
for  holding  over  after  expiration  of  the  term,  without  his 
permission,  the  defendant  denied  the  tenancy,  or  that  he  so 
held  over  after  expiration  of  his  term,  and  while  admitting 
the  original  letting,  set  up  that  the  plaintiff's  title  had  ceased 
and  become  vested  in  the  corporation  of  the  city  of  New 
York. 

The  issue  thus  joined,  came  on  for  trial  before  the  justice, 
and  after  the  testimony  was  closed,  the  case  was  submitted 
to  him  for  adjudication  and  decision,  on  the  9th  of  May, 
1869,  but  before  he  had  rendered  any  decision,  and  on  the 
19th  day  of  May  1869,  on  motion  of  the  landlord,  (the  plain- 
tiff in  this  action,)  and  without  notice  to  the  other  party 
(defendant,)  the  justice  discontinued  the  proceedings. 

Upon  these  facts  the  judge,  who  tried  this  cause,  held 
that  such  action  of  the  justice  was  in  law  an  adjudication, 
and  a  judgment  in  favor  of  the  defendant,  which  was  final 
and  conclusive  between  the  parties,  as  to  the  subject  matter, 
and  a  bar  to  plaintiff's  right  of  recovery  of  rent  accruing 
under  the  lease  for  the  last  month,  or  damages  for  the  sub- 
sequent use  and  occupation  of  the  premises,  and  has  thus 
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decided  that,  by  such  proceedings,  the  landlord's  title  was 
determined,  and  that  the  property  and  right  of  possession 
thereof,  belonged  in  fact,  to  the  corporation  of  the  city  of 
New  York. 

In  the  accompaning  opinion,  the  decision  is  predicated 
upon  certain  dicta  of  the  courts  as  to  the  effect  of  nonsuits, 
discontinuances  or  withdrawals  of  actions,  pending  before 
justices  of  the  peace,  in  cases  tried  and  submitted  to  them 
upon  the  merits,  within  the  time  prescribed  by  statute  for 
decision.  The  cases  of  Hess  agt.  Beekman,  (11  Johns. 
±57;)  Elwcll&^i.  McQueen,  (10  Wend.,  521 ;)  Peters  agt. 
Diossy,  (3  E.  D.  Smith,  115;)  Demarest  agt.  Darg,  (32  N. 
K,  284;)  and  White  agt.  Coatstvorth,  (2  Seld.,  137  ;)  are 
referred  to  in  this  view  of  the  case,  and  in  support  of  the 
judgment. 

The  principle  to  be  deduced  from  these  cases  (so  far  as  it 
affects  the  question  of  res  adjudicata,)  seems  to  have  originated 
in  Hess  agt.  Beekman,  and  to  have  been  founded  on  a  strict 
construction  of  the  provisions  of  the  statute  relating  to 
courts  held  by  justices  of  the  peace,  (1  E.  S.,  388,  §  2,) 
which  required  the  justice,  after  having  heard  the  proofs  and 
allegations  of  the  parties,  within  four  days  thereafter  to  give 
judgment  thereon  agreeable  to  law  and  equity,  with  costs  of 
suit.  In  that  case,  the  cause  had  been  so  tried  and  sub- 
mitted, but  within  four  days,  the  plaintiff  withdrew  his  suit 
and  suffered  judgment  to  be  entered  against  him  "  with 
costs,"  and  the  court  held,  on  a  new  action  for  the  same 
cause,  that  u  the  statute  was  imperative ;  that  after  hearing 
and  examining  the  proofs  and  allegations  ot  the  parties,  the 
justice  within  four  days,  shall  give  judgment  thereon";  that 
"  the  parties,  are  not  in  court  for  any  purpose,  but  to  receive 
judgment,"  and  that  the  maxim  unemo  bis  debet  vexari  pro 
eadem  causa"  was  applicable.  The  judgment  was  held  a 
bar  to  a  new  action  for  the  same,  cause,  and  the  court  say, 
"the  merits  were  fairly  entered  into  and  investigated 
and  submitted  to  the  justice.  It  best  comports  with  the 
You  XLI.  3 
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spirit  and  policy   of  the  statute,  to  hold  the  plaintiff  con- 
cluded." 

The  authority  of  this  case,  as  a  rule,  governing  proceed- 
ings in  courts  of  justices  of  the  peace  has  been  followed  or 
recognized  in  the  other  cases  above  cited,  and  its  manifest1 
spirit  and  intent  is  to  discourage  renewed  litigation  in  such 
petty  courts  and  to  save  parties  from  being  harrassed  about 
such  small  matters  as  were  there  cognizable,  where  the  costs 
to  be  awarded,  were  so  trivial,  and  inadequate  an  indemnity, 
for  the  trouble  and  expense  of  a  second  defense. 

The  consequences  of  such  an  adjudication,  as  to  the  with- 
drawal or  discontinuance  of  such  a  suit  within  the  four  days 
allowed  for  decision,  are  inconsiderable,  while  its  application 
is  confined  to  the  particular  claim  in  suit,  and  merely  results 
in  preventing  a  second  action  from  being  brought  for  the 
same  cause,  but  its  inconvenience,  if  not  injustice,  will  be- 
come apparent  when  in  litigations  between  the  parties  on 
other  claims,  such  a  fiction  of  the  law  is  to  be  assumed 
(contrary  to  the  truth,)  as  an  actual  decision  by  the  justice 
upon  the  merits,  and  the  principle  of  res  acljudicata  deduced 
from  it,  held  as  decisive  in  other  controversies  that  may 
arise  between  them,  upon  all  questions  of  fact  and  of  law, 
involved  in  the  original  action.  The  proceedings  in  question 
were  merely  discontinued;  and  were  such  that  the  justice 
could  not  render  therein  any  formal  judgment  of  ''discon- 
tinuance." He,  in  fact,  made  no  decision  or  final  determina- 
tion from  which  an  appeal  could  have  been  taken  by  either 
party  j  yet,  if  his  mere  allowance  of  a  withdrawal  of  the 
proceeding  is  to  be  held  a  judgment  in  law  adverse  to  the 
landlord,  it  cannot  be  limited  as  an  adjudication  upon  any 
particular  issue,  but  must  be  regarded  as  determining  all 
such  as  were  necessary  to  uphold  the  j  udgment  or  were 
within  the  issues  joined  or  tendered.  Its  application  to  the 
facts  and  circumstances  of  the  present  case,  demonstrates 
the  extent  to  which  such  a  departure  from  the  rule  of  the 
common  law  may  work  injustice.  Here  the  landlord,  in 
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attempting,  in  summary  proceedings,  to  remove  his  tenant 
for  holding  over  the  term  without  his  consent,  is  met  by  an 
answer,  that  his  title  has  become  vested  in  the  corporation 
of  the  city  of  New  York,  and  although  no  eviction,  dis- 
turbances or  attornment  to  the  new  owner,  is  alleged,  or  was 
claimed  on  the  trial,  and  the  matters  so  set  up  by  way  of 
answer  to  his  claim,  constituted  no  defense ;  yet,  the  pro- 
ceedings instituted  by  the  corporation  of  the  city  of  New 
York,  under  the  act  of  1813,  relating  to  the  opening  of 
streets  in  said  city,  and  the  order  of  the  supreme  court 
confirming  the  report  of  the  commissioners  of  estimate  and 
assessment  therein,  by  which  the  property  in  question  was 
taken,  and  damages  awarded  the  plaintiff  therefor,  being 
simply  shown  and  the  justice,  after  nine  days  delay  and 
failure  to  render  any  decision,  having,  on  motion  of  the 
plaintiff,  and  without  notice  to  the  defendant,  discontinued 
'said  proceeding,  such  non-action  or  discontinuance  is  to  be 
held  as  having  operated  as  an  adjudication,  rendered  by  the 
justice,  upon  the  facts  so  at  issue,  adverse  to  the  plaintiff's 
title  and  right  of  recovery  against  his  tenant  for  rent,  for 
use  and  occupation. 

Such  a  defense  has  been  held  by  this  court  in  Detmold 
•agt.  Drake  and  another  as  unavailable  to  the  tenant  until 
the  corporation  has  taken  possession,  and  the  same  doctrine 
is  maintained  by  the  superior  court,  in  Strang  agt.  N.  Y. 
Jtubber  Co.,  (1  Stveeny,  78,)  but  the  construction  given  to 
this  result  or  discontinuance  of  the  summary  proceedings, 
as  determinative  of  the  question  at  issue,  renders  it,  however 
erroneous,  conclusive  as  to  all  matters  ol  fact  or  of  law 
that  were,  or  ought  to  have  been  proved  or  presented, 
by  way  of  answer,  to  the  defense,  thus  assumed  to  have 
been  successful.  (2  Smith  Lead.  Cas,  by  Hare  and  Wai., 
6  Am.  Ed.,  809,  810.)  I  am  of  the  opinion  that  such  ap- 
plication of  the  decision  in  Hess  agt.  Beekman,  and  those 
recognizing  it,  cannot  be  held  decisive  or  as  affecting  this 
case. 


36        NEW  YORK  PRACTICE  REPORTS. 

Gillilaii  agt.  Spratt. 

1st.  At  common  law,  the  discontinuance  of  any  suit 
or  proceeding,  is  no  bar  to  a  new  action  for  the  same 
cause.  (Cockroft  agt.  Smith,  11  Abb.,  62  ;  Earl  agt.  Camp- 
bell, 14  How ,  330  ;  Hull  agt.  Blake,  13  Mass.,  155.) 

Upon  such  discontinuance,  the  only  remaining  right  of 
the  defendant  is  to  be  paid  his  costs,  and,  if  the  plaintiff 
neglects  to  do  so,  then  the  defendant  may  go  on  with  the 
suit,  and  proceed  to  judgment  for  their  recovery.  (James 
agt.  Delevan,  7  Wend.,  511;  Himtington  agt.  Forkson,  7 
Hill,  197;  Hicks  agt.  Brennan,  10  Abb.,  304;  Averill  agt, 
Patterson,  10  N.  Y.,  502.) 

A  justice  of  the  peace,  however,  was  authorized,  by  the 
twenty-five  dollar  act,  (1  E.  S.,  393,)  in  case  the  plaintiff 
was  nonsuited,  or  discontinued  or  withdrew  his  action  with- 
out defendant's  consent,  to  award  judgment  for  costs,  against 
him,  and  so  also  by  the  $50  act  0/1824=,  ch.  238,  §  14,  arid 
by  2  E.  S.,  246,  §  119.  But  the  justice  loses  jurisdiction, 
and  the  action  becomes  discontinued,  if  he  adjourns  the  cause 
or  defers  action  in  any  other  manner,  than  such  as  is  specially 
pointed  out  by  the  statute  regulating  his  proceedings. 
(Kimball  agt.  Mack,  10  Wend.,  497;  Thompson  agt.  Sayre, 
1  Dew., 175  ;  Wilcox  agt.  Clement,  4  Den.,  160  ;  Weeks  agt. 
Lyon,  18  Barb.,  538;  Aberhall  agt.  Roach,  11  How.,  95; 
Wright  agt,  McClave,  3  E.  D.  Smith,  316.)  So  to,  if  he 
fails  to  render  judgment  u  forthwith,"  on  the  day  of  trial  in 
case  of  nonsuit,  discontinuance,  withdrawal  and  confession, 
and  on  the  rendering  of  the  verdict  of  a  jury,  (Sibley  agt. 
Howard,  3  Den.,  72  ;  Beattic  agt.  Qua,  15  Barb.,  132,)  and 
in  all  other  cases  within  four  days  after  the  case  is  submitted 
to.  him  for  final  decision.  ( Watson  agt.  Davis,  19  Wend., 
371 ;  loung  agt.  Eummell,  5  Hill;  60,  S.  C.,  7  Hill,  503  ; 
Bissell  agt.  Bissell,  1 1  Barb.,  96  ;  Wiseman  agt.  Panama  R. 
E.  Co.,  1  Hilt.  300  ;  Bloomer  agt.  Merrill,  1  Daly,  485,)  or 
where  he  has  held  the  case  open  for  twenty-four  hours,  to 
enable  a  party  to  procure  his  witnesses,  (Green  agt.  Angel, 
13  Johns.,  469,)  so  by  failure  of  the  plaintiff,  to  appear 
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before  a  verdict  rendered  by  a  jury  ;  or  on  being  called  on 
the  coming  in  of  the  jury,  a  verdict  could  not  be  received 
and  a  nonsuit  must  be  rendered.  (Platt  agt,  Storer,  5  Johns., 
346  ;  Shove  agt.  Raynor,  3  Den.,  78  ;  Douglass  agt.  'Black- 
man^  14  Barb.,  381.)  In  this  court,  the  principles  of  Hess 
agt.  Beehman,  have  been  held  not  to  apply  where  the  time 
reserved  by  the  justice  for  his  decision  was  upon  a  motion 
for  nonsuit,  (Seaman  agt.  Ward,  1  Hilt.,  52,)  and  its  ap- 
plication to  actions  in  the  marine  court  of  this  city,  has 
been  repudiated  by  the  supreme  court,  in  Dexter  agt.  Clark, 
35  Barb.,  271.) 

The  justice  before  whom  the  summary  proceedings  in 
question  were  instituted  was,  by  the  act  of  1857,  chap., 
344,  §  47,  allowed  in  actions  pending  before  him,  eight 
days  after  the  trial  of  the  action  to  render  his  decision ; 
but  neither  that  act  nor  any  of  the  provisions  relating  to 
actions  before  justices  of  the  peace,  have  any  reference  to 
the  special  proceedings,  instituted  by  landlords  to  recover 
possession  of  lands. 

In  the  statute  relating  thereto,  (2  It.  S.,  512,  &c.,  as 
amended  by  the  acts  0/1849,  chap.  193,  of  1851,  chap.,  460, 
•and  c/1857,  chap.  684,  3  R.  S.,  5th  ed.,  835,)  the  magistrate 
before  whom  it  is  pending,  (by  2  R.  S.,  515,  §  41,)  is 
authorized  "upon  request  of  either  party,  to  adjourn  the 
hearing  of  such  application  for  the  purpose  of  enabling 
such  party  to  procure  his  witnesses,  whenever  it  shall  ap- 
pear to  be  necessary,  such  adjournment  shall  in  no  case 
exceed  ten  days."  And  he  also  is  allowed,  under  certain 
circumstances,  to  stay  the  issue  of  the  warrant  of  removal 
for  ten  days,  (3  R.  S.,  5th  ed.  831,  §  44.) 

Previous  to  the  enactment  of  the  41st  section,  above 
quoted,  it  had  been  decided,  in  Nichols  agt.  Williams,  (8 
Cow.,  13,)  that  under  the  statute  giving  summary  means 
to  landlords  to  oust  tenants  wrongfully  holding  over.  (Laws 
of  1820,  chap.  194,  substantialy  re-enacted  in  2  R.  S.,  513, 
<£c.,)  the  judge  or  justice  before  whom  the  proceeding 
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was  pending,  had  no  power  to  adjourn  it,  and  this  41st 
section  was  intended  "  to  supply  such  omission."  (Rev. 
Notes,  3  E.  S.,  2d.  ed.  766,)  and  to  relax  the  stringency 
of  the  rule  referred  to,  to  such  extent  as  the  legislature 
deemed  necessary. 

No  time,  however  is,  in  express  terms,  prescribed  or 
allowed  by  statute  to  the  magistrate,  beyond  the  day  of 
trial,  within  which  he  shall  render  his  decision.  None  of 
the  various  magistrates,  (2  R.  S.,  513,  §  28.)  before  whom 
the  proceeding  can  be  had,  (except  justices  of  the  peace,  by 
the  act  of  1849,  chap.  193,  §  6,)  are  required  to  make  entry 
of  their  decision  and,  although  the  statute  contemplates 
some  time  to  ensue  between  the  decision  and  the  issuing  of 
the  warrant,  unless  the  very  day  of  the  trial  be  regarded 
as  the  day  for  such  decision  there  is  no  certain  mode  for 
calculating  the  period  of  ten  days,  allowed  for  a  stay  of  the 
warrant  by  the  act  of  1857,  chap.  684,  §  4,  (Watson  agt. 
Davis,  19  Wend.,  37.)  The  magistrate  is  not  authorized 
fis  in  the  justice's  court  act,  to  render  judgment  of  "non- 
suit, discontinuance  or  withdrawal  of  plaintiff's  action."  (27?. 
S.,  246,  §  19,  sub.,  1.)  Although  for  defect  in  the  landlord's 
application  or  proofs,  he  may  undoubtedly  dismiss  the 
proceedings.  If,  upon  the  merits,  his  decision  is  favora- 
ble to  the  landlord,  he  is  required  to  issue  his  warrant  of 
removal.  The  proceedings  before  him  are  made  by  statute 
"  summary,"  and  present  the  sole  question  whether  or  not 
the  tenant  shall  u  forthwith"  remove  from  the  premises.  (2 
R.  S.,  513,  §  30.)  The  provisions  authorizing  an  adjourn- 
ment or  postponement,  for  periods  not  exceeding  ten  days 
in  each  of  the  cases  referred  to,  are  specific,  and  under  the 
ordinary  rules  of  construction,  the  maxim,  t(  expressio  unius 
estexclusio  alterius"  is  applicable  and  having  regard  to  the 
character  of  the  proceeding,  a  further  or  other  postpone- 
ment or  adjournment  would  seem  to  have  been  contrary  to> 
the  contemplation  of  the  legislature. 

Courts  of  special  and  limited  jurisdiction  take  nothing  by 
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implication  (Loomis  agt.  Bowers,  22  Jlotv.,  301),  and  in 
analogy  to  the  strict  construction  held  as  to  the  powers  of 
this  magistrate,  while  acting  in  the  determination  of  actions 
pending  before  him,  and  applicable  to  all  officers  of  special 
and  limited  jurisdiction,  and  upon  the  considerations  above 
presented,  the  indefinite  postponement  of  the  proceeding  in 
question,  for  purpose  of  deliberation  and  decision,  was 
equally  unauthorized,  and  the  delay  to  make  a  decision  for 
nine  days,  was  as  unjustifiable  as  if  he  had  so  delayed  it  for 
nine  weeks,  months,  or  years;  and,  in  my  opinion,  afier 
such  submission,  the  postponement  ousted  him  of  all  juris- 
diction. But  were  this  otherwise  : 

2d.  There  was  in  this  proceeding,  no  such  Procrustean 
rule,  as  in  Hess  agt.  Beekman,  impounding  the  parties  for 
"  four  days,"  or  any  other  specified  period,  nor  can  the 
allowance,  by  the  magistrate,  of  its  discontinuance,  on  mo- 
tion of  the  plaintiff,  on  the  tenth  day  after  submission  be, 
by  any  reasonable  fiction  of  law,  held  to  be  a  decision  in 
favor  of  the  tenant,  that  a  warrant  ought  not  to  have  issued, 
for  the  reason  stated  in  the  tenant's  affidavit,  or  as  deter- 
mining on  the  merits  the  questions  presented  on  that  hear- 
ing- 
There  is  no  principle  of  statute  or  common  law  (except 

so  far  as  it  has  found  countenance  in  the  before-mentioned 
strict  construction  of  the  justice's  court  .act)  which  prevents 
the  plaintiff  or  prosecutor,  in  any  civil  suit  or  proceeding 
instituted  by  him,  from  withdrawing  or  discontinuing  it, 
prior  to  any  decision  rendered  against  him. 

Whether  such  action  or  proceeding  be  at  law  or  in  equity 
in  bankruptcy,  insolvency,  in  proceedings  for  the  opening 
of  streets,  or  other  statutory  proceedings,  or  in  arbitration, 
&c.,  until  some  adverse  right  has  been  legally  decided  and 
established  against  him,  he  has  always  been  held  as  possess- 
ing a  "locus  pcenitentice"  and  entitled  to  abandon  or  with- 
draw the  prosecution  of  his  claim,  whether  it  was  subjudice, 
as  question  of  fact,  before  a  jury,  or  under  advisement  be- 
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fore  a  magistrate  or  other  tribunal,  deliberating  upon  the 
law,  or  in  exercise  of  the  functions  of  a  jury  as  to  the  facts, 
subject  only  to  the  payment,  to  his  adversary,  of  any  such 
costs  as  the  law  imposes. 

The  peculiar  rights  of  a  defendant  who  has  set  up  a 
counter-claim,  to  insist  upon  a  continuance  of  the  action, 
forms  no  exception.  The  rule  of  the  supreme  court,  No. 
47,  adopted  1845  (now  No.  32),  prohibiting  the  plaintiff 
from  submitting  to  a  nonsuit,  after  the  jury  has  gone  from 
the  bar  to  consider  their  verdict,  is  but  one  of  practice,  and 
certainly  would  not,  under  the  rule  of  construction  con- 
tended for,  give  a  like  effect  to  any  discontinuance  allowed, 
while  the  jury  were  deliberating  and  in  contravention  of 
the  rule,  as  to  a  verdict. 

The  principles  announced  in  Hess  agt.  Beekman,  made 
applicable  to  proceedings  in  justice's  courts,  ought  not  to 
be  extended  and,  in  the  present  case,  they  were  misapplied. 

The  proceeding  before  Justice  QUINN  could,  in  no  sense, 
be  held  or  regarded  as  decisive  of  the  rights  of  the  plaintiff, 
as  landlord  of  the  defendant,  or  his  claims  as  stated  in  the 
complaint.  The  matters  set  up  in  the  answer  showing  no 
eviction  or  attornment,  presented  no  substantial  defense, 
and  the  judgment  should  be  reversed  and  a  new  trial  or- 
dered with  costs  to  abide  the  event. 
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SUPREME  COURT. 


JOHN   G.   MCMURRAY   agt.  CAROLINE  A.  MCMURRAY  and 

others. 


Ttie  neglect  to  serve  on  infant  defendants  in  a  mortgage  foreclosure  case,  copies  of 
au  amended  complaint,  is  a  great  irregularity.  But  where  too  much  time  haa 
elapsed  and  too  many  innocent  parties  are  interested,  the  judgment  will  not  be 
disturbed  on  that  ground. 

The  want  of  appointment  of  a  guardian  ad  litem  for  infant  defendants  in  such  a  case, 
renders  the  judgment  of  foreclosure  erroneous;  and  it  may  be  set  aside,  on  motion, 
as  a  matter  of  right. 

But  where  the  infant  defendants  could  severally  have  moved  to  set  aside  the  judg- 
ment as  soon  as  they  came  of  age,  but  delayed  respectively  about  nine,  seven 
and  four  years,  held,  that  innocent  parties  ought  not  to  suffer  by  the  delay.  Mo- 
tion denied,  without  prejudice  to  the  right  of  the  moving  parties  to  bring  an 
action  of  ejectment,  or  by  an  action  to  redeem,  in  order  to  test  their  claim  to  set 
aside  the  judgment  of  foreclosure  as  being  absolutely  void. 

Troy  Special  Term,  October,  1870. 

MOTION  to  set  aside  a  judgment  in  foreclosure  with  all 
proceedings  subsequent  to  service  of  the  summons. 

BANKER  &  RISING  and  BEACH  &  SMITH,  of  counsel  for 
Charles  D.  McMurray,  Frances  E.  McMurray  and 
Mary  A.  McMurray,  for  the  motion. 

MR.  HYATT,  of  counsel  for  plaintiff ;  MR.  TOWNSEND,  of 
counsel  for  Lucius  Wright  et  al.;  TRACY  &  PECK, 
of  counsel  for  Wm.  Allendorf  et  al.;  McCLELLAN  & 
LANSING,  of  counsel  for  Jacob  Shaver  et  al.;  MR. 
BALL,  of  counsel  for  Martha  E.  Sail  et  al.;  MR. 
QUACKENBUSH,  of  counsel  for  Mary  E.  Williams; 
MR.  LAWTON,  of  counsel  for  Anthony  Laivton;  opposed. 

LEARNED,  J. — The  pnpersin  this  motion  are  voluminous; 
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but  the  facts  on  which  the  decision  must  turn  are  few  and 
simple. 

About  Dec.  1,  I860,  the  plaintiff  commenced  the  action 
above  entitled,  for  the  purpose  of  foreclosing  a  mortgage 
given  by  Robert  D.  McMurray,  then  deceased,  on  land  in 
Troy.  The  land  was  ISO  feet  wide,  front  and  rear.  At 
the  time  of  the  commencement  of  the  action,  Charles  D. 
McMurray,  Frances  E.  McMurray  and  Mary  A.  McMurray 
were  seized  in  fee,  in  remainder,  each,  of  an  undivided 
fourth  of  three  undivided  fifth  parts  of  the  equity  of  redemp- 
tion in  a  part  of  the  mortgaged  premises,  being  128  feet, 
front  and  rear;  on  which  Mrs.  Caroline  A.  McMurray  had 
a  life  estate  for  her  own  life. 

Frances  E.  was  born  July  5,  1840;  Charles  D.  was  born 
October  31,  1842,  and  Mary  A.  was  born  March  14,  1845  ; 
and  at  the'time  of  the  commencement  of  this  action  they 
were,  therefore,  all  infants.  The  summons  and  complaint 
were  served  as  follows :  on  Frances  E.  July  27,  1860,  and 
on  Charles  D.,  July  27,  1860,  Mary  A.  not  being  then  a 
party  to  the  action.  Subsequently,  in  December,  I860,  the 
summons  and  complaint  were  amended  by  adding  Mary  A. 
and  others  as  parties  and  by  inserting  in  the  complaint  new 
allegations  as  to  the  contents  of  the  will  of  the  mortgagor, 
and  the  amended  summons  with  notice  of  object  of  suit  was 
served  on  Mary  A.,  January  31,  1861.  No  service  of  the 
amended  summons  or  complaint  was  made  on  Frances  E. 
or  Charles  D. 

No  guardian  ad  litem  was  ever  appointed  for  any  of  these 
infants,  and  they  did  not  appear  or  answer  in  the  action  by 
guardian  or  otherwise. 

On  the  30th  day  of  March,  1861,  an  order  of  reference 
to  compute  the  amount  was  granted,  which  did  not  require 
the  taking  of  proof  of  facts  or  the  examination  of  plaintiff 
as  to  the  payments,  and  thereupon,  on  the  same  day,  the 
usual  judgment  of  foreclosure  and  sale  was  taken  and  the 
roll  filed.  The  property  was  sold  under  the  same,  about 
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April  22,  1861 ;  Frances  E.,  Charles  D.  and  Mary  A.  being 
still  infants. 

The  referee's  report  of  sale  cannot  be  found.  By  his  deed 
it  appears  that  the  mortgaged  property  was  purchased  by 
the  plaintiff  on  the  sale,  for  $14,000. 

The  judgment  was  for  $10,966  37  due  on  the  mortgage, 
with  $301  51  for  taxes,  and  $167  15  costs,  all  of  which, 
with  interest  and  expenses,  amounted  on  the  day  of  sale  to 
$11,475  38. 

Subsequently,  the  plaintiff  having  thus  obtained  thetitlet 
sold  the  premises,  and  by  successives  conveyance  they  have 
come  to  be  held  in  severalty  by  a  number  of  persons,  not 
parties  to  the  action,  but  served  with  notice  of  this  motion. 
The  mortgaged  premises  are  now  divided  into  eight  city  lots. 
The  128  feet  in  which  Frances  E.,  Charles  D.  and  Mary  A. 
had  an  interest,  take  up  five  of  these  lots  and  a  part  of 
another.  Ail  of  these  eight  lots  have  been  built  upon  at 
an  expense  in  the  aggregate  of  over  $30,000.  This  building 
was  commenced  in  the  spring  of  1863,  and  continued  about 
a  year,  and  partly  .from  these  improvements,  and  partly  from 
the  prosperity  of  the  city,  the  lots  have  greatly  increased  in 
value  since  the  sale  under  the  foreclosure. 

It  is  not  claimed  that  the  present  owners  of  these  lots 
had  any  actual  knowledge  of  the  alleged  defect  in  their  title, 
and  on  the  other  hand,  it  is  averred  that  the  moving 
parties,  Charles  D.,  Frances,  E.  and  Mary  A.  must  have  seen 
and  known  of  the  improvements  as  they  were  put  upon  these- 
lots. 

Caroline  A.  McMurray  died  March  10,  1869,  and  the 
moving  parties,  up  to  that  time,  were  under  the  belief  that 
they  could  not  assert  any  rights  which  they  had  in  the  prop- 
erty until  after  her  death. 

One  other  fact  may  be  mentioned  which  is  not,  perhaps, 
very  material.  Before  the  foreclosure  suit  was  commenced, 
the  plaintiff,  John  G.  McMurray,  bought  from  the  executrix 
of  the  mortgagor,  (she  having  a  power  to  sell,)  the  52  feet 
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part  of  the  mortgaged  premises,  in  which  the  moving  parties 
have  no  interest.  He  did  not  put  the  deed  on  record  until 
1870,  and  has  proceeded  in  the  foreclosure  without  regard  to 
this  purchase.  The  whole  of  the  mortgaged  property  was 
sold  by  the  referee  and  purchased  by  the  plaintiff. 

There  is  some  conflict  of  testimony  whether  the  lots  did 
or  did  not  sell  for  their  full  value;  and  some  question 
whether,  as  would  seem  from  the  deed,  they  were  sol.d  in 
one  parcel  or  in  several.  But  these  are  matters  which  cannot 
come  up  on  this  motion.  Yet,  I  may  say,  in  passing,  that 
from  this  unrecorded  purchase  of  the  52  feet  ;  from  the  want 
of  the  proper  order  of  reference  to  take  proof  of  the  facts  and 
to  examine  the  plaintiff  as  to  the  payments  ;  from  the  selling 
of  the  property  in  one  parcel  ;  from  the  payment  of  the  sur- 
plus of  $2,524  62  to  the  executrix  of  the  mortgagor  and 
not  to  his  devisees,  (some  of  whom  are  these  moving  par- 
ties ;)  from  the  repayment  of  that  surplus  by  the  executrix 
to  the  plaintiff,  I  am  led  to  think  that  the  interests  of  these 
moving  parties  actually  suffered  by  the  want  of  a  guardian 
•ad  litem. 

The  questions  to  be  settled  here  are  : 

1.  Is  the  wa^it  of  a  guardian  ad  litem  a  mere  irregularity, 
or  does  it  render  the  judgment  erroneous  or  void  ? 

2.  Is  the  remedy  asked  in  this  motion  the  proper  relief? 

3.  Is  the  motion  made  in  time  ? 

There  is  a  defect  in  the  judgment  not  referred  to  in  the 
motion,  but  apparent  on  examination  of  the  roll.  The 
amended  summons  and  complaint  were  not  served  on  Fran- 
ces E.,  or  Charles  D.  Now  it  is  said  in  the  case  of  the  Peo- 
ple agt.  Woods  (2  Sandf.,  653),  that  a  judgment  thus 
obtained  is  irregular  and  must  be  set  aside.  It  by  no  means 
follows,  says  Judge  SANDFORD,  because  the  defendant  did 
not  defend  the  original  complaint,  that  he  was  not  desirous 
to  answer  the  complaint  amended.  The  Code  provides 
(^  146),  that  if  the  complaint  be  amended  a  copy  must  be 
served  on  the  defendant,  and  the  right  to  answer  is  a  sub- 
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stantial  right.  (Low  agt.  Gray  and  others,  14  Alb.,  444.) 
The  neglect  to  serve  on  these  two  defendants  was,  at  the 
least,  a  great  irregularity.  But  too  much  time  has  elapsed 
and  too  many  innocent  parties  are  interested  for  the  judgment 
to  be  disturbed  on  that  ground. 

I  proceed  to  examine  the  question  as  to  the  effect  of  the 
want  of  a  guardian  ad  litem.  And  here  it  should  be  obser- 
ved that  the  position  of  an  infant  defendant  is  different  from 
that  of  an  infant  plaintiff.  There  are  several  cases  in  which  an 
adult  defendant  has  sought  to  set  aside  proceedings  on 
account  of  neglect  in  the  infant  plaintiff  to  procure  the 
appointment  of  a  guardian  ad  litem.  Such  are  the  cases  of 
Butter  agt.  Ruthofer  (9  Brow.,  638) ;  Fellow  agt.  Niver  (18 
Wend.,  563) ;  Parks  agt.  Parks  (19  Abb.,  161)  ;  cited  by 
the  counsel  opposing  this  motion.  But  these  cases  do  not 
touch  the  point  involved  here.  They  are  cases  in  which  the 
defendant,  by  pleading  to  the  merits,  had  waived  the  defect 
in  the  plaintiff's  proceedings.  This  is  pointed  out  in  Fair- 
weather  agt.  Satterly  (7  Robt.,  546). 

The  infant  plaintiff  comes  voluntarily  into  court.  If  he 
comes  irregularly  the  defendant  should  object  promptly. 
By  pleading  in  bar  under  the  old  practice,  or  answering  gen- 
erally, under  the  present,  the  defendant  omits  to  o'bject  and 
waives  the  defect. 

But  an  infant  defendant  is  differently  situated.  He  is  brought 
into  court  without  his  consent,  and  the  plaintiff  claims  some 
relief  against  him.  He  must  defend  his  rights  or  by  his 
silence  admit  the  plaintiff's  claim.  He  cannot  appoint  an  attor- 
ney to  appear  for  him.  Indeed,  he  may  be  an  infant,  in  the 
ordinary  meaning  of  the  word,  and  incapable  of  acting. 
Therefore,  it  is  that  the  law  has  provided  him  a  protector, 
and  therefore  the  plaintiff,  if  he  would  have  relief  against 
the  infant,  must  see,  at  his  peril,  that  this  protector  is 
appointed. 

The  Code  (^  115),  says  that  when  an  infant  is  a  party  he 
must  appear  by  guardian.      This  is  no  new  provision  ;  and 
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the  old  authorities  will  therefore  shed  light  on  the  effect  of 
disregarding  it. 

In  Kackey  agt.  Gray  (2  Johns.,  192),  it  was  held  to  be 
error  for  an  infant  to  appear  by  attorney  ;  and  the  same 
doctrine  is  held  in  Alderman  agt.  Tirrell  (8  Johns..  418). 

In  Bliss  Sigt.  Rice  (9  Johns.,  160),  it  was  held  to  be  error 
for  an  infant  to  appear  in  person  and  riot  by  guardian. 

In  Hillyer  agt.  Larzdere  (9  Johns.,  160),  a  judgment  by 
•default  against  an  infant  in  an  action  of  dower  was  set 
^iside  because  no  guardian  ad  litem  had  been  appointed. 

In  De  Witt  ngt.Post  (11  Johns.,  460),  a  verdict  had  been 
rendered  against  an  infant  defendant,  who  had  appeared  by 
attorney.  On  writ  of  error  the  judgment  was  recalled  for 
this  error  in  fact. 

For  an  infant  to  appear  by  attorney  and  not  by  guardian, 
was  again  held  to  be  error  in  fact,  in  Arnold,  agt.  Sandford 
{14  Johns.,  417) ;  and  in  Camp  agt.  Bennett  (16  Wend.,  48). 

In  Comstock  agt.  Carr  (6  Wend.,  526),  an  infant  defendant 
appeared  by  attorney  and  obtained  judgment  of  non  pros. 
The  judgment  was  set  aside.  To  the  same  general  effect  is 
Gosling  agt.  Acker  (2  Hill,  391). 

It  will  thus  be  seen  that  by  a  uniform  series  of  decisions 
under  the  former  practice,  judgments  against  infants  were 
.set  aside,  reversed  or  recalled  for  error  in  fact,  on  the  ground 
that  no  guardian  ad  litem  had  been  appointed.  The  remedy 
in  the  supreme  court  was  by  writ  of  error  in  fact.  That 
has  been  abolished  by  the  Code  ;  but  we  shall  find  the  same 
general  principles  enforced  in  other  ways. 

The  first  case  is  that  of  Kcllog  agt.  Klock  (2  Code,  Hep., 
28),  where  a  judgment  against  an  infant  was  set  aside  for  the 
want  of  a  guardian  ad  litem;  the  infant's  counsel  arguing 
that,  as  the  writ  of  error  was  abolished  and  as  an  appeal  did 
not  lie  from  a  judgment  by  default,  a  motion  to  set  aside 
the  judgment  was  proper.  With  which  opinion  the  court 
seem  to  have  concurred. 

In  the  case  of  Boyle  agt.   McAvoy  (29  How.,  278),  the 
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plaintiff  had  a  verdict  against  the  defendant,  who  had 
appeared  by  attorney,  but  who,  at  the  time  of  the  trial 
was  four  months  under  twenty-one  years.  Judge  JOHNSON 
says  of  the  appearance  of  an  infant  by  attorney,  that  it  was 
an  error  of  fact  for  which  a  judgment  would  be  reversed 
or  set  aside.  It  was  never  curable  by  the  statute  of  jeo- 
fails  and  cannot  be  obviated  in  this  way  (referring  to 
the  motion  then  made  by  the  plaintiff),  against  the  defend- 
ant's objection  although  he  is  now  of  age.  He  may,  if  he 
chooses,  waive  the  irregularity,  but  the  court  cannot 
compel  him  to  abide  by  his  answer  and  the  trial  under  it, 
if  he  elects  not  be  bound.  The  statute  and  the  rules  of 
practice  which  require  an  infant  to  appear  by  guardian  ad 
litem,  had  a  substantial  object  in  view,  the  protection  of 
such  persons  against  what  the  law  adjudges  to  be  their  own 
incompetency  to  choose  attorneys  or  to  conduct  their  own 
litigation  with  suitable  prudence  and  discretion. 

Our  own  statute  of  jeofails  does  not  include  this  defpct. 
By  2  Rev.  Stut.,  marg.  p,  424  (<$.  7,  sub.  7),  judgments  in 
favor  of  an  infant  were  not  to  be  reversed  because  he 
appeared  by  attorney.  We  may  infer  from  the  silence 
as  to  judgments  against  him,  that  they  were  not  thus 
protected. 

The  case  of  Harvey  agt.  Large  (51  Barb.,  222),  holds 
that  a  judgment  in  a  justice's  court  against  an  infant, 
where  no  guardian  ad  litem  is  appointed,  would  be  void. 

In  Fairweailier  agt.  Satterly  (7  Robt.,  546),  a  verdict 
had  been  rendered  and  judgment  entered  against  an  infant 
defendant  who  had  appeared  by  attorney  and  answered. 
Judge  JONES  reviews  the  cases  and  says :  "  I  am  con- 
firmed in  the  view  which  I  took  at  the  argument,  that 
an  infant  cannot  waive  the  objection  that  his  rights  have 
not  been  protected  in  the  manner  prescribed  by  law  ;" 
-and  the  judgment  was  set  aside. 

It  was  strongly  urged  in  opposition  to  this  present 
motion,  that  this  defect  was  a  mere  irregularity.  The 
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question  as  to  what  defects  are  merely  irregularities  was 
discussed  in  Clapp  agt.  Graves  (26  N.  Y.,  418),  in 
which  the  court  quote  with  approval,  the  language  of 
Justice  COLERIDGE,  in  Holmes  agt.  Bussell  (9  DowL,  487). 
"It  is  difficult,  sometimes,  to  distinguish  between  an  irregu- 
larity and  a  nullity;  but  I  think  the  safest  rule  to  determine 
what  is  an  irregularity  and  what  is  a  nullity,  is  to  see 
whether  the  party  can  waive  the  objection.  If  he  can 
waive  it,  it  amounts  to  an  irregularity;  if  he  cannot,  it  is 
a  nullity." 

If  this  test  be  applied  to  the  present  case  we  are  to 
ask,  could  these  infants  have  waived  this  defect?  I 
suppose  they  could  not.  So  long  as  they  were  infants, 
(and  they  were  infants  until  after  the  judgment),  they 
could  waive  nothing.  It  is  even  the  well-known  doctrine 
that  the  guardian  ad  litem  cannot,  by  his  answer,  admit 
the  allegations  of  the  complaint.  The  cases  of  Fair- 
weather  agt.  Satterly,  and  of  Boyle  agt.  McAvoy,  both, 
recognise  this  principle  fully,  that  the  infant  defendant, 
while  an  infant,  cannot  waive  the  defect  that  he  did  not 
appear  by  guardian. 

There  is  one  case  which  needs  some  examination,  that  of 
Croghan  agt.  Livingston  (17  N.  Y.,  218).  The  decision  in 
that  case  was  that  the  omission  by  the  guardian  ad  litem  to 
file  his  bond  is  a  mere  irregularity,  and  that  the  bond 
might  be  filed  nunc  pro  tune.  This  is  all  that  the  case 
decides.  In  the  course  of  the  opinion  Judge  PRATT  says  : 
UI  apprehend  that  a  case  cannot  be  found  holding  that  a 
judgment  or  decree,  when  they  appeared  by  attorney  would 
be  void;"  and  further:  ll  a  failure,  therefore,  to  provide 
4 this  agent  (a  guardian  ad  litem),  would  not,  it  would  seem, 
affect  the  jurisdiction  of  the  court,  but  was  matter  of  error;" 
citing  Austin  agt.  Charlestown  Female  Seminary  (8  Mete., 
196).  In  this  last  mentioned  case  it  was  held,  that  the 
omission  to  appoint  a  guardian  ad  litem  of  an  infant  defend- 
ant, in  a  partition  suit,  did  not  make  the  judgment  void,  but 
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voidable  by  writ  of  error  ;  that  it  could  be  avoided  only  by 
the  infant  or  privies  in  blood,  not  by  privies  in  estate;  and 
that  a  party  to  an  erroneous  judgment,  who  is  not  enti- 
tled to  a  writ  of  error,  may  avoid  it  by  motion,  or  by  plea 
in  a  court  of  competent  jurisdiction.  The  case  of  Rogers 
agt.  McLean  (31  Hoic.,  279),  is  substantially  to  the  same 
effect  with  Croghan  agt.  Livingston,  affirming  the  right  of 
the  court  to  amend  the  proceedings  on  which  a  guardian 
ad  litem  had  been  appointed.  Neither  of  these  cases 
involved,  in  any  way,  the  effect  of  the  want  of  a  guardian, 
for  in  both  a  guardian  had  been  appointed. 

From  this  review  of  the  cases  there  can  be  no  doubt  that 
it  is  not  a  mere  irregularity  to  take  a  judgment  against  an 
infant  defendant,  without  the  appointment  of  a  guardian 
ad  litem  for  him.  It  is  in  the  accurate  language  of  the  old 
practice,  error  in  fact.  The  infant  in  some  cases,  could 
have  the  judgment  reversed  ;  and  in  the  case  of  a  judgment 
in  this  court,  it  would  be  "  recalled  "  by  writ  in  the  nature 
of  a  writ  coram  nobis,  to  be  issued,  not  of  course,  but  on 
application  to  the  court.  See  Ferris  agt.  Douglas  (20  Wend., 
626).  And  nothing  that  the  infant  could  do  during  infancy, 
waived  his  right  to  this  relief. 

As  has  been  before  remarked,  the  writ  of  error  is  abol- 
ished. There  seems  to  be  no  other  mode  of  obtaining  this 
relief  than  by  motion  to  set  aside  the  judgment.  It  is  to 
be  regretted  that  the  old  practice  (or  something  similar)  is 
not  in  force  in  this  particular.  For  this  relief  is  a  matter 
of  strict  law  and  should  properly  be  sought  by  strict  forms 
and  proceedings.  While  the  papers  on  a  motion  like  the 
present,  inevitably  bring  up  equitable  considerations.  The 
proceeding,  in  such  a  case,  is  not  one  which  should  be 
addressed  to  the  varying  discretion  of'  the  court.  Such 
considerations  as  those  of  the  increased  value  of  the  prop- 
erty, the  knowledge  of  the  moving  parties  that  innocent 
persons  were  building,  and  the  like,  ought  not  to  affect  a 
question  which  should  be  one  of  strict  law.  And  if  such 
You  XLI.  4 
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matters  were  to  be  considered,  it  would  be  necessary  to 
remember,  that  although  the  occupants  of  these  lands  bought 
innocently,  still  they  are  chargeable  with  notice  of  their 
own  title.  They  were  bound  to  know  that  these  moving 
parties  had  a  fee  in  remainder  and  they  were  bound  to  s^e 
that  such  remainder  had  been  barred.  Indeed  a  hasty 
examination  of  the  judgment  roll  would  have  shown  the 
fact  of  infancy  and  the  want  of  a  guardian.  But  I  think 
that  this  motion  must  be  decided  on  the  same  principles  as 
would  have  applied  to  the  decision  of  the  old  writ  of  error, 
and  not  on  the  so-called  equitable  doctrines  which  prevail 
in  motions  addressed  to  the  discretion  of  the  court.  And  1 
am  fully  satisfied  that  if  this  motion  is  made  within  proper 
time,  the  judgment  ought  to  be  set  aside  as  a  matter  of 
right. 

It  remains  then  to  consider  whether  the  moving  parties 
have  made  their  motion  within  the  proper  time.  I  have 
already  said  that  the  defect  complained  of  is  not  an  irregu- 
larity, so  that  the  provision  of  the  Revised  Statutes  limiting 
the  time  to  one  year  does  not  apply  (2  It.  S.,  marg.page  359, 
$  3).  Nor  does  section  174  of  the  Code  touch  this  case. 
And  for  the  reason  that  this  is  not  a  mere  irregularity,  the 
parties  are  not  bound  to  move  at  the  earliest  possible  oppor- 
tunity. Still  there  should  be  some  limitation. 

The  moving  parties  severally  came  of  age  July  5,  1861, 
October  31,  1S63,  and  March  14,  1866.  They  seem  to 
have  thought  that  they  could  not  proceed  to  enforce  their 
rights  until  the  death  of  Caroline  A.  McMurray  on  the  10th 
of  March,  1869.  But  this  was  a  mistake.  They  could  sev- 
erally have  moved  as  soon  as  they  came  of  age,  and  they 
have,  therefore,  delayed  respectively  about  nine,  seven  and 
four  years.  Innocent  parties  ought  not  to  suffer  from  this 
mistake. 

I  regret  that  there  is  not,  as  there  should  be,  some  stat- 
utory limitation  to  the  right  to  make  such  a  motion.  It 
would  be  intolerable  that  it  should  be  allowed  at  any  unlim- 
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ited  time  after  the  judgment,  even  on  showing  the  fullest 
excuse  for  delay.  For  in  the  course  of  time  rights  of  new 
parties  arise  which  ought  not  to  be  disturbed.  And  it  is 
very  objectionable  that  the  time  within  which  such  a  mo- 
tion may  be  made  should  depend  on  judicial  discretion. 
The  feelings  of  judges  vary.  This  variance  may  be  endured 
in  matters  addressed  to  discretion  ;  but  it  is  very  bad  in 
matters  of  strict  right. 

In  the  present  case,  I  do  not  think  that  the  ignorance  of, 
their  rights,  stated  by  these  moving  parties,  is  such  a  com- 
plete excuse  for  delay,  that  they  may  make  their  motion 
whenever  they  learn  what  their  rights  are.  They  are 
bound  to  know  their  legal  rights;  according  to  the  old 
.maxim  that  ignorance  of  the  law  excuses  no  one. 

Under  the  old  practice,  a  writ  of  error  (including  the  writ 
in  the  nature  of  a  writ  coram  nobis),  must  have  been  brought 
within  two  years.  If  the  party  against  whom  the  judgment 
was  recovered  were  an  infant,  he  might  bring  the  writ 
within  two  years  after  coming  of  age.  That  time  was  lib- 
eral, and  although  I  am  not  aware  that,  by  any  existing  pro- 
visions, that  limitation  is  legally  applicable  to  this  motion, 
still  I  do  not  think  I  shall  be  much  astray  if  I  follow  the 
wisdom  of  former  legislation.  If  these  moving  parties  had 
sought  their  relief  before  the  Code,  they  would  have  been 
strictly  limited  to  the  two  years  after  they  severally  came 
of  age.  This  limitation  w6uld  have  been  entirely  irrespec- 
tive on  the  one  hand  of  their  knowledge  or  ignorance,  and 
on  the  other  of  the  acts  of  parties  claiming  under  the  judg- 
ment. (Although  by  this  remark  I  do  not  say  how  the 
reversal  of  a  judgment  would  affect  a  sale  under  it.  Holden 
agt.  Saekett,  12  Abb.,  473.) 

I  shall  hold,  therefore,  both  by  analogy  to  the  old  writ 
of  error,  and  also  as  my  conclusion  on  the  circumstances  of 
this  case,  that  the  moving  parties  have  not  made  their 
motion  within  such  time  as  entitles  them  to  the  relief  asked  ; 
and  I  shall  deny  the  motion.  They  claim  that  the  judgment 
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is  void.  If  they  are  correct  in  this,  they  may  perhaps 
enforce  their  rights  by  ejectment  or  by  an  action  to  redeem. 
The  denial  of  this  motion  therefore  will  be  without  preju- 
dice to  any  action  of  ejectment,  or  to  redeem  the  mortgage, 
or  of  any  other  action  which  these  parties  might  otherwise 
lawfully  bring. 

Ten  dollars  costs  of  opposing  the  motion  to  be  allowed 
to  each  of  the  several  attorneys  or  firms  who  appeared. 
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SUPREME  COURT. 
THE  ROCHESTER  WATER-WORKS  COMPANY  agt.  JOHN  WOOD. 

The  constitution,  (art.  1,  §  7,)  provides  that  when  private  property  shall  be  taken, 
for  public  use,  the  compensation  therefor,  when  not  made  by  the  state,  shall  be 
ascertained  by  a  jury,  or  by  not  less  than  three  commissioners,  appointed  by  a 
court  of  record  as  shall  be  prescribed  by  law. 

The  provision  in  the  charter  of  the  Rochester  Water-works  Company,  (Law  1852, 
§§  8-11,)  which  authorizes  the  court  to  increase  or  reduce  the  amount  of  damages 
reported  by  the  three  commissioners,  for  the  taking  of  land  for  the  use  of  said 
company,  is  unconstitutional  and  void. 

When  the  constitution  requires  damages  to  be  assessed,  either  by  a  jury  of  12  men, 
or  by  three  commissioners,  it  does  not  require  argument  to  demonstrate  that  it 
cannot  be  done  by  one,  nor  by  three  or  more  judges  of  this  or  any  other  court. 

It  is  competent  to  provide  for  an  appeal  to  the  court,  in  order  to  protect  the  parties 
against  an  imperfect  appraisal ;  and  upon  that  appeal  the  court  can  confirm  or  set 
aside  the  assessment,  and  correct  irregularities  committed  by  the  commissioners 
or  parties  in  the  course  of  the  proceedings  ;  and  this  is  the  extent  of  the  power 
possessed  by  the  court. 

The  generaLterm,  on  appeal,  has  the  power  and  it  is  its  duty  to  make  such  an  order 
as  the  special  t«rm  should  have  made  in  such  a  case. 

In  this  case,  the  special  term  having  reduced  the  amount  of  damages  reported  by 
the  commissioners,  the  general  term  vacated  that  order,  and  remitted  the  case 
to  the  special  term  for  the  appointment  of  new  commissioners  to  make  the  ap- 
praisal. 

Fourth  Department,  January  Term,  1871. 

MULLIN  P.  J.,  JOHNSON  aud  TALCOTT,  JJ. 

APPEAL  from  an  order  of  special  term  reducing  amount 
of  appraisal  of  damages  for  land  taken  by  the  Rochester 
Water-works  Company. 

MULLIN,  P.  J. — The  charter  of  the  Water-works  Com- 
pany, (chap.  356  of  the  Laws  0/1852,  §  8,  9,  10,  and  11,) 
provides  that  it  may  acquire  title  to  real  estate,  for  the  pur- 
pose of  its  incorporation,  and  if  it  cannot  agree  with  the 
owners  of  the  land  required,  it  may  apply  to  the  supreme 
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court  at  any  term  thereof,  held  in  the  seventh  judicial  dis- 
trict, for  the  appointment  of  three  commissioners  by  whom 
the  compensation  to  be  paid  for  the  damages  suffered  or  to 
be  suffered  by  reason  of  taking  land  and  water,  and  con- 
structing any  of  the  works  of  said  company,  shall  be  ascer- 
tained and  determined ;  notice  of  the  time  and  place  of 
hearing  before  the  commissioners  is  to  be  given  to  the 
owners  of  land,  &c.,  and  the  commissioners  are  to  hear  the 
parties,  and  to  report  in  writing  the  amount  of  damages- 
ascertained  and  assessed  by  them. 

The  company,  or  any  owner  may  appeal  from  the 
determination  of  said  commissioners  to  the  court,  and  upon 
the  report  and  such  further  evidence  as  may  be  produced 
before  it,  the  court  may  affirm  the  proceedings  of  the  com- 
missioners in  whole  or  in  part,  or  may  increase  or  diminish 
the  amount  of  compensation,  and  if  the  proceedings  have 
been  irregular,  it  may  set  them  aside,  and  order  new  pro- 
ceedings and  appraisment,  and  it  may  make  such  orders 
in  reference  to  the  proceedings  of  the  commissioners,  and 
for  notices  to  the  parties  as  the  nature  of  the  case  may 
require. 

Under  these  provisions,  the  company  procured  three  com- 
missioners to  be  appointed  to  appraise  the  damages  sustained 
by  the  defendant,  Wood,  by  reason  of  the  taking  of  a  part 
of  his  lands  for  the  purpose  of  laying  therein  its  pipes,  to 
conduct  water  from  the  Reservoir  of  the  company  to  the 
city. 

The  commissioners  after  hearing  the  parties,  assessed 
defendant's  damages  at  the  sum  of  $900. 

From  this  appraisal,  the  company  appealed  to  this  court, 
and  on  the  hearing  at  the  special  term,  additional  evidence 
was  given  upon  the  question  of  damages,  and  the  court 
reduced  them  to  $250,  and  confirmed  the  appraisal  for  that 
sum. 

From  that  order,  the  defendant,  Wood  appeals. 

The  counsel  for  the  company,  concedes  that  the  provisions 
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of  the  charter  authorizing  the  court  to  increase  or  reduce 
the  amount  of  damages  reported  by  the  commissioners,  is 
unconstitutional  and  void. 

The  conststution  provides,  art.  1,  §  7,  that  when  private 
property  shall  be  taken  for  any  public  use,  the  compensa- 
tion therefor,  when  not  made  by  the  state,  shall  be  ascer- 
tained by  a  jury,  or  by  not  less  than  three  commissioners 
appointed  by  a  court  of  record,  as  shall  be  prescribed  by 
law. 

It  does  not  require  argument  to  demonstrate  the  proposi- 
tion, that  when  the  constitution   requires  damages  to  be 
assessed  either  by  a  jury  of  twelve  men,  or  by  three  com 
missioners,  that  it  cannot  be  done  by  one,  nor  by  three  or 
more  judges  of  this  or  any  other  court. 

The  legislature  is  entrusted  with  the  discretion,  to  provide 
for  appraisement  by  a  jury,  or  by  three  commissioners,  and 
it  can  provide  for  no  other  mode  of  assessment. 

It  was  competent  to  provide  for  an  appeal  to  the  court, 
in  order  to  protect  the  parties  against  an  unjust  appraisal, 
and  upon  that  appeal,  the  court  could  confirm  or  set  aside 
the  assessment,  and  correct  irregularities  committed,  by  the 
commissioners  or  parties,  in  the  course  of  the  proceedings. 
And  this  was  the  extent  of  the  power  possessed  by  the  court. 

It  is  unnecessary  to  enter  into  ari  examination  of  the 
evidence.  It  is  manifest  that  the  damages  are  very  large  in 
lieu  of  the  quantity  of  land  taken,  and  of  the  use  to  which 
it  is  to  be  put.  The  court  should  have  set  aside  the  ap- 
praisal, and  appointed  new  commissioners. 

This  court  has  the  power,  and  it  is  its  duty  to  make  such 
an  order  as  the  special  term  should  have  made. 

The  order  of  the  special  term  is  therefore,  vacated,  and  it 
is  ordered  that  the  appraisal  of  the  damages  by  the  com- 
missioners be,  and  the  same  are,  hereby  set  aside,  and  the 
proceedings  are  remitted  to  the  special  term,  for  the  ap- 
pointment of  new  commssioners.  $10  costs  of  the  appeal 
allowed  to  appellant. 
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SUPREME  COURT. 

LEONARD  B.  LINDSLEY  and  ISAAC  B.  COTTRELL  agt.  THE 
EUROPEAN  PETROLEUM  COMPANY. 


Where  an  answer  admits  the  making  and  delivery  of  a  promissory  note  and  sets  np 
an  affirmative  defense,  the  affirmative  is  with  the  defendant  who  is  entitled  to 
open  and  close  the  case,  and  the  refusal  of  the  court  to  allow  him  so  to  do,  ia 
error,  for  which  judgment  will  be  reversed  and  a  new  trial  ordered. 


First  District,  General  Term,  January,  1871. 

Before  INGRAHAM,  P.  J.,  BARNARD  and  BRADY,  JJ. 

THIS  was  an  action  brought  to  recover  the  amount  of 
thirteen  promissory  notes,  made  by  the  European  Petroleum 
Company  to  the  order  of  L.  E.  Lahens  and  indorsed  by  said 
Lahens  to  the  plaintiffs. 

The  answer  of  the  defendants  was  as  follows:  u  The 
defendants  came  into  court  and  answering  the  complaint  of 
plaintiffs,  admit  the  making,  indorsement,  transfer  and  deliv- 
ery of  the  said  notes,  and  deny  the  other  allegations  therein 
contained,"  and  then  proceeded  to  set  forth  an  affirmative 
defense. 

Upon  the  trial  before  a  referee,  the  defendants'  counsel 
proposed  to  open  the  case,  and  insisted  on  his  right  so  to 
do,  on  the  ground  that  the  burden  of  the  proof  was  on  the 
defendants,  and  that  the  affirmative  was  with  them.  The 
plaintiffs'  counsel  objected  and  claimed  that  he  was  entitled 
to  open  and  close  the  case. 

The  referee  decided  that  the  plaintiff  was  entitled  to  open 
and  close  the  case,  to  which  decision  defendants'  counsel 
excepted.  The  counsel  for  plaintiffs,  thereupon  opened 
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the  case,  produced  the  promissory  notes  mentioned  in  the 
complaint  and  rested.  The  referee  having  decided  in  favor 
of  plaintiffs,  the  defendants  appealed  to  the  general  term 
upon  the  foregoing  and  other  exceptions. 

FKEDERIC  R.  COUDERT,  counsel  for  appellant, 

Argued  as  follows  on  the  point  above  suggested. 
The  referee  erred  in  his  ruling  to  the  effect,  that  the  plain- 
tiffs were  entitled  to  open  and  close. 

I.  The  defendants  specifically  admitted  all  the  facts  in  the 
complaint  contained,  that  were  necessary  to  the  recovery  of 
plaintiffs,  viz. :  "Themaking,  indorsement,  transfer,  delivery 
andnon-payment"  of  the  notes  in  suit.    The  subsequent  denial 
was  manifestly  intended  to   dispute  the  lawfulness  of  the 
<;laim  and  nothing  more.     If  the  affirmative  defense  in  the 
answer  was  established  on  the  trial,  then  the  plaintiffs  were 
not  the  lawful  owners  of  the  notes  in  suit,  and  the  defend- 
ants were  not  justly  indebted  on  the  notes.     If  no  affirma- 
tive defense  was  proven,  then  the  plaintiffs  were  entitled  to 
judgment  without  any  proof  whatever. 

II.  It  being  clear  that  the  affirmative  was  with  the  defend- 
ants, we  submit  that  the  error  of  the  learned  referee  in  deny- 
ing them  their  right  to  open  and  close,  is  a  subject  of  review 
by  the  appellate  court,   and  that  the  defendants  on  this 
ground  alone,  are  entitled  to  a  new  trial.    (Huntington  agt. 
ConJcey,  approved  in  31  N.  Y.,  614;    33  Barb.,  218;  citing 
Davis  agt.  Mason,  4  Peck,  158 ;  Brooks  agt.  Barrett,  7  Peck, 
98;  8  Metcalf,  64;  7  Cush.,  563;    Eolwn  agt.  Hanson,  11 
Cush.,  44 ;  Hoxie  agt.  Green,  37  How.,  97.) 

III.  Nor  is  it  for  the  defendant  to  show  that  the  error  of 
the  referee  prejudiced  him.     It  is  for  the  plaintiff  to  prove 
the  negative  of  that  proposition.     (Greene  agt.  White,  37  N. 
T.,  384.) 

GEORGE  C.  GENET,  attorney,  and 
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JAMES  C.  CARTER,  counsel  for  respondent, 

Argued  that  the  denial  of  "  all  other  allegations "  was 
sufficient  to  entitle  plaintiffs  to  the  affirmative,  and  more- 
over, that  it  was  a  question  within  the  discretion  of  the  ref- 
eree, and  his  ruling  thereon  would  not  be  reviewed. 

After  argument,  the  court  declined  to  look  into  the  other 
exceptions  in  the  case,  and  held  that  the  referee  erred  in 
not  allowing  defendants  to  open  and  close  the  case,  and 
reversed  the  judgment  accordingly. 
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N.  Y.  SUPERIOR  COURT. 

JOSEPH  F.  MARTIN,  plaintiff  and  respondent,  agt.  WILLIAM 
A.  FARNSWORTH,  defendant  and  appellant. 

In  November,  1862,  the  defendant's  bark,  Antietam,  being  ashore  near  the  Delaware 
Breakwater  he  sent  a  telegram  to  his  agents  in  New  York,  as  follows :  "  Lewes, 
Del.,  Nov.  13,  1862.  To  Metcalf  and  Duncan :  Send  me  small  tug-boat,  steam- 
pump,  engineer,  my  diving  apparatus  and  diver,  or  telegraph  Eben  Eaton,  90 
Bolton  Street,  South  Boston,  to  come.  Make  the  best  trade  you  can.  W.  A. 
FAKNSWORTH,"  which  was  received  same  day. 

Messrs.  Metcalf  &.  Duncan  chartered  the  plaintiff's  tug-boat,  May  Queen,  to  go 
down  to  the  Delawire  Breakwater  upon  that  service.  The  terms  of  the  charter 
were  all  agreed  upon,  except  that  the  plaintiff  required  a  coast  pilot  to  go  with 
him  on  his  tug-boat.  Messrs.  M,  &  D.  asked  plaintiff  what  a  coast  pilot  would 
cost ;  he  answered  that  he  did  not  know,  that  he  would  get  one  as  cheap  as  he 
could.  Afterwards  he  selected  a  coast  pilot,  and  introduced  him  to  Messrs.  M.  &. 
D.,  who  inquired  of  the  plaintiff  if  he  was  satisfied  with  him,  to  which  plaintiff 
replied  that  he  was  perfectly ;  and  Messrs.  M.  &,  D.  thereupon  agreed  o  pay  the 
amount  of  the  pilot's  wages — $5  per  day.' 

The  May  Queen  sailed  from  New  York  in  the  afternoon  of  Nov.  14,  1862.  After 
having  run  into  and  remained  in  Absecom  Harbor  (80  miles  from  New  York),  on 
account  of  stress  of  weather,  they  continued  the  voyage  on  the  afternoon  of  Nov. 
17.  When  night  came  on,  the  weather  had  thickened  and  rain  had  commenced. 
The  (coast)  pilot  was  at  the  helm.  The  captain,  mate,  engineer  and  men  had 
gone  below  to  supper,  leaving  the  pilot  the  only  person  on  deck — there  being  no 
lookout.  The  pilot  saw,  on  the  starboard  bow  of  his  vessel,  a  single  light.  He  took 
his  glass  and  examined  her.  She  was  under  sail,  and  showed  but  one  light,  and 
did  not  whistle,  and  the  pilot  concluded  that  she  was  a  sailing  vessel,  as  he  had  a 
right  to,  for  vessels  under  steam  should  show  more  than  one  light,  and  are  bound 
to  whistle  when  approaching.  He  accordingly  put  the  helm  of  the  May  Queen 
to  starboard  to  turn  her  away  from  the  approaching  vessel.  She,  however,  proved 
to  be  the  United  States  steam  gun-boat  Wamsutta ;  which,  seeing  the  May  Queen 
ahead,  put  her  own  helm  to  port.  A  collision  occurred,  by  which  the  May  Queen 
was  lost. 

Held  by  the  general  term,  that  the  court  below  should  have  concluded  from  the- 
testimony  given  that  plaintiff  was  mistaken  or  forgetful  of  the  specific  terms  of 
the  contract  about  the  pilot,  and  that  in  truth  and  fact,  Duncan,  acting  as  the- 
agent  of  defendant,  only  agreed  to  pay  the  expense  or  hire  of  the  pilot  for  the  voy- 
age, and  upon  such  a  conclusion  the  court  should  have  dismissed  the  complaint 
npon  motion,  and  the  refusal  so  to  do  was  error. 

But  assuming  that  the  court  and  jury  were  correct  in  their  conclusion  that  defend- 
ant did  contract  with  the  plaintiff  •'  to  furnish  a  coast  pilot  for  the  voyage,"  and. 
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thereby  incurred  all  the  liabilities  that  would  ensue  from  the  use  of  those  words, 
yet  as  a  conclusion  of  law,  such  a  contract  did  not  make  him  responsible  for  the 
care  and  management  and  safe  navigation  of  the  vessel  on  the  said  voyage,  but 
that  the  said  pilot  was  received  and  placed  upon  said  vessel,  simply  as  a  pilot  at 
sea,  to  advise  and  direct  the  course  of  the  vessel  to  her  place  of  destination,  sub- 
ject to,  and  under  the  general  authority  and  command  of  her  master,  who  was 
the  superior  officer  of  such  pilot  during  the  whole  voyage,  and  upon  whom  (the 
master)  devolved  the  responsibility  of  the  general  care  and  management  of  such 
vessel  during  her  voyage. 

The  court  below  erred  in  its  ruling,  when  it  admitted  testimony,  objected  to  by 
defendant,  of  a  usage  or  custom  in  regard  to  coast  pilots  having  absolute  and 
supreme  control  and  management  of  a  vessel  on  a  voyage  like  this,  as  the  superior 
of  the  master  of  said  vessel. 

Such  control  and  management  and  the  government  and  discipline  of  a  vessel  like 
this,  engaged  on  such  a  voyage,  should  be  determined  as  a  question  of  law,  and 
cannot  be  considered  as  a  question  of  fact  based  upon  custom  or  usage.  This 
power  and  authority  is  clearly  and  unquestionably  conferred  upon  and  intrusted 
to  the  master  of  the  vessel  by  the  common,  civil  and  maritime  law,  and  he  (the 
master)  must  be  held  responsible  for  its  non-use,  or  abuse,  and  he  cannot  evade 
that  responsibility,  nor  shift  the  same  from  himself  upon  other  persons  by  virtue 
•of  any  custom  or  usage  to  the  contrary. 

Heard  at  the  October  General  Term,  1870. 

Before  MONELL  and  SPENCER,  JJ. 

Case  tried  before  Judge  McCuNN. 

APPEAL  from  a  judgment  entered  upon  the  verdict  of  a 
jury,  in  favor  of  plaintiff,  for  $7,598  01,  in  December,  1869. 

In  November,  1862,  the  defendant's  bark  Aritietam  being 
ashore  near  the  Delaware  Breakwater,  he  sent  the  follow- 
ing telegram  to  his  agents  in  New  York  : 

"  Dated  Lewes,  Del., 
''13,  1862. 

"  Eeceived  New  York,  Nov.  ]3,  1862. 
*l  To  METCALF  &  DUNCAN  : 

''Send  me  small  tug-boat,  steam -pump,  engineer,  my 
diving  apparatus  and  diver,  or  telegraph  Eben  Eaton,  90 
Bolton  St.,  South  Boston,  to  come.  Make  the  best  trade 
you  can.  "  W.  A.  FARNSWORTH." 

Messrs,  Metcalf  &  Duncan  chartered  the  plaintiff's  tug- 
boat May  Queen,  or  Cinderella,  to  go  down  to  the  Delaware 
Breakwater  upon  that  service.  In  regard  to  the  terms  of 
•this  contract  the  evidence  was  as  follows  : 

On  the  part  of  the  plaintiff,  the  plaintiff  testified  :  On  the 
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13th  of  November,  1862,  Metcalf  &  Duncan  sent  for  me,  and 
I  went  to  their  office  (in  New  York)  ;  they  said  they  had 
received  a  telegraphic  dispatch  from  Lewes  to  send  down  a 
small  tug-boat  to  the  Antietam  ;  I  agreed  with  them  to  go 
down  to  the  Antietam.  They  were  to  pay  for  the  coal  on 
board  at  the  rate  of  $5  50  per  ton.  I  told  them  they  must 
furnish  me  a  pilot.  They  said  they  did  not  know  where 
there  was  a  pilot  at  that  particular  time  ;  they  asked  me  to 
find  one  for  them.  I  found  Mr.  Cutler,  and  took  him  in  to 
Metcalf  &  Duncan  the  next  morning,  and  they  made  a  bar- 
gain with  him  to  navigate  the  boat  for  $5  a  day,  and  he  was 
to  make  himself  generally  useful  in  endeavoring  to  save  the 
Antietam  in  the  interest  of  her  owners  when  he  got  down 
there.  The  business  of  the  May  Queen  was  towing  in  and 
about  the  harbor  of  New  York  and  to  and  from  sea  ;  she 
had  no  pilot  of  her  own,  and  the  people  on  board  were  not 
acquainted  with  the  navigation  along  the  coast  down  to  the 
Delaware  ;  it  would  not  have  been  safe  to  have  sent  her 
without  a  coast  pilot  5  I  would  not  have  sent  her  without 
one.  When  she  went  upon  this  voyage  she  had  her  usual 
crew  on  board,  a  competent  master,  a  competent  first  officer, 
'a  competent  engineer,  and  a  competent  crew,  and  she  was  well 
equipped  in  every  respect  ;  I  found  Mr.  Cutler  (the  pilot)  at 
the  Hell  Gate  pilot  office  ;  I  went  there  for  him  j  I  had 
known  Mr.  Cutler  as  a  coast  pilot  before  I  took  him  up  to 
Duncan  &  Metcalf,  and  introduced  him,  saying,  "This  is 
Mr.  Cutler,  a  coast  pilot;"  I  then  told  them  to  make  their 
own  arrangements,  that  I  had  nothing  more  to  do  with  it  ; 
William  H.  Martin,  a  son  of  mine,  was  master  of  the  boat  ; 
he  was  about  twenty-three  years  of  age. 

On  the  part  of  the  defense,  Samuel  Duncan,  of  the  firm 
of  Metcalf  &  Duncan,  ship  agents,  &c.,  testified  : 

I  negotiated  a  charter  of  this  vessel  in  question  in  pursu- 
ance of  that  telegram  ;  that  was  my  authority,  and  the  only 
authority  I  had  ;  I  received  the  dispatch  late  in  the  after- 
noon of  the  13th  and  looked  around  for  a  boat,  and  left 
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word  at  Martin's  office  for  him  to  come  down  to  our  office. 
He  came  down  in  the  afternoon  and  said  he  had  this  boat, 
and  would  charter  her  for  $6  00  per  hour,  if  we  would 
furnish  a  pilot  and  coal ;  I  told  him  that  was  rather  high, 
and  that  we  would  look  around,  3nd  he  might  come  in 
again  ;  finally  he  came  in  again,  and  we  told  him  we  could 
give  him  $4  50  an  hour,  and  pay  for  his  pilot  and  coal.  I 
asked  him  what  a  pilot  would  cost,  and  he  said  he  did  not 
know,  that  he  would  get  one  as  cheap  as  he  possibly  could. 
Afterwards  he  brought  in  Captain  Cutler  and  introduced 
him  to  me,  and  said  he  was  a  good  pilot  and  would  go  for 
$5  a  day.  I  asked  him  if  he  was  satisfied  with  the  pilot, 
and  he  said  he  was  perfectly  satisfied.  I  told  him  that  I 
knew  nothing  about  the  pilots  along  the  coast,  and  that  he 
might  look  out  for  his  own  pilot.  Subsequently  the  wit- 
ness was  interrogated  by  plaintiff's  counsel  in  regard  to  a 
letter  he  wrote  to  the  defendant  on  the  14th  of  Novem- 
ber, 1862,  in  regard  to  the  matter,  of  which  the  following 
is  an  extract : 

"New  York,  Nov.  14,  1S62. 
•"  W.  A.  FARNSWORTH,  Esq.,  Lewes  Del. 

''DEAR   SIR: — We    received  a  dispatch  from    you    late- 
yesterday  evening,  saying,  '  send  me  small  tow-boat,  steam 
pump,  engineer,  new  diving  apparatus  and  diver,  or  telegraph 
Eben  Eaton  at  Boston  to  come ;  make  best  trade  you  can.' 

"  Immediately  after  receiving  the  dispatch  we  commenced 
to  look  around  for  a  tug-boat  and  found  that  the  emallest 
boats  would  not  go  outside,  and  that  the  best  we  could  do 
was  to  charter  the  steamer  May  Queen  at  the  rate  of  $4  50 
per  hour,  coal  to  be  furnished  by  us,  coal  sufficient  for  the 
passage  down  will  put  on  board  here  at  $5  50  per  ton,  and 
whatever  the  steamer  may  require  afterwards  you  can  proba- 
bly furnish  from  there. 

"We  are  also  obliged  to  furnish  a  pilot  at  $5  per  day,  he 
agreeing  to  work  and  render  you  all  the  assistance  he  can  in 
getting  off  the  bark." 
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Q.  Was  it  true  on  the  14th  of  November,  when  you  wrote 
that  letter,  you  were  to  furnish  a  pilot  at  $5  a  day  ? 

A.  Yes,  I  suppose  it  was. 

By  defendant's  counsel : 

Q.  What  do  you  mean  in  that  letter  when  you  say  tl  we 
are  also  obliged  to  furnish  a  pilot"  ? 

A.  I  meant  we  would  have  to  pay  $5  a  day  for  a  pilot,  in 
addition  to  the  $4  50  an  hour,  that  is  what  I  meant,  and 
nothing  more  or  less. 

Abner  Cutler  (the  pilot  in  question)  testified,  on  the  part 
of  the  defendant,  in  regard  to  the  employment  of  himself  as 
pilot  on  this  occasion  : 

Mr.  Martin  came  to  the  Hell  Gate  pilot  office,  and  asked 
if  there  were  any  coast  pilots  ;  the  gentleman  keeping  the 
place  pointed  me  out ;  Martin  asked  if  I  was  a  coast  pilot. 
I  said,  yes ;  he  said  he  had  a  boat  going  south,  and  wanted 
to  know  what  I  would  charge  to  go  to  the  Breakwater ;  I 
said  $5  a  day.  He  said  that  would  do,  that  that  was  the 
sum  to  which  he  was  limited  to  pay ;  he  invited  me  to  go 
into  Duncan's  office,  as  they  paid  the  price  of  the  coast  pilot, 
He  introduced  me  as  the  man  he  had  selected  to  go  and  pilot 
the  boat  down.  Mr.  Duncan  asked  me  if  I  was  a  coast  pilot, 
a  competent  pilot,  or  acquainted  down  there  ;  I  told  him  I 
was.  He  asked  me  what  wages  I  charged  ;  I  told  him  $5. 
Mr.  Martin  said,  u  I  believe  that  is  what  we  agreed  upon." 
Mr.  Duncan  asked  Mr.  Martin  if  he  was  satisfied  with  me, 
and  he  said-he  was.  We  started,  I  think,  the  14th  Novem- 
ber, on  a  Friday,  in  the  afternoon. 

George  Gregory,  a  witness  on  the  part  of  the  plaintiff, 
•testified  as  follows : 

I  know  Farnsworth,  and  have  seen  Mr.  Martin,  the  plain- 
tiff. I  was  present  at  Mr.  Duncan's  office  at  the  time  of  a 
negotiation  for  the  steam-tug  May  Queen,  in  November, 
1862.  I  heard  Mr.  Martin  and  Mr.  Duncan  trying  to  make 
&  bargain  for  the  charter  of  the  steamboat ;  I  forget  the 
boat's  name  j  Mr.  Martin  asked  six  dollars  an  hour  for  his 


64        NEW  YOKE  PBACTICE  REPORTS. 


Martin  agt.  Parnsworth. 


boat;  they  did  not  agree  on  that;  Mr.  Duncan  offered  him 
four  dollars  and  a  half  an  hour  for  the  boat,  which  Mr. 
Martin  accepted  ;  then  Mr.  Martin  wanted  Mr.  Duncan  to 
furnish  him  with  a  coast  pilot,  which  Mr.  Duncan  refused 
to  do  ;  Mr.  Duncan  proposed  to  pay  the  hire  of  the  pilot 
and  let  Mr.  Martin  furnish  his  own  pilot ;  Mr.  Martin  went 
out,  and  was  gone  I  suppose  half  an  hour,  and  came  back 
with  a  man  and  introduced  him  as  Captain  Cutler;  Mr. 
Duncan  asked  one  of  them  if  he  was  a  good  pilot  on  the  coast j 
Mr.  Martin  said  he  was  satisfied  with  him. 

The  following  statement  of  facts  in  regard  to  the  voyage 
and  the  loss  of  the  said  steam-tug  appeared  from  the  evi- 
dence on  the  trial,  and  is  collated  from  the  testimony  of  all 
the  witnesses : 

The  vessel  sailed  f  rom  New  York  harbor  in  the  after- 
noon or  evening  of  Friday,  the  14th  of  November,  1862, 
bound  for  Delaware  Breakwater,  distant  about  one  hundred 
and  twenty  miles.  She  was  manned  by  a  captain  or  master, 
first  officer  or  mate,  engineer,  fireman,  pilot,  and  three 
other  mariners.  The  pilot  was  the  same  one  heretofore 
referred  to  as  the  coast  pilot  engaged  for  the  voyage.  He 
had  been  acting  as  coast  pilot  for  four  years,  and  had  been 
a  sailor  since  his  youth,  a  period  of  about  thirty-four  years, 
during  which  time  he  had  been  mate  of  a  brig  and  a  ship 
and  master  of  a  brig,  and  knew  the  courses  and  route  of  the 
proposed  voyage,  and  the  coast  along  which  the  vessel  would 
pass.  That  night  or  early  next  morning,  there  was  a  fresh 
breeze  blowing  that  raised  considerable  sea,  and  the  master 
thought  the  weather  too  rough  to  run  the  vessel,  or  that  she 
was  not  sufficiently  strong  to  run  in  such  weather,  and  that 
it  would  endanger  her  to  stay  out,  and  he  ordered  the  pilot 
to  make  a  harbor.  The  pilot  thought  the  boat  should  stay 
out,  and  go  on  her  voyage,  and  that  she  could  stay  out  with 
safety ;  that  there  was  no  danger  from  the  wind  or  sea,  and 
she  could  go  on  to  the  Breakwater,  then  distant  about  fifty 
miles,  which  with  the  speed  she  was  then  making  she  would 


NEW  YORK  PRACTICE  REPORTS.         (55 

Martin  agt.  Farnsworth. 

reach  in  eight  or  nine  hours ;  but  agreeably  to  the  master's 
order  or  request,  the  pilot  went  into  Absecom  harbor,  eighty 
miles  from  New  York,  and  reached  anchorage  therein  at 
half-past  ten  o'clock,  Saturday  forenoon,  November  15, 
1S62,  where  they  remained  until  about  two  o'clock  Monday 
afternoon,  November  17,  when  they^continued  the  voyage. 
When  night  came  they  were  in  sight  of  Cape  May  light, 
west-south-west  from  the  vessel.  The  weather  had  thick- 
ened and  rain  had  commenced.  The  pilot  was  at  the  helm, 
The  captain,  mate,  and  engineer  had  gone  below  to  supper, 
leaving  the  pilot,  the  only  person  on  deck,  there  being  no 
lookout.  The  pilot  saw  on  the  starboard  bow  of  his  vessel 
a  single  light.  He  took  his  glass  and  examined  her.  She 
was  under  sail  and  showed  but  one  light  and  did  not  whistle, 
and  the  pilot  concluded  that  she  was  a  sailing  vessel,  as  he  had 
the  right  to,  for  vessels  under  steam  should  show  more  than 
one  light,  and  are  bound  to  whistle  when  approaching.  He 
accordingly  put  the  helm  of  the  May  Queen  'to  starboard  to 
turn  her  away  fron  the  approaching  vessel.  She,  how- 
ever, proved  to  be  the  United  States  steam  gunboat  Wam- 
sutta,  which,  seeing  the  May  Queen  ahead,  put  her  own 
helm  to  port.  A  collision  occurred  between  the  two  vessels, 
by  which  the  May  Queen  was  lost. 

The  captain  and  mate  of  the  Wamsutta,  testified  that  the 
lights  of  the  tug  were  seen  by  them  at  the  distance  of  an 
eighth  of  a  mile,  and  supposing  the  tug  was  heading  towards 
them  they  kept  off  to  the  eastward,  and  the  tug  seemed  to 
do  so  likewise.  There  was  no  sounding  of  the  steam-whistle 
by  the  Wamsutta. 

The  collision  seems  to  have  occurred  from  the  mistake 
of  the  pilot  of  the  steam-tug,  mistaking  the  Wamsutta  for 
a  sailing  vessel  coming  in  an  opposite  direction ;  and  being 
off  his  starboard  bow,  he  kept  the  tug  to  the  eastward  to 
avoid  crossing  the  bow  of  the  supposed  sailing  vessel.  The 
people  on  the  Wamsutta,  knowing  the  tug  to  be  a  steamer, 
kept  off  to  the  eastward,  but  sounding  no  whistle. 
VOL.  XLI.  5 
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The  court  (after  objection  by  defendant)  allowed  plaintiff 
to  prove  by  witnesses  a  custom  or  usage  in  respect  to  the 
relation  between  a  coast  pilot  and  the  master  of  a  vessel  on 
board  of  a  vessel  at  sea,  their  respective  authority  in  com- 
mand over  each  other,  and  upon  which  rested  the  absolute 
charge  and  control  of^the  vessel.  To  this  ruling  defendant 
excepted,  the  witnesses  introduced  by  the  plain  tiff' testify  ing 
substantially  that  a  coast  pilot  took  absolute  charge  and  had 
absolute  control  of  a  vessel,  her  watch  and  crew,  and  the 
discipline  of  the  same,  her  lights,  and  her  officers  including 
the  master,  and  that  the  latter  was  subordinate  to  the 
pilot,  who  was  supreme  in  command,  and  that  the  latter 
was  not  bound  to  obey  any  order  or  command  of  the 
master.  This  testimoney  was  contested  by  other  witnesses. 
The  testimony  of  the  latter  tended  to  establish  that  the 
only  duties  of  a  coast  pilot  on  board  a  vessel  was  to  direct 
as  to  the  course  of  navigation  of  the  vessel  along  the  coast, 
and  to  take  the  vessel  in  and  out  of  ports  and  harbors  as 
directed  by  the  master,  who  was  supreme  in  command  and 
had  absolute  charge  and  control  of  the  vessel  and  crew,  in- 
cluding the  pilot  and  upon  whom  (the  master)  devolved  all 
the  responsibility  of  the  care  and  government  of  the  vessel, 
and  the  control  and  discipline  of  his  officers  and  mariners, 
on  board  of  the  same. 

There  was  testimony  uncontradicted  in  regard  to  the 
incompetency  and  inexperience  of  Martin,  the  master  of  the 
tug,  as  a  master  of  a  vessel  at  sea,  and  also  that  there  was 
no  regular  watch  kept  on  board  or  on  deck,  and  that  there 
was  no  lookout  on  deck  at  the  time  of  the  accident  or  for 
some  time  previous. 

At  the  close  of  the  testimony  in  the  case,  the  defendant 
moved  to  dismiss  the  complaint  on  the  following  grounds : 

First.  The  pilot  was  plaintiff's  agent.  There  is  no  law 
requiring  plaintiff  to  take  a  pilot  on  board.  He  selected 
the  pilot.  The  pilot  was  doing  his  work.  Metcalf  &  Dun- 
can had  no  power  to  employ  and  put  a  pilot  on  board  the 
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«hip,  or  in  any  manner  to  bind  the  defendant  for  the  safe 
navigation  of  the  ship. 

Second.  The  negligence  of  the  master  and  crew  contrib- 
uted to  the  injury.  Neither  the  captain  nor  mate  had  been 
on  watch  within  twenty-five  minutes  previous  to  the 
-accident. 

There  is  no  proof  that  there  was  a  proper  lookout  posted, 
and  that  he  was  attending  to  his  duty  at  the  time  of  and 
just  previous  to  the  collision,  and  the  person  who  should 
have  been  on  the  lookout  was  in  court,  and  was  not  called 
by  the  plaintiff.  There  is  no  evidence  that  the  collision 
was  the  result  of  the  negligence  of  the  pilot.  That  the  evi- 
dence shows  that  the  plaintiff  found  the  pilot,  brought  him 
to  Metcalf  &  Duncan,  and  expressed  his  satisfaction  as  to 
.his  competency  as  a  pilot,  and  therefore  he  was  not  the 
agent  of  the  defendant.  Also,  that  the  evidence  shows  that 
^Cutler,  the  pilot,  was  employed  by  both  parties  to  do  an 
act  in  which  they  were  mutually  interested.  He  was,  there- 
fore, the  agent  of  both  parties,  and  being  the  agent  of  both 
parties,  neither  can  recover  against  the  other  for  any  act  of 
.his  or  any  negligence. 

This  motion  was  denied  and  defendant  excepted. 

The  plaintiff  claimed  to  recover,  in  this  action,  the  value 
•of  the  lost  steam-tug  from  the  defendant,  assuming  that, 
under  the  contract,  the  defendant  became  liable  for  the  safe 
navigation  and  management  of  the  tug  under  said  pilot,  and 
that  the  same  was  lost  through  the  carelessness,  unskilful- 
ness  and  negligence  of  said  pilot  upon  said  voyage. 

Defendant  denies  his  liability,  and  claiming  the  loss  to 
have  occurred  through  the  fault  of  the  plaintiff  and  his  agents 
and  servants,  demands  judgment  for  the  value  of  the  prop- 
erty on  board  belonging  to  defendant,  which  was  also  lost. 

The  jury  found  a  verdict  for  the  sum  of  $5,602  50  in 
favor  of  plaintiff,  upon  which  judgment  was  entered,  and 
from  which  judgment  the  defendant  appeals. 
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BENEDICT,  BURR  &  BENEDICT,  for  appellants. 
MARTIN  &  SMITH,  for  respondents. 

SPENCER,  J. — There  was  much  testimony  of  a  conflicting- 
character  before  the  court  and  jury  on  the  trial  of  this- 
action  ;  but  in  the  view  I  take  of  the  case,  and  the  princi- 
ples upon  which  it  should  have  been  decided,  much  of  this 
testimony  was  irrelevant,  and  immaterial  to  the  issues. 
With  due  respect  for  the  learned  judge  and  counsel  before 
and  by  whom  this  case  was  tried,  I  think  that  the  principles 
and  precedents  that  should  govern  maritime  contracts,  like 
a  charter  of  a  vessel,  or  the  relations  existing  between  and 
which  control  the  action,  service  and  liability  of  a  master 
and  mariners  upon  a  vessel  at  sea,  were  overlooked. 

The  questions  considered  by  the  court  below  appear  to 
have  been  as  follows : 

First.  Did  the  telegram  authorize  Messrs.  Metcalf  &  Dun- 
can to  charter  this  tug  for  the  servicp,  and  to  contract  to 
furnish  a  pilot  for  her  navigation  on  the  proposed  voyage  f 

Second.  And  if  the  authority  was  sufficient,  and  the  agree- 
ment was  to  furnish  a,  pilot  (instead  of  paying  for  the  service 
of  a  pilot,  as  contended  by  defendant),  did  the  contract  have 
the  effect  of  placing  the  tug  in  the  possession  and  under  the 
control  and  management  of  the  defendant  to  that  degree, 
that  ha  became  liable  for  the  care  and  management  and  the 
safe  navigation  of  the  vessel  in  her  contemplated  voyage, 
and  for  any  negligence,  lack  of  skill,  or  diligence  on  the  part 
of  the  pilot  so  furnished,  or  on  the  part  of  the  master  and 
crew  of  the  vessel  during  said  voyage  I 

Third.  Was  the  vessel  lost  by  or  through  the  want  of 
skill  or  the  negligence  of  the  pilot  in  the  performance  of  his 
duties  as  such,  or  of  the  master  and  crew,  while  acting  under 
his  management  and  control  during  the  voyage? 

Fourth.  These  questions  being  decided  in  the  affirmative, 
what  was  the  amount  of  plaintiff's  damages  in  the  premises  ? 

I  think  the  telegram  was  sufficient  to  authorize  Metcalf 


NEW  YORK  PRACTICE  REPORTS.         (39 

Martiu  agt.  Farnsworth. 

•&  Duncan  to  do  in  the  premises  all  that  plaintiff  claims  they 
did  do,  and  that  their  action  bound  the  defendant.  I  think 
the  words  u  send  me  small  tug-boat ';  were  most  full  and 
comprehensive,  as  authority  to  provide  the  same  in  any 
manner  and  upon  the  best  terms  possible,  and  their  contracts 
an  the  premises  (whatever  the  same  were)  for  tug-boat, 
steam-pump,  engineer  and  diver  for  this  service  were  bind- 
ing upon  their  principal. 

I  think  the-  weight  of  evidence,  however  preponderates 
in  favor  of  the  version  of  the  contract  as  claimed  by  the 
defendant.  The  plaintiff  is  the  only  witness  whose  testi- 
mony tends  to  establish  that  the  contract  was  to  furnish  a 
pilot,  and  his  great  interest  in  the  result  of  the  action  raises 
a  presumption  against  the  absolute  accuracy  of  his  memory 
in  regard  to  the  specific  words  that  were  said  or  were  used 
by  Metcalf  &  Duncan  in  making  the  contract,  especially 
when  contradicted  by  the  positive  testimony  of  Mr.  Dun- 
can, who  made  the  contract,  and  the  witness  George  Greg- 
ory, who  was  present  at  the  time  the  contract  was  made ; 
and  the  testimony  of  these  two  is  supported  by  that  of  the 
pilot,  Cutler,  in  regard  to  what  took  place  and  was  said 
when  he  (Cutler)  was  introduced  to  Duncan. 

I  think  the  court  should  have  concluded  from  this  testi- 
mony that  plaintiff  was  mistaken  or  forgetful  of  the  specific 
terms  of  the  contract  about  the  pilot,  and  that  in  truth  and 
fact  Duncan,  acting  as  the  agent  of  defendant,  only  agreed 
to  pay  the  expense  or  hire  of  the  pilot  for  the  voyage,  and  upon 
such  a  conclusion  the  court  should  have  dismissed  the  com- 
plaint upon  motion,  and  the  refusal  so  to  do,  was  error.  I 
think,  also,  that  upon  the  charge  and  submission  of  the  case  to 
the  jury,  the  jury  should  have  found  a  verdict  for  the  defend- 
ant. In  finding  for  the  plaintiff  the  jury  not  only  disregarded 
the  charge  of  the  court,  but  also  found  a  verdict  wholly  unsup- 
ported by  the  evidence  that  was  material  in  the  case,  and 
therefore,  the  judgment  should  be  reversed.  But  assuming 
that  the  court  and  jury  were  correct  in  their  conclusion  that 
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defendant  did  contract  with  the  plain  tiff  "to  furnish  a  coast 
pilot  for  the  voyage"  and  thereby  incurred  all  the  liabilities, 
that  would  ensue  from  the  use  of  those  words,  yet  I  hold  as  a 
conclusion  of  law  that  such  a  contract  did   not   make  him 
responsible  for  the  care  and  management  and   safe  naviga- 
tion of  the  vessel  on  the  said  voyage,  but  that  the  said  pilot 
was  received  and  placed  upon  said  vessel,  simply  as  a  pilot 
at  sea,  to  advise  and  direct  the  course  of  the  vessel  to  her 
place  of  destination,  subject  to  and  under  the  general  author- 
ity, and  command  of  her  master,  who  was  the  superior  offi- 
cer of  such  pilot  during  the  whole  voyage,  and  upon  whom 
(the  master)  devolved  the  responsibility  of  the  general  care, 
and  management  of  such  vessel  during  her  voyage.     I  hold 
that  this  pilot  was  only  a  mariner  or  a  subordinate  officer,, 
whose  duty  was  to  advise  and  direct  the  master  in  regard 
to  the  course  the  vessel  should  take,  or  in  other  words  the- 
navigation  of  the  vessel  from   New  York  to  the  Delaware 
Breakwater.     He  was  an   assistant  for  that  purpose,  sup- 
posed to  know  the  coast  near  to  which  their  course  of  navi- 
gation lay,  and  to  know  the  ports  and   harbors  into  which, 
the  vessel  could  be  taken  in  case  of  storm  or  peril  of  any 
kind,  and  to  know  and  be  able  to  advise  and  direct  the  best 
courses  upon  which  to  sail  in  order  to  accomplish  the  voy- 
age in  the  most  safe  and  expeditious  manner.     Yet  he  (the, 
pilot)  could    give  no    order    or    direction    that    could    be 
enforced,   except  such  as  was  approved  and  executed  by 
and  through  the  superior  and    supreme  authority  of  the 
master.     The    extreme  limit  of   the  responsibility  of  the 
defendant  under  this  contract  was,  that  he  should  furnish, 
a  man    that  was  a  good  coast    pilot,  one  who    possessed 
knowledge   and    experience    in    regard    to    the  coast,  the 
locality  of  the  point  to  be    reached,  and  the  approaches- 
thereto,  to  that  degree  that  he  was  competent  to  advise 
the  master,  and,  under    his  authority,  direct    the    course 
or  navigation  of  such  vessel  upon  such  voyage  along  th& 
coast,  and  thus  enable  the  master  to    safely   navigate   hi* 
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vessel  and  make  a  voyage  along,  and  to  a  point  upon,  a 
coast  with  which  he  arid  his  other  officers  and  mariners 
were  unacquainted  ? 

There  are  generally  headlands,  islands,  shoals,  currents, 
inlets,  beacons,  or  harbors  (as  in  this  case,)  to  be  sought  or 
avoided,  in  such  a  voyage,  and  which  are  among  the  in- 
cidents of  coast  navigation,  and  a  full  knowledge  of  these 
the  coast  pilot  is  presumed  to  possess.  He  is  a  pathfinder 
for  the  vessel  upon  such  a  voyage.  He  points  out  and 
directs  the  best  route  and  course  to  accomplish  the  voy- 
age expeditiously  and  safely  along  the  coast  to  the  destined 
port. 

There  is  no  question  in  this  case  as  to  the  competency 
of  Cutler  in  these  respects.  In  fact,  the  evidence  fully 
establishes  that  he  was  a  coast  pilot  of  experience  and 
ability,  and  I  think  the  defendant  furnished  a  coast  pilot 
fully  competent  in  all  respects,  when  he  furnished  Cutler 
as  one. 

There  is  no  evidence  of  any  lack  of  skill,  nor  negligence 
in  the  performance  of  his  duties  as  a  coast  pilot  on  the  part 
of  Cutler,  as  I  view  this  case.  If  there  was  negligence, 
lack  of  fskill  or  judgment  on  his  part,  of  any  kind,  it  was 
in  the  performance  of  other  duties  than  those  of  coast  pilot, 
namely,  in  those  of  steersman,  lookout,  or  mariner,  which 
he  was  at  the  time  (by  the  consent  and  direction  of  the 
master)  performing  on  said  boat. 

I  also  hold  that  the  court  below  erred  in  its  ruling  when 
it  admitted  testimony,  objected  to  by  defendant,  of  a  usage 
or  custom  in  regard  to  coast  pilots  having  absolute  and 
supreme  control  and  management  of  a  vessel  on  a  voyage 
like  this  as  the  superior  of  the  master  of  said  vessel. 

Such  control  and  management  and  the  government  and 
discipline  of  a  vessel  like  this  engaged  on  such  a  voyage, 
should  be  determined  as  a  question  of  law,  and  cannot 
be  considered  as  a  question  of  fact  based  upon  custom  or 
usage.  This  power  and  authority  is  clearly  and  unques- 
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tionably  conferred  upon  and  intrusted  to  the  master  of  the 
vessel  by  the  common,  civil,  and  maritime  law,  and  he  (the 
master)  must  be  held  responsible  for  its  use,  non-use,  or 
abuse,  and  he  cannot  evade  that  responsibility  nor  shift  the 
same  from  himself  upon  other  persons  by  virtue  of  any 
custom  or  usage  to  the  contrary. 

Abbott  on  Shipping,  at  page  231,  defines  this  law:  "By  the 
common  law  the  master  has  authority  over  all  the  mariners 
on  board  theship  in  all  lawful  matters  relating  to  the  naviga- 
tion of  the  ship.  Such  authority  is  absolutely  necessary 
for  the  safety  of  the  ship  and  the  lives  of  all  persons  on 
board." 

The  late  Judge  BETTS,  who  was  distinguished  for  his 
learning  and  ability  as  a  judge  of  maritime  law,  has  expressed 
himself  in  many  cases  to  the  same  effect.  In  one  he  uses 
these  words :  •''  The  master  of  a  vessel  has  complete  authority 
in  everything  relating  to  the  management  and  conduct  of 
his  vessel." 

See  also  opinion  of  Judge  WARE,  (Sutler  agt.  McLellan, 
et  al.,  Ware's  Rep.,  222)  :  u  The  captain  has  all  the  authority 
of  command  on  board  the  vessel,  and  the  inferior  officers,  as 
well  as  the  common  seamen,  are  bound  to  obey  his  orders." 

The  admiralty  decisions  favor  only  a  single  division  of 
persons  in  charge  of  a  ship,  viz.,  that  of  "master  and 
mariners"  or  "  master  and  crew."  <«  In  cases  of  a  lien  upon 
a  ship  for  wages  under  admiralty  law,  the  pilot  as  also  all 
other  officers  under  the  rank  of  master  are  deemed  and 
classed  as  mariners,  and  hold  their  lien  as  such,  which  is 
prohibited  to  the  master.  He  has  no  lien  because  he  is  the 
master,  the  agent  and  representative  of  the  owners,  in  the 
performance  of  all  his  duties  as  master.  In  salvage  and 
prize  cases,  the  pilot  has  been  classed  and  considerd  as  a 
mariner.  In  one  of  the  oldest  treaties  upon  maritime  law, 
a  copy  of  which  is  to  be  found  in  the  appendix  to  2d  vol., 
Peter's  Admiralty  Decisions,  the  power  and  responsibility 
of  a  master  of  a  vessel  are  thus  defined  : 
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A  master  of  a  ship  is  one  who  for  his  knowledge  in 
navigation  and  for  his  fidelity  and  discretion  hath  the  gov- 
ernment of  the  ship  committed  to  his  care  and  management." 

"  The  law  looks  upon  him  as  the  officer  who  must  render 
and  give  an  account  for  the  whole  charge,  when  once  com- 
mitted to  his  care  and  custody,  and  if  misfortunes  happen 
through  negligence,  wilfullness,  or  ignorance,  of  himself  or 
his  mariners,  he  must  be  responsible.1' 

"  The  master  hath  the  supreme  rule  on  shipboard." 

The  duties  of  mariners  are  comprised  in  the  words  "Obe- 
dience to  the  lawful  commands  of  the  master." 

*'  The  mariners  are  under  his  correction  and  government, 
.find  know  no  other  superior  on  shipboard  but  himself" 

The  "  Laws  of  Oberon,"  the  l"Laws  of  Wisbuy,"  the  "Laws 
of  the  Hanse  Towns"  the  "Marine  Ordinances  of  France,  or 
af  Louis  XIV.j"  comprise  the  earliest  sea  laws  codified,  and 
are  the  basis  of  the  present  maritime  law  of  this  country, 
as  also  of  all  other  nations. 

They  recognize  the  office  of  pilot  on  board  of  a  vessel  for 
the  voyage,  and  distinguish  between  his  duties  and  those  of 
a  harbor  or  river  pilot. 

"The  local  pilots  were  called  *locmen,'and  were  mar- 
iners hired  at  every  river  or  harbor  to  assist  the  pilot  of  the 
vessel  in  guiding  the  course  of  the  vessel  into  harbor,  or 
through  a  river  or  channel,  so  as  to  avoid  shoals,  rocks,  &c., 
<&c.  If  a  vessel  was  lost  by  the  false  direction  or  ignorance 
of  the  local  pilot,  he  was  liable  to  lose  his  head  at  the  hands 
of  the  master,  or  any  of  the  mariners,  who  were  authorized 
to  cut  it  off,  as  a  penalty  for  his  false  pretences  of  knowl- 
edge or  skill"  (Laws  of  Oberon,  Arts.  13  &  14,  and  note  of 
Cleirac  to  Arts.  I  &  14). 

"  The  master  shall  chuse  the  ship's  company  and  hire  the 
jvilots,  mates  and  mariners." 

'*  We  enjoin  all  musters  making  long  voyages,  to  assemble 
every  day  at  noon,  or  oftener  if  necessary,  the  mates  and 
pilots  and  other  expert  persons,  and  to  confer  with  them 
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about  the  courses  made  and  to  be  made'7  (Ordinances  of 
France). 

"  The  master  must  understand  the  art  of  piloting  and 
navigation,  that  he  may  know  how  tu  control  the  pilot,  and 
mind  how  he  steers  the  ship." 

"In  a  merchantman  the  first  officer  is  the  master,  the 
second  the  pilot  (who  enjoyed  that  place  because  in  honor 
of  the  sciences  he  profest  and  practysed),  the  third  the  mate," 
&c.  (Note  to  Art.  1,  Laws  of  Oberon). 

By  the  Laws  of  Wisbuy,  the  master  was  obliged  to  hire  a 
local  pilot  of  a  harbor,  or  river,  or  channel,  when  requested 
so  to  do  by  his  own  pilot  and  his  mariners. 

The  first  article  of  these  last-named  laws  classifies  the 
mate  and  pilot  as  mariners. 

The  second  article  provides  that  every  pilot  who  does 
not  understand  his  business  shall  repay  the  master  the 
wages  advanced  to  him,  and  half  as  much  more  as  he  had 
promised  him. 

The  fifty-ninth  article  provides,  that  when  a  ship  is  in  or 
before  a  harbor  or  river  with  which  her  pilot  (the  ship's- 
pilot)  is  not  well  acquainted,  the  master  ought  to  hire  one 
at  the  place  to  carry  his  ship  in. 

The  distinction  between  a  harbor,  river,  or  channel  pilot 
and  a  pilot  on  board  ship  during  the  whole  voyage  is  recog- 
nized and  defined  in  Abbott  on  Shipping,  p.  266,  §  195,  and 
several  decisions  are  there  quoted  in  the  notes,  to  the  effect 
that  the  latter  kind  are  properly  mariners.  I  do  not  con- 
sider nor  discuss  this  case  as  one  affected  by  or  connected 
with  the  rules  that  govern  the  management  of  a  vessel 
when  under  the  direction  or  subject  to  the  duties  of  a 
licensed  harbor  or  river  pilot,  on  pilot  grounds.  This  is  not 
such  a  case.  It  is  that  of  a  pilot  for  a  voyage,  and  gov- 
erned by  the  general  rules  of  law  applicable  to  the  relations 
of  master  and  pilot  at  sea  or  on  a  voyage,  which,  I  hold> 
cannot  be  determined  by  usuage  or  custom. 

The  master  of  the  tug,  in  this  instance,  did  not  provide  a 
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proper  watch,  nor  a  lookout,  on  board  of  his  vessel.  He 
placed  the  pilot  in  charge  of  the  wheel,  and  he  and  the 
mate  descended  to  the  kitchen  for  their  supper.  He  left  no- 
one  upon  the  deck  except  the  pilot,  and  he  at  the  wheel. 
The  pilot,  acting  as  wheelsman,  without  captain,  mate, 
watch,  or  lookout,  or  any  one  within  his  call  to  aid  him,  or 
advise  with  him  in  any  emergency,  was  left  exclusively  to 
his  own  observation  and  judgment  and  action,  in  relation  to 
any  approaching  vessel.  He  saw  one  that  he  concluded 
was  a  sailing  vessel,  headed  towards  the  northwest,  or  to 
his  starboard,  He  kept  on  his  course  instead  of  steering  to 
the  starboard,  or  crossing  the  bow  of  what  he  deemed  a 
sailing  vessel.  This  was  right,  according  to  his  sight  and 
judgment,  in  relation  to  the  approaching  vessel  at  the  time. 
His  observation,  judgment,  and  action  were  in  fault,  for  the 
supposed  sailing  vessel  proved  to  be  a  steamer,  and  he  dis- 
covered his  mistake  too  late  to  avoid  the  direful  results  of  a 
collision.  I  hold  that  in  such  a  case,  neither  he  nor  his 
employers  should  be  held  liable  for  this  error  of  judgment^ 
which  depended  upon  his  observation,  and  was  not  the  re- 
sult of  carelessness,  nor  want  of  skill  as  a  coast  pilot. 

First.  As  wheelsman,  or  helmsman,  in  full  and  sole  charge 
of  the  deck,  he  exercised  his  best  judgment  and  skill  and 
the  greatest  care  and  diligence,  and  was  not  guilty  of  any 
negligence  of  his  duty  as  such,  and  he  is  not  liable  for  the 
mistake  in  his  observations. 

Second.  As  wheelsman  or  helmsman  he  was  the  servant 
and  agent  of  the  plaintiff,  and  not  of  the  defendant.  He 
was  not  performing  the  duties  of  a  coast  pilot  at  the  time. 

Third.  As  coast  pilot  he  was  under  and  subject  to  the 
commands  of  the  master  of  the  tug,  and  was  substantially 
the  servant  and  agent  of  the  plaintiff,  and  neither  he  nor 
his  employer  was  liable  to  the  plaintiff  for  any  accident  or 
damages,  except  those  which  could  be  directly  traced  to 
his  ignorance  of  the  coast,  or  lack  of  knowledge  and  skill  as 
a  coast  pilot,  and  neither  he  nor  his  employers  were  liable 
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or  responsible  for  the  proper  management  of  the  vessel,  for 
proper  helmsman,  lights,  lookouts,  watch,  its  speed,  or  any 
other  matter  pertaining  to  its  government  and  discipline  on 
the  voyage. 

The  master  was  responsible  for  all  these  things,  and  if, 
through  any  fault  and  negligence  of  his  in  the  premises, 
loss  occurred,  the  plaintiff'  must  bear  the  same. 

Such  a  claim  as  this  on  the  part  of  plaintiff  cannot  be 
sustained. 

I  hold  that  the  master  and  his  officers  and  mariners,  in- 
cluding this  coast  pilot,  were  the  agents  and  servants  of  the 
plaintiff.  The  master  was  the  superior  officer  over  the 
pilot;  he  was  supreme  in  command  upon  that  vessel.  He 
was  under  no  other  obligation  to  heed  the  advice  or  direc- 
tion of  the  pilot,  nor  to  enforce  the  same,  beyond  the  obli- 
gation that  arose  from  his  conviction  of  mind  and  judgment 
that  the  advice  was  good,  and  that  the  direction  was  en- 
titled to  consideration  and  enforcement. 

And  it  seems  the  parties  understood  their  respective  rela- 
tions and  acted  thereupon,  for  the  evidence  tells  us  that  the 
master  consulted  with  the  pilot  about  entering  a  harbor  on 
the  way  down,  and  ascertained  that  Absecom  harbor  could 
•be  most  conveniently  reached.  The  pilot  thought  and  ad- 
vised that  it  was  unnecessary  to  make  a  harbor;  that  it  was 
proper  and  safe  for  the  vessel  to  continue  on  its  direct  course 
-at  sea  towards  the  Delaware  Breakwater. 

The  master  differed  in  opinion  and  judgment  with  the 
pilot,  and  commanded  him  to  make  Absecom  harbor,  and 
the  pilot  very  properly  obeyed  the  command  or  request  of 
his  superior  officer. 

The  coast  pilot  was  overruled  by  the  master,  and  sub- 
mitted. The  master  was  responsible  for  this  deviation  from 
their  course  and  delay  in  their  voyage;  and  if,  upon  the 
resumption  of  the  voyage,  there  was  a  lack  of  proper  lights, 
lookouts,  watches,  or  any  other  matters  necessary  for  the 
proper  and  careful  management  and  sailing  of  the  vessel  on 
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her  voyage,  or  an  absence  of  necessary  precautions  against 
peril  at  sea,  the  exercise  of  which  might  have  avoided  this 
calamity,  he  is  equally  responsible,  and  he  and  his  employ- 
ers should  not  be  relieved  therefrom,  and  the  consequences 
of  a  collision  fall  upon  a  coast  pilot  on  board,  who  was  his 
inferior  officer,  and  engaged  at  the  time  in  the  performance 
of  other  duties  than  those  of  coast  pilot,  to  which  he  had 
had  been  assigned,  or  permitted  to  perform,  by  the  master. 
The  judgment'should  be  reversed,  and  a  new  trial  ordered,. 
with  costs  to  abide  the  event. 

Judge  MONELL,  in  his  opinion,  concurs  in  the  conclusion 
without  discussing  the  relations  of  master  and  pilot. 
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SUPREME  COURT. 

THE  CITY  OF  ROCHESTER,  respondent,  agt.  AMON  BRONSON 
and  others,   appellants.  • 

.A  receiver  when  appointed  of  the  property  of  a  corporation,  displaces  the  directors 
or  other  body  that  by  its  charter  are  authorized  to  manage  its  affairs,  and  under 
the  direction  of  the  court  by  whom  he  is  appointed,  has  the  sole  control  of  its 
property  and  effects ;  and  when  authorized  so  to  do,  the  exclusive  power  to  use 
its  franchises. 

Such  an  appointment  ought  not  to  be  made,  unless  in  a  case  of  necessity  to  protect 
the  stockholders  or  creditors  from  loss,  or  to  prevent  an  abuse  of  the  corporate 
franchises. 

'The  stockholders  are  entitled  to  have  the  selection  of  the  agents  who  are  to  manage 
the  affairs  of  the  corporation,  and  this  power  ought  not  to  be  taken  from  them 
unless  it  is  necessary  for  their  own  protection,  or  that  of  creditors,  or  the  state. 

'The  act  of  1870,  (cfi.,  151,)  assumes  to  enumerate  the  cases  in  which  receivers  of  cor- 
porations may  be  appointed,  and  to  prescribe  the  length  of  notice  which  must  be 
given  of  the  application  for  such  appointment ;  and  in  the  most  emphatic  terms 
forbids  the  appointment,  unless  in  the  cases  expressly  enumerated  by  it. 

A  construction  which  would  tolerate  a  receivership  at  the  discretion  of  the  court, 
lire-aunt;  it  is  proposed  to  extend  it  to  but  a  part  of  the  corporate  property,  would 
annul  the  statute,  and  increase  instead  of  lessen  the  abuses  which  the  act  of  1870, 
was  intended  to  remedy  or  prevent. 

'The  plaintiff'  owns  a  majority  of  the  stock  of  the  Rochester  and  Genesee  Valley 
Railroad,  and  under  the  act  of  1851,  was  entitled  to  appoint  four  of  the  13 
directors  of  that  corporation.  In  1867,  the  act  of  1851,  was  amended  so  as  to 
empower  the  plaintiff  to  choose  seven  instead  of  four  of  the  said  directors.  A 
part  of  the  stockholders  insisting  that  the  act  of  1867,  was  in  violation  of  the  con- 
stitution, treated  it  as  of  no  force  and  proceeded  to  elect  directors  under  the  act 
of  1857.  The  other  stockholders  elected  a  board  of  directors  under  the  act  of 
1867  ;  and  the  plaintiff  proceeded  under  the  latter  act  to  appoint  seveu  of  the  13 
directors. 

Both  boards  claiming  to  act,  each  as  the  legally  constituted  board,  suits  were  in- 
stituted to  determine  the  right  of  the  board  elected  under  the  act  of  1851,  to  act 
for  the  company.  And  it  was  held  by  the  general  term  in  the  7th  district,  that 
the  act  of  1867  was  constitutional  and  valid,  and  that  the  persons  elected  pursuant 
to  its  provisions  constituted  the  board  of  directors  of  said  railroad  company. 
Since  the  commencement  cf  this  action,  the  judgment  of  the  general  term  has 
been  affirmed  by  the  court  of  appeals  pro  forma,  that  an  appeal  may  be  taken  to 
the  supreme  court  of  the  United  States. 

Liu  1858,  the  Rochester  and  foenesee  Valley  R.  R.  Co.,  leased  its  road  to  the  Buffalo 
N.  Y.  and  Erie  R.  R.  Co.,  for  ten  years  with  the  privilege  to  the  lessee  to  extend 
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ihf-  term  ten  years  longer — the  rent  for  the  use  of  the  road  was  48  per  cent,  of 
the  gross  earnings  of  the  company,  payable  on  or  before  the  25th  day  of  each 
month  succeediiig  the  month  in  which  the  earnings  accrued.  The  lessee,  in  1863, 
assigned  this  lease  to  the  Erie  R.  R.  Co.,  who  assumed  to  fulfill  the  conditions  of 
the  lease  on  the  part  of  the  lessee. 

'This  action  is  brought  to  recover  a  balance  of  rent  claimed  to  be  due  to  the  plain* 
tiff  under  the  aforesaid  lease,  and  for  the  appointment  of  a  receiver  of  the  property 
and  effects  of  the  Rochester  and  Genesee  Valley  Railroad  Company,  alleging  the 
insolvency  of  the  Erie  Railroad  Company,  the  present  lessee  of  said  former  road, 
&.C.: 

Hdd,  that  the  insolvency  of  the  Erie  Company,  to  say  the  least,  is  as  positively 
denied  by  the  president  of  the  company  as  it  is  affirmed  in  the  complaint,  and  so 
far,  therefore,  as  insolvency  formed  a  ground  for  the  receiver's  apppointmeni  it 
was  removed  : 

JSeld  also,  that  so  far  as  the  resistance  of  the  Erie  Company  to  the  action 
brought  to  recover  the  rent  is  concerned,  or  the  resistance  by  the  directors  who 
have  been  held  not  to  be  duly  elected  by  the  decisions  of  the  courts  against  them, 
they  furnish  no  ground  forthe  appointment  of  a  receiver.  It  is  the  rightof  every 
party  to  a  litigation  to  appeal  from  adjudications  against  him. 

Defenses  are  embarrassing  to  a  plaintiff  who  is  endeavoring  to  enforce  an  honest 
claim,  but  the  right  to  put  them  in  must  be  defended  notwithstanding  they  may  be 
put  in  occasionally,  in  bad  faith.  There  are  other  and  less  mischievous  remedies 
for  euch  abuses  than  the  appointment  of  receivers. 


Fourth  Judicial  Department,  General  Term,  March,  1871. 
Before  MULLIN,  P.  J. ;  JOHNSON  and  TALCOTT,  JJ. 
APPEAL    by  defendants  from  an  order  appointing  a  re- 
ceiver, &c. 

By  the  court,  MULLIN,  P.  J. — The  plaintiff  is  the  owner  of 
a  majority  of  the  stock  of  the  Rochester  and  Genesee  Valley 
Railroad  Company,  and  by  an  act  of  the  legislature  passed 
in  1851,  was  entitled  to  appoint  four  of  the  thirteen  directors, 
authorized  by  the  charter  of  the  company  to  manage  the 
.affairs  of  the  corporation. 

In  1S67,  the  last  mentioned  act  was  amended  so  as  to 
•empower  the  plaintiff  to  choose  seven  instead  of  four  of  the 
directors. 

A  part  of  the  stockholders  insisting  that  the  act  of  1867, 
was  in  violation  of  the  constitution,  treated  it  as  of  no  force 
and  proceeded  to  elect  directors  under  the  act  of  1851,  and 
the  stockholders,  who  deemed  the  act  of  1867  as  valid, 
elected  a  board  pursuant  to  that  act,  the  city  designating 
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seven  of  the  thirteen  directors.  Two  boards  of  directors 
were  thus  brought  into  being,  each  claiming  to  be  the 
legally  elected  board  of  directors,  and  as  such  authorized  to- 
manage  and  control  its  affairs. 

Suits  were  instituted  to  determine  the  right  of  the  board 
elected  under  act  of  3851,  to  act  for  the  company,  and  it 
was  held  by  the  general  term  in  this  district,  that  the  act 
of  1867,  was  constitutional,  and  that  the  persons  elected 
pursuant  to  its  provisions  constituted  the  board  of  directors- 
of  said  railroad  company.  The  judgment  of  the  general 
term  has,  since  the  commencement  of  this  action,  been 
affirmed  by  the  court  of  appeals  pro  forma,  that  an  appeal 
may  be  taken  to  the  supreme  court  of  the  United  States. 

In  1858  the  Rochester  and  Genesee  Valley  Railroad  Com- 
pany leased  its  road  property  and  franchises  to  the  Buffalo, 
New  York  and  Erie  Railroad  Company  for  ten  years,  with 
the  privilege  to  the  lessee  to  extend  the  time  ten  years 
longer.  The  rent  to  be  paid  for  the  use  of  the  road  was  48- 
per  cent,  ot  the  gross  earnings  of  the  company,  payable  on 
or  before  the  25th  day  of  each  month  succeeding  the  month 
in  which  the  earnings  accrued,  and  to  that  end  the  lessee 
was  to  furnish  a  just  and  true  statement  of  such  earnings. 

The  Buffalo,  New  York  and  Erie  Company  in  1863r 
assigned  this  lease  to  the  Erie  Railroad  Company,  who/ 
assumed  to  fulfill  the  conditions  of  the  lease  on  the  part  of 
the  lessee. 

The  Erie  company  paid  the  rent  in  accordance  with  the 
conditions  of  the  lease,  as  claimed  by  the  plaintiff,  down  to 
January  or  February,  1869,  but,  as  claimed  by  the  Erie 
company,  down  to  December,  1869  ;  and  it  is  claimed  by 
the  latter  that  by  reason  of  the  neglect  of  its  auditor  to  keep 
up  the  accounts  of  the  company,  a  formal  statement  of  the 
gross  earnings  of  the  company  could  not  be  furnished,  yet 
the  amount  of  such  monthly  earnings  had  been  estimated, 
and  the  amount  of  such  estimated  earnings  specified  in  the 
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lease  to  be  paid  to  the  lessor,  has   been  paid  down  to  and 
including  April,  1870. 

The  plaintiff  in  addition  to  the  facts  above  stated,  alleges 
that  the  Erie  company  is  insolvent,  and  that  unless  prompt 
measures  be  taken  to  collect  the  rent,  it  will  be  lost,  to  the 
loss  and  injury  of  the  stockholders  of  said  Eochester  and 
Genessee  Valley  Railroad  Company. 

It  is  further  alleged,  that  the  Erie  Railroad  Company 
owns  some  1,500  shares  of  the  capital  stock  of  said  Roches- 
ter and  Genessee  Valley  Railroad  Company,  and  that  the 
directors  elected  under  the  act  of  1851,  named  as  defend- 
ants in  this  action,  were  elected  by  the  votes  of  the  Erie 
company  as  owners  of  said  1,500  shares,  and  that  said 
directors  are  conniving  with  the  Erie  company  to  prevent 
the  collection  of  said  rent. 

It  is  further  alleged,  that  the  Rochester  and  Genessee 
Valley  Railroad  Company  is  owing  for  taxes  assessed  on  the 
property  of  said  company  and  has  no  means  of  payment 
but  the  rent  aforesaid,  and  unless  such  taxes  are  paid  the 
property  of  the  company  will  be  sold,  to  the  great  loss  and 
injury  of  the  stockholders. 

It  is  further  alleged,  that  the  directors,  whose  title  to  the 
office  has  been  established  by  the  adjudications  of  the  courts, 
have  caused  an  action  to  be  commenced  against  the  Erie 
company  to  enforce  the  payment  of  said  rent,  but  the  com- 
pany defends  the  action,  claiming  that  the  directors  bring- 
ing such  actions  are  not  the  legally  elected  directors  of 
said  company,  and  they  do  not  know  to  which  of  the  two 
boards  to  pay. 

It  is  further  alleged,  that  with  the  view  to  delay  and 
embarrass  the  duly  elected  board  in  its  efforts  to  compel 
payment  of  said  rent,  an  appeal  to  the  supreme  court  of  the 
United  States  is  threatened.  And  that  while  the  litigation 
is  going  on,  the  rent  will  be  lost,  unless  a  receiver  of  the 
property  of  the  corporation  is  appointed,  who  can  proceed 
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and    collect  the  rent,  relieved  from  the  embarrassments 
thrown  in  the  way  of  the  directors. 

The  Erie  Company,  through  its  president,  denies  its  in- 
solvency, and  alleges  its  ability  and  willingness  to  pay,  as 
soon  as  its  accounts  are  so  arranged  as  to  enable  it  to  know 
the  amount  which  ought  to  be  paid. 

It  is  shown  by  the  receipts  of  the  collectors  of  taxes, 
that  the  taxes  assessed  against  the  Rochester  and  Genesee 
Valley  Railroad  Company,  for  state  and  county  purposes 
in  1869,  have  been  paid,  and  that  the  city  taxes  and  the 
taxes  in  the  village  of  Avon  for  1869  and  1870,  have  been 
paid  since  the  commencement  of  this  action. 

There  are  other  facts  stated  in  the  papers,  but  I  believe 
the  foregoing  are  ail  that  are  necessary  to  be  stated  in  order 
to  present  the  question  whether  the  plaintiff  is  entitled  to 
have  a  receiver  of  the  property  of  the  corporation  appointed. 
A  receiver  when  appointed  of  the  property  of  a  cor- 
poration, displaces  the  directors  or  other  body,  that  by  its 
charter,  are  authorized  to  manage  its  affairs,  and  under  the 
direction  of  the  court  by  whom  he  is  appointed,  has  the 
sole  control  of  its  property  and  effects,  arid  when  authorized 
so  to  do,  the  executive  power  to  use  its  franchises. 

The  appointment  of  such  a  person,  ought  not  to  be 
made  unless  in  a  case  of  necessity,  to  protect  the  stock- 
holders or  creditors  from  loss,  or  to  prevent  an  abuse  of 
the  corporate  franchises. 

The  stockholders  are  entitled  to  have  the  selection  of 
the  agents  who  are  to  manage  the  affairs  of  the  corpora- 
tioii)  and  this  power  ought  not  be  taken  from  them,  unless 
it  is  necessary  for  their  own  protection,  or  that  of  creditors 
or  the  state. 

The  act  of  1870,  chap.  151,  assumes  to  enumerate  the 
cases  in  which  receivers  of  corporations  may  be  appointed, 
and  to  prescribe  the  length  of  notice  which  must  be  given 
of  the  application  for  such  appointment. 

The  3d  section    provides  that  a    receiver   may   be  ap- 
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pointed  of  the  property  of  a  corporation  only  by  the 
supreme  court  in  a  civil  action  upon  at  least  eight  days 
notice  to  the  proper  officers  of  the  corporation  in  one  of 
five  cases. 

The  4th  is  the  only  one  under  which  such  an  application 
•could  be  made  in  this  case. 

It  is  as  follows :  In  a  civil  action  brought  by  the  attorney 
general,  or  by  the  stockholders,  to  preserve  the  assets  of  [a 
corporation  having  no  officers  empowered  to  hold  the 
same. 

The  5th  includes  the  cases  in  which  receivers  may  be  ap- 
pointed of  the  property  of  corporations  under  the  provisions 
of  title  4,  chap.  8,  part  3,  of  the  Revised  Statutes.  This  case 
cannot  be  brought  within  any  of  its  provisions. 

The  Rochester  and  Genesee  Valley  Railroad  Company 
has  officers  empowered  to  hold  and  preserve  the  assets  of 
the  corporation,  and  hence  a  receiver  cannot  be  appointed 
under  this  statute. 

The  appointment  is,  in  the  most  emphatic  terms,  forbid- 
den, unless  in  the  cases  expressly  enumerated. 

It  is  no  answer  to  this  position  to  say,  that  the  receiver- 
ship cannot  be  extended  in  this  case  to  the  whole  property 
of  the  corporation,  that  it  is  and  must  be  confined  to  the 
rents. 

A  construction  which  would  tolerate  a  receivership  at 
the  discretion  of  the  court,  because  it  is  proposed  to  extend 
it  to  but  a  part  of  the  corporate  property,  would  annul  the 
statute,  and  increase,  instead  of  lessen,  the  abuses  which  the 
^ct  of  1870  was  intended  to  remedy  or  prevent. 

If  I  am  right  in  my  construction  of  the  statute,  the  order 
•appealed  from  must  be  reversed. 

But,  if  I  am  wrong  in  my  construction,  I  am,  neverthe- 
less, of  the  opinion  that  the  receiver  was  improvidently 
appointed. 

The  insolvency  of  the  Erie  company  is,  to  say  the  least, 
as  positively  denied  by  the  president  of  the  company,  as  it 
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is  affirmed  in  the  complaint,  and  so  far,  therefore,  as  insol- 
vency formed  a  ground  for  the  receiver's  appointment  it 
was  removed. 

So  far  as  the  resistance  by  the  Erie  company  to  the 
actions  brought  to  recover  the  rent  is  concerned,  or  the 
resistance  by  the  directors,  who  have  been  held  not  to  b$ 
duly  elected  by  the  decisions  of  the  courts  against  them, 
they  furnish  no  ground  for  the  appointment  of  a  receiver-. 
It  is  the  right  of  every  party  to  a  litigation  to  appeal  from 
adjudications  against  him,  and  if  such  appeals  would  jus- 
tify the  appointment  of  a  receiver  of  their  property,  but 
few  of  the  railroad  coporations  in  the  state  would  long  be 
permitted  to  manage  their  own  affairs. 

Defenses  are  embarrasing  to  a  plaintiff  who  is  endeavor- 
ing to  enforce  an  honest  claim,  but  the  right  to  put  them  in 
must  be  defended  notwithstanding  they  may  be  put  in 
occasionally  in  bad  faith.  There  are  other  and  less  mis- 
chievous remedies  for  such  abuses,  than  the  appointment 
of  receivers. 

If  the  directors  appointed  under  the  act  of  1851,  had 
been  held  to  be  the  legally  elected  board,  and  it  had  been 
charged  that  they  were  colluding  with  the  Erie  Company 
by  whose  votes  they  were  elected  to  prevent  the  collection 
of  the  rent,  a  strong  equitable  ground  for  their  removal 
would  be  furnished.  But  in  this  case,  we  must  treat  them 
as  intruders,  who  have  no  color  of  right  to  interfere  in  the 
affairs  of  the  corporation,  to  permit  the  acts  or  misconduct 
of  such  men,  to  furnish  a  ground  for  depriving  the  cor- 
poration of  the  control  of  its  affairs,  would  be  a  monstrous 
imposition. 

It  is  the  strange  feature  in  this  case,  that  the  legally 
elected  board  of  trustees  is  in  the  attitude  of  asking  that 
the  control  of  the  affairs  of  the  corporation  be  taken  out  of 
their  hands,  and  put  into  those  of  a  receiver,  because  they 
cannot  prevent  a  debtor  of  the  corporation^  from  defending 
actions  brought  to  collect  debts,  or  because  other  persons 
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claiming  to  be  directors  are  colluding  with  the  debtor  to 
to  prevent  the  collection  of  the  debt. 

The  legally  elected  board  must  proceed  in  the  ordinary 
way  to  obtain  possession  of  the  property  belonging  to  the 
corporation.  If  the  laws  now  in  force  are  not  sufficiently 
stringent  to  enable  them  to  accomplish  the  purpose,  the 
legislature  \vill,  doubtless,  provide  others  that  will  be  ade- 
quate to  the  attainment  of  the  end.  But  while  the  statute 
of  1870  is  in  force,  the  end  sought  to  be  attained  in  this 
case  cannot  be  attained  through  the  appointment  of  a  re- 
ceiver. 

It  is,  perhaps,  proper  that  I  should  say  that  it  is  not  my 
intention  to  express  any  opinion  as  to.  the  validity  of  the 
election  of  either  board  of  directors;  with  that  question  I 
have  nothing  to  do,  further  than  to  recognize  and  give  effect 
to  the  decision  of  the  courts,  that  have  declared  the  election 
of  one  of  these  boards  valid.  It  is  the  duty  of  the  court  to 
enforce  that  decision  so  long  as  it  remains  unreversed, 

The  order  appointing  a  receiver  is  reversed,  with  $10 
costs. 
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HERKIMER  COUNTY  COURT. 

ELIZABETH    CHOUSE,  respondent  agt.  JACOB  WALRATH,. 
appellant. 

Justices'  courts  have  had  jurisdiction  of  a  class  of  cases  known  as  trespass  or- 
trover,  for  a  limited  amount  since  the  organization  of  the  government,  and  the- 
mere  form  of  an  action  does  not  affect  their  jurisdiction. 

The  legislature  as  the  law-making  power,  have  the  right  to  increase  the  jurisdic- 
tion of  justices'  courts,  if  they  do  not  violate  the  provisions  of  the  constitution.  < 

Subdivision  ten  of  section  fifty-three  of  the  Code  of  Procedure  is  not  obnoxious  to- 
the  provisions  of  the  constitution,  nor  in  conflict  with  the  second  section  of  article- 
one  of  the  constitution,  with  reference  to  trial  by  jury.  (This  it  adverse  to  the 
case  of  Baxter  agt.  Putney,  37  How.,  140.) 

THIS  is  an  appeal  from  a  judgment  rendered  by  a  justice 
of  the  peace. 

The  action  is  replevin,  or  for  the  delivery  of  personal 
property. 

The  parties  appeared  before  the  justice,  and  after  issue 
was  joined  the  defendant  demanded  that  the  cause  be  tried 
by  a  jury,  to  be  composed  of  twelve  persons. 

The  justice  not  having  the  power  to  empannel  such  a  j  ury,. 
overruled  the  motion,  and  the  cause  was  tried  before  the 
justice  and  judgment  given  for  the  plaintiff,  the  only  ques- 
tion in  the  case  is  as  to  whether  or  not  the  justice  had  juris- 
diction of  the  cause,  and  could  proceed  after  the  request 
had  been  made  for  a  jury  of  twelve  men. 

MORRIS  FIKES,  for  appellant. 

I.  The  justice  should  have  dismissed  the  cause  when  the 
defendant  demanded  a  trial  by  a  jury  of  twelve  men,  for  he- 
was  then  ousted  of  his  jurisdiction,  for  juries  in  justice** 
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courts,  cannot  consist  of  more  than  six  men.     (3  R.  S.}  5th 
ed.,  441.) 

II.  The  act  of  1860,  conferring  jurisdiction  on  justices* 
courts  in  actions  for  claim  and  delivery  of  personal  property 
is  unconstitutional  and  void. 

a.  Prior  to  the  adoption  of  the  constitution  in  1846,  jus- 
tices' courts  had  no  jurisdiction  of  this  class  of  cases. 

b.  Article  one  of  section  two,  provides  u  the  trial  by  jury 
in  all  cases,   in  which  it  has    been  heretofore  used,  shall 
remain  inviolate  forever." 

c.  The  word  jury,  as  used  in  the  constitution,  means  a 
common  law  jury  of    twelve  men.     (13^.    Y.,  427-458; 
18  Barb.,  451.) 

III.  The  general  term  decision  of  Daxter  agt.  Loomis, 
MULLIN,  J.  (not  reported),  and  of  Baxter  agt.  Putney  (37 
How.,  140),  are  authorities  in  point  in  this  case,  and  the  stare 
decisis  rule  should  be  followed  and  the  judgment  reversed. 

GEO.  W.  SMITH,  for  respondent. 

I.  The  justice  acquired  jurisdiction    by  virtue  of  sub- 
division ten  of  section  fifty-three  of  the  Code. 

II.  The  provisions  of  that  section  are  not  in  violation  of 
article  one  of  section  two  of  the  constitution. 

III.  A  statute  increasing  the  civil  jurisdiction  of  justices' 
courts,  is  not  obnoxious  to  the  provisions  of  the  constitu- 
tion by  reason  of  the  circumstances  that  it  tranfers  a  class 
of  cases  from  courts  of  record,  where  juries  are  composed 
of  twelve  men,  to  justices'  courts  where  they  consist  of  six. 
(Dawson  agt.  Horan,  51  Barb.,  459.) 

IV.  The  provisions  of  the  constitution  securing  the  trial 
by  jury,  "in  all  cases  in  which  it  has  heretofore  been  used," 
does  not  prevent  the  legislature  from  authorizing  trials  to  be 
had  otherwise  than  by  a  common  law  jury  of  twelve  men 
in  civil  courts  of  local  jurisdiction.     (People  ex  rel.  Metro- 
politan Board  of  Health  agt.  Lane,  6  Abb.,  106.) 
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AMOS  H.  PRESCOTT,  Co.  J. — The  only  question  that  arises 
in  this  case  is  as  to  the  intent  and  meaning  of  the  2d  section 
of  the  1st  article  of  the  constitution  of  1846,  which  is  in 
these  words:  "The  trial  by  jury  in  all  cases  in  which  it  has 
been  heretofore  used,  shall  remain  inviolate  forever."  This 
provision  was  inserted  in  the  first  constitution  adopted  in 
this  state  after  the  organization  of  the  government  and  the 
same  provision  has  been  continued  and  existed  from  that 
time  down.  The  constitution  of  1846  continued  the  office 
of  justice  of  the  peacej  arid  the  courts  held  by  such  officers 
were  continued,  and  their  power  and  jurisdiction  as  inferior 
courts  has  been  left,  since  that  time,  the  same  as  it  was  be- 
fore, to  be  fixed  by  the  legislative  power ;  anil  the  legisla- 
ture has  from  time  to  time  increased  the  jurisdiction  of  that 
class  of  officers,  and  no  question  has  been  raised  in  regard 
to  the  existence  of  such  authority  in  the  legislature,  or  if  it 
has  been  raised  it  is  clearly  settled  by  judicial  authority 
that  the  power  exists.  If  there  is  nothing  in  the  constitu- 
tion which  prohibits  the  legislature  from  enlarging  the 
jurisdiction  of  justices'  courts  so  far  as  the  trial,  or  charac- 
ter of  the  jury  is  concerned,  I  cannot  see  how  the  provisions 
of  the  constitution  first  referred  to  are  violated.  Justices' 
courts  heretofore  had  jurisdiction  only  to  the  extent  of 
twenty-five  dollars,  now  in  the  same  class  of  cases  they  have 
jurisdiction  to  the  amount  of  two  hundred  dollars,  and  it 
has  been  held  that  this  is  within  the  constitution  and  is  not 
obnoxious  to  the  constitutional  provision  referred  to,  by 
reason  of  the  circumstance  that  it  transfers  a  class  of  cases 
from  courts  of  record,  where  juries  are  composed  of  twelve 
men,  to  justices'  courts,  in  which  they  consist  of  six.  Why 
does  not  the  second  section  of  article  first  of  the  constitution 
apply  to  such  cases  as  well  as  to  the  one  in  question  I 
Justices'  courts  have  had  jurisdiction  all  the  time  since  the 
constitution  of  1846,  and  also  had  before,  to  try  actions  for 
a  limited  amount  in  actions  heretofore  known  as  trespass  or 
trover  where  the  title  of  personal  property  was  in  question, 


NEW  YOKE  PRACTICE  REPORTS,  gg 

Crouse  agt.  Walrath. 

and  disputed.  Forms  of  actions  are  now  abolished,  and 
that  authority  is  derived  from  our  present  constitution,  the 
legislature  has  seen  fit  instead  of  compelling  the  party  in 
justices'  courts,  to  take  the  value  of  the  property  as  dam- 
ages, to  allow  such  party  to  claim  the  thing  itself,  the 
questions  to  be  tried  and  decided  are  no  more  difficult  to  be 
determined  in  the  one  case  than  the  other,  because  the  same 
questions  are  necessarily  involved.  A  party  cannot  bring 
an  action  of  replevin  in  a  court  of  record  and  recover  costs, 
unless  the  value  of  the  property,  or  the  damages  amount 
to  the  sum  of  fifty  dollars.  In  cases  where  the  party  is 
not  responsible,  or  where  the  nature  of  the  property  is  im- 
portant, it  very  often  was  the  case  before  the  passage  of 
the  recent  act,  that  a  party  was  substantially  without 
remedy,  and  it  seems  to  me  that  the  statute  in  question  is 
a  very  necessary  one,  and  the  law  should  be  upheld,  unless 
we  find  that  the  legislature  has  exceeded  its  powers.  In 
the  case  of  Greason  agt.  Keteltas,  (17  N.  Y.,  491,)  SELDEK, 
Judge  says:  "  The  right  to  a  trial  by  jury  in  a  proper 
case  is  absolute,  arid  any  decision  of  the  court  overruling  or 
denying  such  right,  would  be  palpably  erroneous."  The 
question  before  the  court  in  that  case  was,  whether  the 
.action  was  an  action  at  law,  or  an  equitable  action,  the  court 
held  it  to  be  an  action  at  law,  and  that  the  party  had  the 
right  to  have  the  cause  tried  by  a  jury  of  twelve  men,  pro- 
vided he  had  insisted  upon  such  right,  but  the  question 
not  having  been  raised  in  time,  it  was  deemed  to  have 
been  waived ;  had  the  question  been  raised  in  time,  the 
nature  of  the  action  was  such,  it  being  an  action  at  law  in 
the  supreme  court,  no  other  manner  of  trial  existed.  The 
question  of  the  authority  of  the  legislature  in  regard  to 
trials  in  justices'  courts,  was  not  in  any  manner  brought  in 
question,  or  decided  in  the  case  refered  to. 

The  case  of  Wynehamer  agt.  The  People,  (13  N.  Y.j 
378,)  arose  under  the  act  of  1 855,  known  as  the  prohibitory 
liquor  law,  by  that  statute  courts,  of  special  sessions  were 
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authorized  to  try  criminal  offenses,  and  pronounce  judg- 
ment summarily,  and  the   party  accused,  was  denied  the 
benefit  of  the  trial  by  jury.     The  magistrate  had  no  power 
to  let  the  defendant  to   bail  to  answer  at  another  criminal 
court,  but  he  was  to  proceed  at  once  and  determine  upon 
the  guilt  or  innocence   of  the  accused,  the  court  decided 
that  constitutionaly,  this  power  could  not  be  conferred  upon 
him.     The  question  of  the  power  which  the  people  have, 
vested  in  the  legislature  to  confer  jurisdiction  upon  justices* 
courts  in   civil   actions   was   not  before  the  court   in  any 
manner,  and  no  question  has  ever  been  raised  until  recently 
in  regard  to  the  constitutional  authority  of  the  legislature 
in   such  cases,   notwithstanding  the  jurisdiction    of  these 
courts  has  been  increased  and  extended  from  $25  to  $20(K 
The  important  question  to  be  answered  is  what  cases  are 
referred  to;  the  language  is  "  in  all  cases,  in  which  it  has- 
heretofore  been  used."     The  constitution   provides  for  the 
organization  of  inferior  tribunals,  tliey  can  try  a  cause  and 
proceed  to  final  judgment,  the  nature  of  the  action  and  the 
amount  is  left  to  the  wisdom   of  the  legislative   power, 
justices'  courts  existed  at  the  time  of  the  adoption  of  the 
constitution  of  1846,  and  I  think,  it  cannot  be  claimed,  but 
that  the  present  constitution,  intended  to  leave  the  power 
in  the  legislature  to  fix  the  jurisdiction,  and  provide  the 
way  and  manner  in  which  justices'  courts  shall  transact 
business  in  proceeding  to  final  judgment.     I  think,  it  cannot 
be  successfully  claimed,  that  if  the  legislature  had  the  power 
to  enlarge  the  jurisdiction  of  justice's  courts  in  its  discretion,, 
from  time  to  time,  to  any  amount  as  it  is  conceded  it  may, 
and  to  give  such   courts  jurisdiction  in  all  civil  actions  so 
that  causes  may  be  tried  before  a  justice  of  the  peace,  when 
a  jury  of  twelve  men  is  not  called  for,  that  in  an  action  for 
the  delivery  of  personal  property  of  the  value  of  one  hun- 
dred dollars  or  under,  that  the  section  of  the  constitution 
refered  to  is  violated,  because  the  cause  must  be  tried,  if  it 
can  be  tried  in  justice's  court  by  a  jury  of  six  men.     I  think,, 
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the  constitution  vests  the  power  in  the  legislature  to  establish 
in  their  discretion,  the  jurisdiction  and  the  manner  of  the  pro- 
ceedings in  justices'  courts  in  all  cases,  where  they  are  not 
prohibited  from  so  doing,  and  that  the  section  referred  to 
was  not  intended  to  limit  the  power  to  that  class  of  cases 
where  justices'  courts  had  jurisdiction  by  law  at  the  time 
of  the  adoption  of  the  constitution,  and  the  act  of  1860  i» 
valid.  Judgment  affirmed. 
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SUPREME  COURT. 


BENJAMIN  F.  WEYMOUTH  agt.  ANTHONY  DIMOCK. 


In  an  action  against  a  trustee  of  a  manufacturing  corporation  to  charge  him  with 
the  liability  of  a  debt  due  from  the  company  to  the  plaintiff,  on  the  ground  of 
failure  and  neglect  of  the  company  to  file  their  annual  report  as  required  by  law, 
the  allegations  in  the  complaint  that  the  plaintiff  has  recovered  judgment  against 
said  company  for  said  debt,  and  issued  execution  thereon  which  has  been  retained 
unsatisfied,  will  be  stricken  out  as  irrelevant,  (See,  to  the  same  effect,  McHarg 
agt.  Eastman,  35  How.,  207.) 


New  York  Special  Term,  March,  1871. 

THE  complaint  alleged  that  the  defendant  was  a  trustee 
of  the  "  New  York  and  Pennsylvania  Petroleum  Mining  and 
Manufacturing  Company,"  a  corporation  organized  under 
the  laws  of  the  state  of  New  York. 

That  on  or  about  the  7th  day  of  January,  1869,  the  said 
corporation  was  indebted  to  the  plaintiff  in  the  sum  of 
$2,440  33,  partly  for  plaintiff's  services  as  secretary  and 
partly  for  moneys  paid  out  by  the  plaintiff  for  the 
defendant. 

That  being  so  indebted,  and  the  company  neglecting  and 
refusing  to  pay  plaintiff,  plaintiff  commenced  an  action  in 
this  court  upon  said  claim  against  said  company,  and  recov- 
ered judgment  thereon  against  said  company,  on  the  llth 
day  of  March,  1869,  for  $2,490  49. 

That  an  execution  was  issued  upon  said  judgment  against 
said  company,  but  was  returned  unsatisfied,  and  that  said 
judgment  remains  wholly  unpaid. 

That  said  company  did  not  file  an  annual  report,  as 
required  by  law,  within  the  first  twenty  days  of  January  in 
the  years  1S68,  1869,  1S70  or  1871,  and  still  fails  and 
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neglects  to  comply  with  the  requirements  of  section  twelve 
of  the  act  under  which  it  was  organized,  by  reason  of  which 
failure  and  neglect,  the  defendant,  as  one  of  the  trustees  of 
said  company,  is  liable  for  said  debt  of  said  company. 

Defendant  moved  to  strike  out  as  irrelevant,  the  allega- 
tions in  the  complaint  concerning  the  recovery  of  judgment 
and  issuing  of  execution  against  the  company. 

GEO.  PUTNAM  SMITH,  for  the  motion,  cited 

WitherTiead  agt.  Allen^  3  Keyes,  562;  McHarg  agt.  East- 
man, 35  How.,  207;  Bailey  agt.  Bancker,  3  Hill,  188; 
Squires  agt.  Brown,  22  How.,  35. 

A.  J.  PERRY,  opposed. 

CARDOZO,  J. — The  allegations  concerning  the  judgment 
and  execution  against  the  company  are  irrelevant.  They 
were  so  held  in  McHarg  agt.  Eastman  (35  How.,  207),  and 
must  be  stricken  out. 
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SUPREME  COURT. 
DALE  agt.  JACOBS. 

Where  a  party  made  a  purchase  of  goods  on  a  short  credit  of  thirty  days,  and  within 
that  time  became  insolvent,  furnishing  no  explanation  of  the  fact : 

Held,  that  it  was  a  fraudulent  contracting  of  the  debt  within  section  179  of  the  Code, 
and  an  order  of  arrest  consequently  sustained. 

Special  Term,  March,  1871. 

COUDERT  BROTHERS,  for  plaintiff. 

TOWNSEND,  LEVINGER  &  WALHEIMER,  for  defendants. 

DEFENDANT  was  arrested  on  the  ground  that  a  certain 
•debt  due  plaintiff  had  been  fraudulently  contracted,  he 
moved  to  vacate  the  order,  which  motion  was  denied  and 
•the  following  opinion  delivered  : 

CARDOZO,  J. — I  do  not  think  there  is  any  difficulty  as 
to  this  case.  The  goods  were  sold  upon  a  short  credit  of 
thirty  days,  at  the  end  of  which  defendants  claim  to  be 
insolvent,  but  decline  to  furnish  any  explanation  of  their 
-affairs. 

Becoming  insolvent  so  soon  after  the  sale,  it  is  not  too 
much,  there  being  no  explanation  offered,  to  believe  that 
they  were  so  when  they  made  the  purchases,  and  if  that  be 
so,  they  fraudulently  concealed  the  fact,  intending  when 
they  bought  the  goods,  not  to  pay  for  them.  That  was  a 
fraudulent  contracting  of  the  debt.  (Nichols  agt.  Michael, 
23  N.  Y.,  264.)  I  cannot  say  that  the  affidavits  do  not  dis- 
close such  facts,  and  that  the  conduct  of  the  defendants  has 
not  been  such  as  to  justify  a  jury  in  finding  that  the  debt 
was  so  contracted.  Motion  denied. 
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N.  Y.  SUPERIOR  COURT. 

HENRY  M.  FIELD,  plaintiff,  agt.  JAMES  STEWART  and  JOHN 
H.  MASTERTON,  defendants. 

3Jo  appeal  lies  from  an  order  denying  a  motion  to  compel  a  party  to  make  his  plead- 
ing  more  definite  aud  certain,  and  to  strike  out  irrelevant  and  redundant  matter 
contained  therein. 

General  Term,  January,  1870. 

Before  MONELL,  FREEDMAN  and  SPENCER,  JJ. 

FIELD  &  SHEARMAN,  attorneys  for  plaintiff  and  res- 
pondent. 
C.  W.  BANGS,  attorney  for  defendants  and  appellants. 

By  the  Court,  FREEDMAN,  J. — This  is  an  appeal  from  an 
•order  made  at  special  ter  n  denying  the  motion  of  the  defend- 
ants to  compel  the  plaintiff  to  make  his  complaint  more 
definite  and  certain,  to  state  two  causes  of  action,  alleged  to 
be  contained  in  one  count,  separately,  and  to  number  the 
same,  and  to  strike  out  irrelevant  and  redundant  matter 
therefrom. 

The  denial  of  the  motion  was  a  matter  resting  in  the  dis- 
cretion of  the  judge  below,  and  relates  to  a  mere  matter  of 
practice  or  form  of  proceeding;  it  does  not  involve  the 
merits  of  the  action  or  some  part  thereof,  and  the  order, 
therefore,  is  not  appealable.  (Whitney  agt.  Waterman,  4 
How.,  313;  St.  John  agt.  West,  4  How.,  329;  BiMl  agt. 
.Stickles,  4  How.,  433 ;  Salters  agt.  Genin,  10  Abb.,  478,  19 
How.,  233.) 

Nor  does  the  order,  as  made,   affect  a  substantial  right, 
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for  a  party  cannot  be  said  to  have  a  substantial  right  to 
what  a  court  has  a  discretion  to  grant  or  withhold.  The 
legislature  muse  have  intended,  by  a  substantial  right,  a 
fixed,  determined  right,  independent  of  the  discretion  of  the 
court,  and  of  some  value.  Such  a  right  must  exist,  and  be 
injuriously  affected  by  an  order,  to  bring  a  case  within  the 
third  subdivision  of  sec.  349  of  the  Code.  (Tollman  agt. 
Hinman,  10  Hoiv.,  90.) 

The  appeal  should  be  dismissed  with  costs. 

MONELL,  J. — I  concur. 

SPENCER,  J. — I  concur. 
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N.  Y.  COMMON  PLEAS. 

MICHAEL   LIENAU  and    others,   agt.    WILLIAM    DINSMORE, 
President  of  Adams  Express  Company. 

In  an  action  against  an  express  company  to  recover  the  amount  of  a  draft  received 
by  them  from  the  plaintiffs  for  collection,  and  as  alleged,  the  defendants  neglected 
to  collect,  or  to  give  the  plaintiffs  due  notice  of  its  non-payment : 

Held,  that  before  the  plaintiffs  can  recover  more  than  nominal  damages,  they  must 
show  that  they  could  in  all  probability  have  collected  the  amount  of  the  draft  or 
some  part  of  it  from  the  drawee,  if  they  had  received  the  notice  of  non-payment 
which  the  defendant's  duty  in  the  premises  required  them  to  give. 

The  defendants  having  used  due  diligence  in  endeavoring  to  obtain  payment  of  the 
draft  and  having  failed,  the  plaintiffs  muit  show  that  they  could  have  done  better, 
and  that  there  was,  at  least,  a  reasonable  probability  that  they  could  have  collected 
the  amount  if  they  had  been  properly  notified  that  the  same  was  not  paid,  before 
they  are  entitled  to  recover  the  full  amount  thereof. 

General  Term,  January,  1871. 

Before  ROBINSON,  LOEW  and  LARREMORE,  JJ. 

APPEAL  from  a  judgment. — It  appears  that  the  plaintiffs 
sold  goods  to  one  David  Wolff,  of  Memphis,  Tennessee, 
amounting  to  $1,037  56-100. 

On  the  26th  day  of  December,  1866,  the  former  drew 
a  draft  on  the  latter  for  said  sum  payable  at  sight,  to  the 
order  of  Adams  Express  Company,  and  on  the  same  day 
delivered  said  draft  to  the  said  company  for  collection. 

The  route  of  the  defendants  only  extending  to  Bowling 
Green,  Kentucky,  they  at  said  place  delivered  the  said  draft 
to  the  Southern  Express  Company,  for  collection. 

The  receipt  given  by  the  defendants  to  the  plaintiffs,  when 
the  former  received  the  draft,  contained  several  stipulations  or 
conditions,  one  of  which  reads  as  follows  :  "  And  if  the  said 
paper  or  proceeds  is  intrusted  or  delivered  to  any  other  ex- 
press company  or  agent  (which  said  Adams  Express-Company 
VOL.  XLI.  7 
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are  authorized  to  do,)  such  company  or  person  so  selected 
shall  be  regarded  exclusively  as  the  agent  of  the  depositor, 
and  as  such  alone  liable,  and  the  Adams  Express  Company 
shall  not  be,  in  any  event,  responsible  for  the  negligence  or 
non-performance  of  any  such  company  or  person." 

On  the  27th  of  February,  1867,  the  plaintiffs  wrote  to 
the  defendants,  to  the  effect  that  they  had  not  received 
the  proceeds  of  said  draft,  and  that  if  they  suffered  any 
loss  by  reason  of  the  negligence  of  the  defendants  or  their 
agents,  they  would  hold  them  responsible. 

On  the  9th  day  of  March,  1867,  the  original  draft  was 
returned  to  the  plaintiffs  by  the  defendants,  with  a  note 
written  by  the  agent  of  the  Southern  Express  Company, 
which  read  as  follows  :  "  D.  Wolff  has  been  sick  for  some 
time.  Draft  presented  a  number  of  times;  promised  to 
pay  'soon.7  On  last  presentation,  Mr.  W.  was  found  to 
have  failed  in  business,  and  says  it  is  impossible  for  him 
to  pay.  "M.  L.  DOHERTY,  Agent." 

On  the  trial  of  this  cause,  a  clerk  of  the  plaintiffs  testified 
that  between  the  time  when  he  left  the  draft  with  the 
defendants,  and  the  time  when  the  same  was  returned  to 
the  plaintiffs,  he  called  a  number  of  times  at  the  office  of 
the  defendants,  and  inquired  about  the  draft  or  the  money, 
but  was  always  informed  that  they  had  not  heard  from  it, 
and  that  they  would  write  to  their  agents  in  Memphis  in 
regard  to  the  matter. 

This  was  contradicted  by  the  evidence  of  a  clerk  in 
defendants'  employ. 

The  court  instructed  the  jury  that  if  they  believed  the 
testimony  of  plaintiffs'  clerk,  the  plaintiffs  would  be 
entitled  to  recover  the  full  amount  of  the  draft. 

To  this  charge  defendant's  counsel  excepted,  as  also  to 
the  refusal  of  the  court  to  charge  that  upon  the  evidence 
the  plaintiffs  were  entitled  to  recover  only  nominal  dam- 
jes. 

The  jury,  thereupon,  found  a  verdict  for  the  plaintiffs, 
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for  the  full  amount  of  the    draft,  with    interest  from  its 
date. 

The  defendants  appealed. 

BLATCHFORD.  SEWARD  and  DA  COSTA,  for  defendants 

and  appellants. 
T.  S.  ALEXANDER  and  R.  P.  LEE,  for  plainti/s  and 

respondents. 

By  the  court,  LOEW,  J. — An  express  company  may  be 
-deemed  a  common  carrier,  and  like  the  latter,  may  restrict 
•or  limit  their  liability  by  express  contract,  but  it  may  well 
be  doubted  whether  they  can  do  so  by  a  mere  printed 
notice  or  condition  on  the  receipt,  which  the  party  sending 
goods  by,  or  otherwise  employing  them,  may  or  may  not 
have  seen.  (Dorr  agt.  The  N.  J.  Steam  Nav.  Co.,  11  N.  T., 
485  ;  Sissell  agt.  N.  Y.  Central  E.  E.  Co.,  25  N.  Y.,  445  ; 
Belger  agt.  Dinsmore,  34  How.,  421.) 

Assuming,  but  without  deciding,  that  the  defendants  in 
tthis  action  could  not  thus  limit  their  responsibility,  or  if 
they  could,  that  the  plaintiffs  are  correct  in  their  views,  and 
that  the  defendants,  by  their  subsequent  acts,  must  be 
deemed  to  have  waived  the  conditions  in  the  receipt,  which 
they  claim,  exempts  them  from  all  liability  for  the  negligence 
of  the  Southern  Express  Company,  to  which  they  trans- 
ferred the  draft,  an'd  that  they  are  estopped  from  saying 
that  they  passed  the  same  over  to  said  company,  still  I  do 
not  see  how  this  judgment  can  be  sustained. 

It  was  admitted  by  the  plaintiffs  in  their  complaint,  and 
.also  by  a  certain  stipulation  signed  by  their  attorney,  and 
read  on  the  trial,  that  within  a  few  days  after  the  delivery 
of  the  draft  to  the  defendants,  and  as  soon  as  the  same  could 
be  transmitted  to  Memphis,  to  wit,  on  or  about  the  31st 
day  of  December,  1866,  and  repeatedly  thereafter,  the  agent 
of  the  Southern  Express  Company  presented  said  draft  for 
payment  to  the  drawee ;  that  payment  thereof  was  repeat- 
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edly  demanded,  and   that  the  said  drawee   neglected  and 
refused  to  pay,  although  he  repeatedly  promised  to  do  so. 

It  thus  appears  to  be  conceded  by  the  plaintiffs  them- 
selves, that  the  defendants  did  all  that  could  possibly  be 
asked  or  required  of  them  in  regard  to  transmitting  the 
draft  to  Memphis,  and  presenting  the  same  to  and  demand- 
ing payment  thereof  from  the  drawee. 

Now,  the  evidence  on  the  part  of  the  plaintiffs  shows,  that 
they  never  requested  the  defendants  to  return  the  draft,  nor 
did  they  surrender  the  receipt  and  pay  the  charges,  all  of 
which  was  necessary,  according  to  the  terms  of  one  of  the 
clauses  in  the  receipt,  before  the  defendants  could  be 
required  to  return  the  said  draft,  and  it  may,  therefore,  be 
questionable  whether  they  were  bound  to  do  so.  (New- 
stadtagt.  Adams,  5  Duer,  13  ;  Manhattan  Oil  Company  agt 
Camden  Bailroad,  5  Abb.,  N.  S.,  2S9  ;  Bostwick  agt.  The 
Baltimore  and  Ohio  Railroad  Company,  55  Barb.,  137.) 

However  that  may  be — for,  as  already  intimated,  there 
are  also  authorities  to  the  contrary — it  is  quite  clear  that 
the  defendants  should,  at  least,  have  given  due  notice  to  the 
plaintiffs  of  the  non-payment  of  the  draft,  and  not  having 
done  so,  they  must  be  held  liable  to  the  plaintiffs  for  all 
damages  sustained  by  them  by  reason  of  their  negligence. 
But  it  seems  to  me  that  before  the  plaintiffs  can  recover 
more  than  mere  nominal  damages,  they  must  shdw  that  they 
could,  in  all  probability,  have  collected  the  amount  of  the 
draft,  or  some  part  thereof,  from  the  drawee,  if  they  had 
received  the  notice  of  non-payment,  which  the  defendants7 
duty  in  the  premises,  required  them  to  give.  (Allen  agt. 
Suydam,  20  Wend.,  327  to  331.) 

The  defendants  having  used  due  diligence  in  endeavoring 
to  obtain  payment  of  the  draft  and  having  failed,  the  plain- 
tiffs must  show  that  they  could  have  done  better,  and  that 
there  was  at  least,  a  reasonable  probability  that  they  could 
have  collected  the  amount  of  the  draft,  if  they  had  been 
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properly  notified  that  the  same  was  not  paid,  before  they 
are  entitled  to  recover  the  full  amount  thereof. 

But  having  done  that,  I  think  they  would  be  prima  facie 
entitled  to  a  verdict  or  judgment  for  that  amount,  and  the 
onus  would  then  be  upon  the  defendants  to  prove,  that  the 
real  loss  or  damages  sustained  by  the  plaintiffs,  in  conse- 
quence of  the  negligence  imputed  to  them  was  not  the 
whole  amount  of  the  draft.  There  is  not  a  particle  of  evi- 
dence in  the  case  to  show  that  payment  of  this  draft  or  any 
part  thereof,  could  have  been  obtained,  either  by  legal  pro- 
ceedings or  otherwise,  between  the  time  when  it  was  first 
presented  to  the  drawee  for  payment  and  the  time  when  the 
plaintiffs  were  notified  of  its  non-payment. 

From  the  facts  and  circumstances  of  the  case,  the  proba- 
bilities seem  to  rue  to  be  all  the  other  way. 

In  my  opinion,  the  jury  should  have  been  charged  as  the 
chancellor  thought  they  should  have  been  instructed  in 
Alien  agt.  Suydam  (supra),  viz. :  that  upon  the  evidence  the 
plaintiffs  were  only  entitled  to  nominal  damages;  or  at  least 
they  should  have  been  told  to  find  only  such  damages  as 
they  should  from  the  evidence  believe  it  probable  that  the 
plaintiffs  might  have  sustained  by  reason  of  the  delay  of  the 
defendants  in  notifying  them  of  the  non-payment  of  the 
-draft. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  event. 

LARREMORE,  J. — Concurred. 
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SUPREME   COURT. 

THE  CENTRAL  BANK  OF  WESTCHESTER  COUNTY  agt.  JAMES 
M.  ALDEN,  JAMES  T.  ROGERS  and  another. 


By  the  Code  (§  412)  service  of  notice  of  trial  by  mail  may  be  made  sixteen  days  before 
the  day  of  trial,  including  the  day  of  service  :  and  such  service  is  good,  although 
the  last  (16th)  day  falls  on  Sunday  before  Monday  for  which  the  cause  is  noticed. 
Therefore  service  made  by  mail,  on  the  4th  of  the  month,  for  trial  on  Monday  th» 
20th,  is  good. 

It  seems  that  the  second  subdivision  of  section  407  of  the  Code,  providing  for  the 
computation  of  time,  that  "if  the  last  day  be  Sunday  it  shall  be  excluded,"  doe» 
not  apply  to  notice  of  trial  by  jury. 

Westchester  Special  Term,  April.  1871. 
MOTION  by  defendants  to  set  aside  judgment  and  inquest 
taken  against  them  by  the  plaintiffs,  for  irregularity. 

WILLIAM  H.  SECOR,  for  the  motion. 

This  is  a  motion  made  to  set  aside  and  vacate  a  judgment 
in  this  action,  taken  by  default  by  the  plaintiff  herein,  upon 
the  ground  that  the  judgment  is  irregular  and  void,  for  want 
of  the  necessary  number  of  days  "  notice  of  trial"  when 
served  by  mail.  The  time  within  which  to  do  an  act,  to 
serve  the  same,  when  so  served,  requiring,  under  the  Code 
of  Procedure,  sixteen  days  notice  of  the  trial,  before  the 
day  of  trial  mentioned  in  said  notice,  and  excluding  the  day 
of  trial. 

The  said  notice  was  dated  the  4th  day  of  March,  1871 
(Saturday),  and  according  to  the  showing  of  the  plaintiff's 
attorney  mailed  and  so  served  on  that  day. 

That  said  notice  also  contains  the  information  and  notice 
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that  the  trial  would  be  had  on  the  third  Monday  inst.  (20th) 
in  said  county. 

Therefore  making  the  19th  of  March  (Sunday)  his  last 
day  in  computing  sixteen  days  of  time,  fall  upon  and  include 
Sunday  as  his  last  day  in  said  computation  of  time  by  the 
plaintiff's  attorney,  was  dies  non. 

I.  It  is  unnecessary  to  urge  in  this  connection,  or  offer 
authorities  thereon,  that  the  act  of  the  notice  of  trial,  when 
an  appearance  has  been  given,  an  affidavit  of  merits  been 
filed,  and  an  answer  (denying  the  complaint)  is  served,  that 
the  notice  of  trial,  unless  waived  by  a  trial,  is  a  substantial 
right,  which  the  moving  party  is  required  to  serve  upon  the 
opposing  party  within  a  determined  time,  fixed  by  law, 
when  said  party  desires  to  bring  the  cause  to  trial  j  or,  like 
as  in  this  instance,  the  defendant  should  have  been  served, 
the  ''notice  of  trial"  and  the  sixteen  days  to  be  embraced  as 
time,  when  served  by  mail,  as  prescribed  in  section  407,  for 
ascertaining  days  and  computing  the  same,  and  section  412, 
for  making  the  service  and  the  manner  of  making  such  ser- 
vice, and  ascertaining  therein  the  day  to  commence  the 
computation  of  time. 

In  support  of  the  same.  (  Wolf  agt.  Horton,  3  Caine 
86  ;  Campbell  agt.  International  Life  Ass.  Co.,  4  Bosw., 
298-310,  General  Term,  N.  Y.  Superior  Court.) 

II.  Section  407,  Code  of  Procedure,  time  how  computed. 
Subdivision  1.  The  time  within  which  an  act  is  to  be  done, 
as  herein  provided,  shall  be  computed  by  excluding  the 
first  day  and  including  the  last. 

Subdivision  2.  If  the  last  day  be  Sunday,  it  shall  be 
excluded. 

Section  412.  When  the  service  is  by  mail,  it  shall  be 
double  the  time  required  in  cases  of  personal  service,  except 
service  of  notice  of  trial,  which  may  be  made  sixteen  days 
before  the  day  of  trial,  including  the  day  of  service. 

You  here  include  the  first  day  and  include  the  last,  if  not 
Sunday,  in  computing  sixteen  days  before  trial. 
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III.  The  plaintiff's  attorney,  by  his  own  showing,  served 
the  "  notice  of  trial"  by  mail,  on  the  4th  day  of  March, 
1871,  the  notice  itself  bearing  the  same  date  on  its  face, 
thereby  electing  to  commence  his  service  on  that  day, 
thereby  computing  the  4th  day  of  March  as  his  first  day, 
and  the  19th  day  of  March  (Sunday)  as  his  sixteenth  and 
last  day,  therefore,  giving  the  defendants  but  fifteen  days' 
notice  before  the  day  of  trial,  the  20th  day  of  March,  so 
designated  by  the  plaintiff's  attorney,  in  his  said  notice  of 
trial.  The  19th  day  of  March  was  Sunday,  and  excluded 
under  §  407,  and  the  day  of  trial  cannot  be  computed  under 
§  412  of  the  Code,  as  that  section  precludes  it,  therefore, 
this  defendant  had  but  fifteen  days'  notice  of  trial,  before 
the  day  of  trial. 

The  distinction  and  difference  between  a  notice  of  trial 
served  by  mail  is,  that  you  include  the  day  of  service,  to 
wit,  when  placed  in  the  post-office,  and  exclude  the  last 
day  before  the  day  of  trial  "  only,"  when  it  is  Sunday, 
when  it  is  elected,  to  serve  sixteen  day's  notice  of  trial  by 
mail.  Therefore,  had  the  plaintiff's  attorney  so  served  and 
dated  his  notice  of  trial  on  the  3d  day  of  March,  there 
would  have  been  sixteen  days'  service  of  notice  of  trial — 
herein. 

Evidently  the  plaintiff's  attorney  computed  dates  of 
days,  and  not  the  days  of  dates,  in  his  calculations. 

Having  so  elected  tp  proceed,  such  proceeding  was  irregu- 
lar and  insufficient  on  its  face,  and  the  inquest  taken,  and 
the  judgment,  entered  therein  on  the  21st  day  of  March, 
1871,  is  void  and  illegal.  (Jenks  agt.  Payne,  15  Johns., 
398  ;  Gillilan  agt.  Morrett,  1  Caine,  156  ;  Wolf  agt.  Norton, 
3  Caine,  86;  Campbell  agt.  The  International  Life  Ass. 
Co.  of  London,  4  Bosw.t  29S,  General  Term,  N.  T.  Superior 
Court.) 

Judge  HOFFMAN  says,  in  delivering  the  opinion  of  the 
court,  in  the  last  case,  that  §  407  of  the  Code  of  Procedure 
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furnishes  a  definite  rule  for  all  cases  within  the  provisions 
of  the  Code  of  Procedure,  for  the  days  to  be  computed,  and 
to  be  used  in  the  noticing  of  time,  and  says,  if  Sunday  is 
the  last  day,  it  shall  be  excluded. 

IV.  That  immediately  upon  the  receipt  of  the  said  notice 
of  trial,  and  upon  the  same  day,  the  attorney  for  this  defend- 
ant (Alden,)  returned  the  said  notice  of  trial  to  the  plain- 
tiff's attorney,  with  sufficient  reasons  for  the  return  of  said 
notice  of  trial,  properly  indorsed  thereon. 

And  on  the  22d  day  of  March,  (the  day  when  service  was 
made  on  defendant's  attorney,  at  his  office,  New  York  city, 
of  the  notice  of  the  entry  of  judgment,  and  the  notice  that 
the  costs  had  been  taxed,  and  the  notice  of  the  re-adjusting 
of  the  same  for  the  27th  day  of  March,  1871,  at  9  o'clock 
in  morning  of  that  day,  at  White  Plains,)  defendant's  attor- 
ney returned  the  same  day  as  received,  to  the  plaintiff's 
attorney,  the  said  notice  of  entry  of  judgment,  taxation, 
and  the  re-adjustment  of  costs  with  sufficient  reasons  for  the 
return  thereof  properly  indorsed  thereon,  thus  showing  and 
•exhibiting  his  good  faith,  and  not  misleading  the  plaintiff's 
attorney.  (Fassett  agt.  Dorr,  11  Wend.,  178;  N.  Y. 
Central  Ins.  Co.  agt.  Kelsey,  13  How.,  535 ;  Elliott  agt. 
Kennedy,  26  How.,  424)  The  papers  were  not  returned 
in  this  last  case,  thereby  showing  want  of  good  faith,  <fcc. 

V.  Therefore  this  motion  should  be  granted  in  that  the 
judgment  taken  herein,  be  set  aside  and  vacated  with  costs, 
and  an  order  entered  to  that  effect. 

ODLE  CLOSE,  opposed. 

GILBERT,  J. — The  plaintiff  served  the  notice  of  trial  in 
this  action  by  mail,  and  dated  and  mailed  said  notice  on 
Saturday,  the  4th  of  March,  for  "sixteen  days'"  notice  of 
trial,  the  case  being  noticed  for  Monday,  March  20.  De- 
fendants' attorney  returned  notice  of  trial  for  irregularity, 
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claiming  u  fifteen  days  only  "  being  given,  as  Sunday,  the 
19th,  could  not  be  included  in  the  sixteen  days,  according 
to  section  407  and  section  412  of  the  Code.  Plaintiffs  took  an 
inquest.  This  motion  was  made  to  set  aside  the  judgment 
as  irregular  and  void — no  sufficient  "  notice  of  trial "  having 
been  served.  Sunday,  the  19th,  should  be  included  in  com- 
puting the  sixteen  days,  and  the  motion  is  denied  accord- 
ingly. 
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SUPREME  COURT. 


In  the  matter  of  the  petition  of  LAURA  E.  EAGER  and  others, 
to  vacate  assessments  for  paving  Irving  Place  from  14th 
to  20th  street,  19th  street  from  Third  to  Sixth  avenue, 
and  16th  street  from  Fourth  avenue  to  Rutherford  Place 
with  Nicolson  pavement. 


It  has  been  heretofore  held  by  this  court,  that  the  act  passed  April  26th,  1870,  author- 
izing the  court  to  deduct  any  unlawfully  increased  assessment  in  street  cases  in 
the  city  of  New  York,  &c.,  does  not  apply  to  cases  which  had  arisen  before  the- 
passage  of  the  act,  but  that  such  act  was  prospective  only  in  requiring  the  amount 
erroneously  assessed  to  be  deducted. 

Where  the  resolution  and  ordinance  requires  streets  to  be  paved  with  Nicolson-. 
pavement,  and  that  cross-walks  be  laid  or  relaid  at  intersecting  streeU,  it  is  irregular 
not  to  lay  such  cross-walks  as  directed  by  the  ordinance,  and  yet  charge  upon  the- 
owners  of  lots  the  cost  of  laying  them.  It  is  a  fraud  upon  the  lot  owners,  which 
entitles  them  to  relief  under  the  act  of  1858. 

The  charge  of  two  and  one  half  per  cent,  for  collecting,  is  not  erroneous.  The  stat- 
ute gives  that  amount  on  moneys  collected.  This  charge,  as  well  as  the  cost  of 
the  work,  has  to  be  raised  by  an  assessment  ou  the  property  and  the  whole  sum, 
when  collected,  is  paid  into  the  treasury.  The  statutes  evidently  give  the  percent- 
age on  the  whole  amount  assessed  and  collected. 

There  is  no  authority  given  by  statute  authorizing  an  assessment,  to  include  in  the- 
contract  an  allowance  to  contractors  for  extra  compensation,  if  the  work  is  done 
lief  ore  the  timefixtd  in  the  contract. 


New  York  Special  Term,  April,  1870. 

THESE  proceedings  were  brought  to  vacate  assessment* 
imposed  on  the  property  of  the  petitioners  for  paving  Irving 
Place,  19th  and  16th  streets  with  Nicolson  pavement  under 
the  acts  in  relation  to  frauds  in  assessment,  for  local 
improvements  in  the  city  of  New  York. 

The  resolutions  and  ordinances  relative  to  each  street, 
provide  that  the  streets  be  paved  with  Nicolson  pavement,, 
where  not  already  paved  with  Belgian  pavement,  and  cross- 
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walks  laid  or  relaid  at  intersecting  streets.  No  cross-walks 
were  laid  or  relaid  at  the  intersection  of  Irving  Place  with, 
16th  or  19th  street. 

The  advertisements  issued  by  the  Croton  aqueduct 
department,  called  for  proposals  and  bids  for  contracts  for 
laying  the  Nicolson  pavement,  which  is  a  patented  article,  and 
the  Nicolson  Pavement  Company  have  the  exclusive  right 
to  lay  it  in  the  city  of  New  York.  Only  one  bid  for  each 
street  was  received,  which  was  made  by  the  Nicolson  Pave- 
ment Company,  and  the  contracts  were  made  with  that 
company  to  do  the  work. 

This  company  laid  in  the  three  streets,  cross-walks  or 
bridge  stones,  the  charge  for  laying  which,  exceeded  in  each 
street,  the  sum  of  two  hundred  and  fifty  dollars.  In  the 
advertisement  for  proposals  for  bids  there  was  no  mention 
of  cross-walks. 

In  each  of  the  assessment  lists  there  was  included  a  charge 
of  three  dollars  and  fifty  cents  per  day  for  each  day  the 
work  was  completed  prior  to  the  time  agreed  upon  in  the 
contract. 

It  appeared  from  the  testimony  of  John  T.  Tuliy,  secre- 
tary of  the  board  of  assessors,  that  the  charges  for  the  col- 
lection of  the  several  assessments,  exceeded  the  two  and  one 
half  per  cent,  allowed  on  the  items  of  the  assessments  after 
deducting  therefrom  the  item  for  collection.  The  ordinance 
of  the  common  council  allows  to  the  collector  and  his  dep- 
uties, an  equal  part  of  two  and  one  half  per  cent,  on  all 
items  of  assessments  collected  by  the  bureau  for  the  collec- 
tion of  assessments  during  their  term  of  office,  and  of  two 
per  cent,  on  all  unpaid  items  of  assessments  returned  during 
their  term  of  office  to  the  bureau  of  arrears.  The  estimate 
of  the  cost  of  collection  was  based  on  the  supposition  that 
the  whole  amount  of  the  assessment  would  be  received  by 
the  collector  during  the  years  the  assessment  is  in  his  hands, 
and  therefore  that  he  would  be  entitled  to  two  and  one  half 
per  cent.  011  the  whole  amount  instead  of  but  two  per  cent., 
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which  he  is  authorized  to  receive  for  the  sums  not  collected 
by  him. 

And  it  appeared  that  the  collector  of  assessments,  not  only 
had  two  and  one  half  per  cent,  upon  the  expenses,  but  also 
the  same  per  centage  on  his  own  fees.  These  proceedings 
were  instituted  in  February,  1870,  and  the  testimony  taken 
from  time  to  time,  prior  to  April  13th.  On  the  20th  of 
April,  1S70,  the  cases  were  argued  before  Mr.  Justice 
BRADY,  at  special  term,  who  rendered  the  following  opinion: 

ABRAHAM  R.  LAWRENCE,  Jr.,  for  petitioners. 

A.  J.  VANDERPOEL,  for  the  Mayor,  Aldermen,  &c. 

BRADY,  J.  —  There  are  two  objections  taken  to  the  assess- 
ments imposed  upon  the  lands  of  the  petitioners,  which  are 
well  taken. 

First.  The  charge  for  cross-walks  of  stone,  none  having 
been  laid,  and  none  others  having  been  authorized. 

Second.  The  charge  for  collection  in  excess  of  two  and 
a  half  per  cent,  allowed  by  law.  These  charges  are  legal 
irregularities  within  the  decisions  of  this  court,  relative 
thereto,  and  the  assessments  must  be  vacated  under  the  act 
of  1858.  (Laws  of  1858,  p.  574,  §  2;  Matter  of  Wood,  51 
Barl.,  276  ;  Matter  of  Lewis,  35  How.,  162;  Matter  of  Sab- 
cock,  23  How.,  118;  Matter  of  Seams,  17  How.,  459;  Mat- 
ter ofBuhler,  19  How.,  317  ;  Matter  of  Wm.  S.  Astor,  MS.) 

Section  27  of  the  Act  of  1870,  chap.  383,  passed  April 
26,  1870,  might  render  these  objections  valueless,  but  that 
act  was  not  passed  when  these  applications  were  heard; 
has  no  retroactive  effect,  therefore,  and  the  irregularities 
under  its  provisions  cannot  be  remedied.  I  have  examined 
all  the  points  submitted  in  reference  to  the  proceedings  for 
the  assessments  objected  to,  and  my  judgment  is  that  none 
of  them,  except  those  embracing  the  items  mentioned,  are 
well  taken. 

I  deem  it  unnecessary  to  say  anything  further  in  deciding 
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these  applications,  except  that  the  principles  upon  which 
the  assessment  is  made  is  not  the  subject  of  review  under 
the  act  of  1858,  supra.  If  erroneous,  it  is  not  a  legal  irre- 
gularity within  the  meaning  of  that  act.  The  land  of  the 
petitioners  and  others  subject  to  assessment  for  the  improve- 
ment made  may,  therefore,  be  again  assessed,  as  provided 
by  the  act  of  1858,  supra,  the  charge  for  cross-walks  and 
the  charge  for  collecting  already  considered,  being  excluded 
from  the  expenses  of  the  improvement  and  the  expenses  of 
the  new  assessments  being  also  excluded. 

From  the  order  entered  on  this  decision,  the  Mayor,  Al- 
dermen and  Commonalty  appealed  to  the  general  term  of 
this  court. 

A.  J.  VANDERPOEL,  counsel  for  appellants. 
A.  R.  LAWRENCE,  Jr.,  counsel  for  respondents. 

By  the  court,  INGRAHAM,  P.  J. — We  have  heretofore  held 
that  the  act  of  1870  did  not  apply  to  cases  which  had 
arisen  before  the  passage  of  the  act,  but  that  such  act  was 
prospective  only  in  requiring  the  amount  erroneously 
assessed  to  be  deducted.  There  can  be  no  doubt  of  its 
having  been  irregular  not  to  lay  the  cross-walks  as  directed 
by  the  ordinance,  and  yet  to  charge  upon  the  owners  of 
lots  the  cost  of  laying  them.  The  cost  of  laying  Nicolson 
pavement  was  $4  95  per  square  yard  j  the  cost  of  the  bridge 
stones  was  $1  30  per  foot — nearly  three  times  more  than 
the  wooden  pavement.  It  would  not  require  any  great 
stretch  of  the  imagination  to  find  that  such  a  charge  was  a 
fraud  on  the  lot  owners,  which  entitles  them  to  the  relief 
sought.  The  charge  of  two  and  one  half  per  cent,  for  col- 
lecting was  not,  in  my  judgment,  erroneous.  The  statute 
gives  that  amount  on  moneys  collected.  This  charge,  as 
well  as  the  cost  of  the  work,  has  to  be  raised  by  an  assess- 
ment on  the  property,  and  the  whole  sum  when  collected  is 
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paid  into  the  treasury.  The  statutes  evidently  give  the 
percentage  on  the  whole  amount  assessed  and  collected.  It 
may  well  be  doubted  whether  the  contract  was  properly 
made  to  include  an  allowance  to  contractors  for  extra  com- 
pensation if  the  work  is  done  before  the  time  fixed  in  the 
contract.  No  such  authority  is  given  by  the  statute  author- 
izing the  assessment,  nor  does  the*  ordinance  directing  the 
improvement  provide  for  it.  We  see  no  authority  for  the 
department  to  agree  to  pay  extra  sums  to  the  contractor, 
not  for  doing  the  work,  but  for  doing  it  quicker  than  he 
would  otherwise  do  it.  It  is  opening  a  door  for  abuses 
which,  by  extending  the  time  for  completing  the  work, 
may  give  to  a  contractor  large  sums  of  money  for  which  he 
would  render  no  equivalent. 
Order  appealed  from  affirmed. 


H2  NEW  YORK  PRACTICE  REPORTS. 


In  re  Carow. 


U.  S.   DISTRICT  COURT. 

• 
In  re  CAROW. 


An  adjudication  of  bankruptcy  terminates  the  interest  of  the  bankrupt  in  any  policy 
of  insurance,  ana  the  policy  is  thenceforth  void  and  of  no  effect ;  but  an  insurance- 
company  may  consent  to  continue  their  liability  by  the  usual  transfer  of  the  policy 
to  the  register  in  charge  of  the  bankruptcy  proceedings,  until  an  assignee  shall 
have  been  appointed,  and  may  also  transfer  said  policy  to  the  assignee  when  ap- 
pointed. It  is  optional  with  the  company  to  continue  the  risk  by  such  transfers, 
or  to  cancel  the  same. 

The  title  to  the  property  of  a  bankrupt,  by  operation  of  law,  vests  in  the  register  as 
register,  although  the  property  may  be  in  the  possession  of  the  U.  S.  marshal  ae 
messenger,  it  is  still  in  the  possession  of  the  court,  and  the  register  is,  by  the  bank- 
rupt law,  the  court  or  trustee. 

The  U.1  S.  marshal  and  assignee  or  trustee  are  officers  of  the  court,  and  must  obey 
the  order  of  the  register,  and  their  necessary  expenses'  and  disbursements  made 
by  them  in  the  protection  of  the  property  of  the  bankrupt's  estate  must  be  taxed 
by  the  register  and  paid  out  of  the  estate. 

Southern  District  of  New  York. 

Before  JOHN  FITCH,  'Register — This  cause  is  now  pending 
before  me.  The  said  Carow  has  been  duly  adjudicated  a 
bankrupt  by  the  district  court.  The  United  States  marshal, 
AS  messenger,  has  seized,  attached,  and  has  in  his  possession, 
under  the  order  of  this  court,  three  ships,  claims  of  indebted- 
ness to  the  bankrupt  and  other  property,  claimed  by  creditors 
to  be  the  property  of  the  estate  of  the  bankrupt.  It  is 
satisfactorily  shown  to  me  by  creditors  and  by  the  United 
States  marshal,  that  these  ships  are  estimated  to  be  worth 
from  eighty  to  one  hundred  thousand  dollars  or  more,  sub- 
ject to  liens  and  incumbrances.  It  appears  by  the  sched- 
ules of  the  said  bankrupt  that  the  said  three  ships  were 
previously  insured  in  various  companies,  and  that  notes  of 
the  bankrupt  were  given  in  payment  of  said  insurance, 
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which  notes  have  not  been  paid,  and  are  set  out  in  said 
schedule  as  part  of  the  indebtedness  of  the  said  bankrupt. 

I  decide,  as  a  matter  of  law,  that  the  adjudication  of  this 
court,  declaring  the  said  Carow  a  bankrupt,  ended  the 
liability  of  the  companies  upon  their  policies  unless  they 
saw  fit,  at  the  request  of  the  register  in  bankruptcy,  or  the 
United  States  marshal  as  messenger,  in  writing,  to  consent 
to  continue  their  liability  under  said  policies  by  the  usual 
consent  and  transfer  of  said  policies  from  the  said  Carow 
to  the  said  register  or  marshal,  on  account  of  the  creditors 
of  the  estate,  until  an  assignee  shall  have  been  appointed, 
and  then  it  would  be  optional  with  the  companies  to  con- 
tinue the  risks  by  transfers  to  the  assignee  or  to  cancel  the 
same. 

The  interest  of  the  assured  in  a  policy  ceases  with  any 
transfer  thereof.  An  adjudication  of  bankruptcy  by  opera- 
tion of  law  transfers  the  interest  of  the  bankrupt  in  a  policy 
to  the  register.  The  policy  is  not  assignable  without  the 
consent  of  the  company  in  writing.  The  assignment  of  the 
policy  to  the  register  to  be  of  any  benefit  to  the  estate, 
must  be  with  the  consent  of  the  company  in  writing,  and 
without  such  consent  the  policy,  after  such  adjudication, 
would  be  void  and  of  no  effect,  a§  an  assignment  without 
consent  of  the  company,  avoids  the  policy.  (Smith  agt. 
The  Saratoga  County  Mutual  Fire  Ins.  Co.,  1  Hill,  497.) 

It  is  not  necessary  that  the  bankrupt  should  pro  forma 
assign  the  policy  to  the  register,  as  the  register  takes  it  by 
operation  of  law. 

The  filing  of  a  petition  in  bankruptcy  at  once  brings  the 
property  of  the  insolvent  into  the  bankruptcy  court,  and 
places  it  in  its  custody  and  under  its  protection  as  fully  as 
if  actually  brought jnto  the  visible  presence  of  the  court. 

I  hold  it  to  be  my  duty,  and  that  I  am  required  by  law, 
to  protect  the  interest  of  the  creditors,  or  by  an  order  of 
this  court  to  direct  the  United  States  marshal  to  cause  the 
said  ships  to  be  properly  insured,  in  safe  and  responsible  in- 
XLI.  8 
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surance  companies,  as  by  the  bankrupt  law  the  title  of  the 
property  and  estate  of  the  bankrupt  upon  the  adjudication 
and  order  of  reference  to  the  register,  by  operation  of  law, 
at  once  vests  in  the  register  as  register;  and  although  in  the 
actual  possession  of  the  United  States  marshal  as  messenger, 
it  is  still  in  the  possession  of  the  court,  and  he  will  be  pro- 
tected in  his  obedience  to  its  orders  by  the  court.  His 
expenses,  disbursements  and  costs  are  taxed  and  allowed  by 
the  register  (rule  5).  The  register  has  the  power  to  order 
the  payment  of  fees  and  expenses  incurred  in  the  proceed^ 
ings  out  of  the  funds  in  the  hands  of  the  assignee.  (In  re 
Lane,  2  B.  R.,  100).  He  may  appoint  a  watchman  to 
take  charge  of  the  property.  (In  re  Bogert  et  al.,  2  B. 
J?.,  178  ;  In  re  Shafer  et  al.,  2  B.  E.,  178.)  He  is  authorized 
and  required  to  receive  the  surrender  of  property  and 
keep  it  safely  until  it  can  be  turned  over  to  the  assignee. 
(In  re  Hasbrouck,  B.  jR.,  Sup.,  17.)  In  this  case  the 
money  necessary  to  pay  for  the  insurance  will  have  to  be 
advanced  by  the  marshal,  and  be  allowed  to  the  marshal 
in  his  bill  of  costs,  with  a  fair  compensation  for  the  use  of 
it,  to  be  allowed  and  taxed  by  the  register  and  paid  out  of 
the  proceeds  of  the  estate. 

I  hold  it  to  be  the  duty  of  the  register  to  exercise  a  sound 
discretion  in  regard  to  the  direction  to  be  given  in  regard 
to  estates  in  bankruptcy,  that  all  insurable  property  should 
be  properly  insured  and  properly  cared  for  in  every  respect ; 
that  the  register  is  as  it  were,  the  guardian  and  protector 
of  the  property  in  the  possession  of  the  court,  and  under  its 
control,  and  the  marshal  as  an  officer  of  the  court,  is  also 
under  its  control,  as  it  was  held  in  the  case  of  In  re  Glaser 
(1  B.  JR.,  73),  BLATCHPORD,  J.,  that  district  courts  had  orig- 
inal jurisdiction  in  all  matters  and  proceedings  in  bank- 
ruptcy, and  that  that  jurisdiction  extends  to  all  acts,  mat- 
ters and  things  to  be  done  under  and  in  virtue  of  the  bank- 
ruptcy. The  estate  surrendered  is  placed  in  the  custody 
of  the  court  so  sitting  in  bankruptcy,  and  the  officer 
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-(assignee  or  trustee),  appointed  to  manage  k,  is  accounta- 
ble to  the  court  appointing  him  and  to  that  court  alone. 
(In  re  Barrow,  In  re  Loeb,  Simon  &  Co.,  In  re  Winter,  1  B.  B., 
125 ;  In  re  Schnepf,  B.  R.  Sup.  XLI.;  In  re  Bowie,  1  B.  B., 
185.)  The  commencement  of  proceedings  in  bankruptcy 
at  once  transfers  to  the  district  court  the  jurisdiction  over 
the  bankrupt,  his  estate  and  all  parties  and  questions  con- 
nected therewith.  (Jones  agt.  Leach  et  al.,  1  B.  B.,  165 ; 
Pennington  agt.  Sale,  Phelan  et  al.,  1  B,  B,.,  157  ;  In  re 
Kingon,  33  How.,  392,  and  the  authorities  there  cited.) 

The  United  States  marshal,  as  messenger,  is  an  officer  of 
•the  court,  and  subject  to  its  authority  and  control,  and  must 
obey  its  orders  and  directions  as  such  officer  can  for  the 
interests  of  the  creditors,  and  also  have  a  care  that  the 
interests  of  the  bankrupt  shall  be  protected,  and  that  his 
property  shall  be  so  managed  as  to  realize  the  largest  amount 
attainable,  both  for  the  interest  of  the  creditors,  and  that 
the  bankrupt  may,  by  such  judicious  management  of  his 
property  and  effects,  come  within  the  provision  of  the  fifty 
per  cent,  clause.  In  order  to  afford  the  marshal,  as  messen- 
ger, full  protection  and  guaranty  by  order  of  the  district 
court  from  loss  by  rason  of  his  advance  for  premiums  upon 
the  policies  of  insurance,  I  propose  to  grant  the  following 
order  in  this  cause  : 

"  That  the  United  States  marshal  cause  to  be  insured  the 
three  ships,  now  in  possession  under  and  by  virtue  of  an 
order  of  this  court,  viz.  :  Polar  Star,  Tri-Mountain  and 
Edith  ;  that  he  cause  to  be  insured  the  Polar  Star  at  the 
sum  of  sixteen  thousand  dollars,  the  Tri-Mountain  at 
twenty-six  thousand  dollars,  and  the  Edith  at  forty-five 
thousand  dollars,  or  as  near  those  sums  as  he  can  procure 
insurance  on  them  respectively,  in  safe,  solvent  and 
responsible  insurance  companies  in  the  state  of  New  York, 
upon  reasonable  and  proper  terms  as  to  rates  of  insurance, 
for  the  space  of  two  months." 

Which,  as  the  order  of  this  court,  will  afford  the  marshal 
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ample  protection,  and  at  the  same  time  secure  the  creditor* 
the  value  of  the  property,  in  case  of 'loss,  and  also  secure 
the  other  claimants  and  all  those  having  prior  liens  or 
admiralty  liens  which  may  have  become  vested  rights  prior 
to  the  adjudication  in  bankruptcy.  In  any  event  the 
policies  should  be  so  worded  as  to  cover  the  interests  of  all 
concerned. 

As  this  is  a  question  as  to  the  power  of  the  register  in  invol- 
untary cases  to  cause  proper  care  to  be  taken  of  property,  I 
ask  the  direction  of  the  district  court  as  to  the  issue  of  the 
order  to  the  United  States  marshal,  as  the  marshal  desires  the 
protection  and  direction  of  the  court  in  this  matter,  there 
being  adverse  claimants  of  the  property  to  be  insured,  and 
the  attorneys  for  the  bankrupt  claim  that  the  bankrupt 
had  neither  right,  title  nor  interest  in  the  ships,  and  that 
this  court  in  bankruptcy  has  not,  by  any  proceedings  in  this 
cause,  acquired  any  jurisdiction  over  the  same. 

BLATCHFORD,  J. — If  the  marshal,  as  messenger,  has  these 
ships  in  his  possession  and  actual  custody  as  the  property 
of  the  bankrupt,  it  is  proper  they  should  be  insured  in 
such  sums  and  for  such  time  as  shall  seem  to  the  register 
proper.  In  that  view  and  on  the  certificate  of  the  register, 
the  annexed  proposed  order  is  approved. 
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SUPREME  COURT. 

JOHN  C.  STRONG,  appellant,    agt.  JAMES  F.  EIGHME   and 
others,  respondents. 

A  county  court  has  jurisdiction  of  an  action  to  foreclose  a  mortgage,  which  contains, 
in  addition  to  the  premises  described  and  situated  in  its  own  county,  land* 
described  and  situated  in  another  county. 

Fourth  Judicial  Department,  January  Term,  1871. 
Present,  MULLIN,  P.  J.,  TALCOTT  and  JOHNSON,  JJ. 
APPEAL  from  a  judgment  of  the  county  court  of  Erie 
Bounty,  dismissing  the  complaint  for  want  of  jurisdiction. 

JOHN  C.  STRONG,  in  person,  appellant. 

The  Code  confers  a  general  jurisdiction  on  the  county 
court  for  the  foreclosure  of  a  mortgage,  and  the  sale  of  the 
mortgaged  premises  situated  within  the  county,  and  the 
court  of  appeals  have  decided  the  jurisdiction  to  be  con- 
stitutional and  valid.  (Code,  530;  Benson  agt.  Cromwell, 
6  Abb.,  83  ;  Arnold  agt.  Bees,  17  Hotv.,  35  ;  18  N.  Y.,  57 ; 
36  N.  F.,  80.) 

1.  The  complainant,  in  this  case  only  asks  the  foreclosure 
of  the  mortgage  upon  the  lands  therein  specified  in  Erie 
county.     There  is  no  qualification  whatever  to  the  general 
jurisdiction  conferred  on  the  county  court. 

2.  The     defendant     Umlauf,    the    only    one    who    has 
answered  in  the  case,  reads  this  statute  confirming   gen- 
eral jurisdiction    with  this  qualification:     <« If   the   mort- 
gage sought  to  be  foreclosed  also  covers  land  in  another 
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county,  the  county  court  has  no  jurisdiction  to  order    a 
sale  of  the  lands  in  Erie  county." 

3.  There  is  no  such  qualification  in  the  statute.     It  is  not 
an  act  of  construction  to  insert  it,  but  an  act  of  legislation. 

4.  Suppose  I  loan  a  man  $10,000,  and  take  his  mort- 
gage upon  a  house  and  lot  in  Buffalo,    and    also    on    his- 
house  and  lot  in  Fort  Erie  across  the  river,  in  Canada.     If 
I  cannot  foreclose  upon   the  house  and  lot  in  Erie  county 
because  the  mortgage  also  covers  property  in  Canada,  the 
mortgagee     is      remediless.     For    Canada  is    as    much    a 
foreign    jurisdiction    to    the    supreme    court,    as    another 
county  is  to  the  county  court.     If  the  position  taken  in 
this  case  is  sound,  it  would    follow  that    neither    in    the 
American     or    Canadian    courts    could    the    mortgage    be 
foreclosed  at  all. 

II.  The  equities  of  the  plaintiff  are  all  admitted.  The 
defendant  Umlauf,  the  only  defendant  who  answers,  has- 
shown  no  standing  in  court  giving  him  a  right  to  raise  any 
question  whatever  in  the  case. 

1.  His  answer  is  a  virtual  judgment  creditor's  bill  against 
his  co-defendant,  Isaac  Eighme.  He  does  not  show  that  he 
ever  issued  any  execution  against  his  judgment-debtor, 
Isaac  Eighme,  or  had  acquired  in  any  way  an  equitable- 
lien  upon  his  assets. 

a.  He  avers  that  when  he  recovered  his  judgments  Isaac- 
Eighme  was  in  the  possession  of  the  lands  and  premise* 
covered  by  the  plaintiff's  mortgage.  Then  he  avers  he 
was  the  equitable  owner  of  the  same.  These  are  all  his- 
averments  against  his  judgment  debtor,  Isaac  Eighme. 

6.  He  does  not  aver  that  Isaac  Eighme  ever  held  the 
legal  title  to  the  lands,  or  that  his  judgments  were  ever  a 
lien  thereon,  or  that  he  ever  has  acquired  or  taken  the  legal 
steps  to  acquire  a  lien  upon  the  equitable  interests  of  Isaac 
Eighme,  which  are  the  only  ones  he  pretends  he  has  in  the 
lands  covered  by  the  plaintiff's  mortgage. 

III.  The  foreclosure  in  the  county  court  would   give  full 
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and  perfect  relief  according  to  the  rights  of  all  parties.  It 
would  be  a  bar  against  any  second  foreclosure  of  this  mort- 
gage upon  the  lands  it  covers  in  Cattaraugus  county.  The 
plaintiff,  in  such  a  case,  will  never  foreclose  his  mortgage 
in  the  county  court,  except  where  the  lands  in  the  county 
are,  in  his  judgment,  as  in  this  case,  a  fair  and  adequate 
security  lor  the  mortgage  money.  (16  Johns.,  136  ;  15 
Johns.,  229  ;  1  Wend.,  487  j  8  Wend.,  492;  Smith's  Leading 
Cases,  669  ;  42  Barb.,  270.) 

1.  The  finding  of  the  judge  shows  the  whole  amount  of 
the  mortgage  money  is  due,  and  of  course  any  second  suit 
for  the  foreclosure  of  the  same  mortgage  would  be  barred. 

We  submit,  therefore,  the  learned  judge  erred  in  dismiss- 
ing the  plaintiff's  complaint. 

S.  P.  PERKINS,  for  respondent. 

I.  The  county  court  was  correct  in  deciding  to  dismiss 
the  plaintiff's  complaint  in  this  action,  because, 

1.  The  mortgage  in  suit,  covers  real  estate  situate  in  two 
different  counties  of  this  state,  only  a  portion  of  which  is 
situate  in  the  county  of  Erie,  where  alone  said  Erie  county 
court  has  jurisdiction  in  any  matter,  suit,  or  proceeding. 

2.  Because  county  courts   of  this  state,  are  courts  of 
limited  jurisdiction,  all  their  powers  and  duties  are  carefully 
defined  and  prescribed  by  statute.     This  court  has  no  original 
common  law  jurisdiction  whatever.     Section  30  of  the  Code 
of  Procedure,  carefully  limits  and  defines,  in  what  particular 
actions  and   proceedings,  the  county  court  of  each  of  the 
several  counties  of  this  state  can  exercise  its  jurisdictional 
functions.     It  will  be  seen  by  a  reference  to  this  section  of 
the  Code,  that  the  powers  and  jurisdiction  of  this  court,  as 
separately  defined,  in  each  and  all  of  the  thirteen  subdivisions 
of  said  section,  are  co-extensive  only  with  the  limits  of  the 
county. 

3.  Because  bv  the  third  subdivision  of  said  section  30  of 
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the  Code,  county  courts  are  specifically  limited  in  actions 
to  foreclose  and  satisfy  mortgages,  to  mortgaged  premises 
lying  or  situated  within  the  county,  and  the  collection  of 
any  deficiency  of  the  mortgage  remaining  unpaid  after  the 
sale  of  the  mortgaged  premises,  that  is,  the  premises  within 
the  county,  and  not  out  of  it,  clearly. 

4.  Because  it  was  clearly  the  intention  of  the  law  making 
power,  in  thus  limiting  and  defining  the  power  and  terri- 
torial jurisdiction  of  this  court,  to  erect  a  barrier,  which 
would  serve  to  prevent  any  clash  or  conflict  of  jurisdiction, 
not  only  between  the  several   county   courts  of  this  state, 
but  also  between  it  and  those  courts  exercising  original 
jurisdiction. 

5.  Because  in  the  case  at  bar,  the  mortgage  in  suit,  con- 
tains a  clause  which  at  once  calls  upon  the  court  to  make  a 
decree  affecting  property  described  in  the  mortgage  outside 
the  limits  of  Erie   county.     To  illustrate,  suppose  in  the 
light  of  this  clause  contained  in   the  mortgage  referred  to, 
that  the  county  court  of  Erie  county  had  decided  that  it 
had  jurisdiction  to  entertain  said  action,  and  had  gone  on  to 
make  a  decree  in  accordance  with  the  terms  and  conditions 
therein  contained  ?     What   would    it   have  been  ?     Why, 
most  certainly,  it  would   have  decreed  in  the  first  place,  a 
foreclosure  and  sale  of  the  premises  lying  in  Erie  county  ; 
and  secondly,  that  before  the  lands  in  Erie  county  could  be 
sold  under  such  decree,  the  appellant  must  first  go  into 
Cattaraugus  county,  and  there   invoke  the  jurisdiction  of 
some  competent  judicial  tribunal,  to  grant  him  a  decree  of 
foreclosure  and  sale  of  the  premises  situated  in  the  latter 
county,  first  described  in  said  mortgage,  and  to  sell  the  same 
at  a  judicial  sale  under  such  decree  as  he  might  obtain,  and 
for  the  best  price  it  would  bring;  and  then,  thirdly  ;  that  if 
there  should   remain  any  deficiency  after    such   sale,   he 
would  be  permitted  to  resort  to  the  sale  of  the  premises 
secondly  described  in  said  mortgage,  situate  in  Erie  county; 
and  then  fourthly,  after  the  sale  of  the  last  parcel  named  if 
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there  still  remained  a  deficiency,  the  appellant  would  be 
allowed  to  sell  the  last  parcel  described  in  said  mortgage 
and  soon,  until  all  the  mortgaged  premises  were  exhausted  ; 
-and  lastly,  if  there  still  remained  a  deficiency  a  judgment 
over  of  course  against  the  maker  of  the  bond  for  the  amount 
ascertained  on  the  coming  in  of  the  report  of  the  referee  for 
confirmation. 

II.  The  county  court,  being  therefore  a  court  of  limited 
jurisdiction  and  powers,  can  only  act  within  certain  pre- 
scribed limits  created  by  statute.  By  section  14,  of  article 
6,  of  the  constitution  of  this  state,  it  is  provided,  that  county 
courts  shall  have  such  jurisdiction  as  the  legislature  may 
prescribe;  but  shall  have  no  original  civil  jurisdiction  except 
in  certain  special  cases.  The  special  cases  are  limited  and 
defined  by  section  30  of  the  Code  cited,  therefore, 

1.  By  subdivsion  three  of  said  section  30,  it  is  clear  that 
in  all  cases,  where   lands  described   in  one  mortgage,  are 
situated  in  different  counties  of  the  state,  the  county  court 
ot  neither  of  the  counties  in  which  any  of  these  parcels  are 
situated,  have  no  jurisdiction  to  entertain  an  action  brought 
to  foreclose  said  mortgage.     It  is  claimed  by  the  appellant, 
that  in  a  case  where  one  mortgage  covers  for  instance,  one 
parcel  of  land  in  Erie  county,  another  in  Monroe,  and  still 
another  in  Cattaraugus  county,  that  the   county  courts  of 
these  several  counties  would  each  have  jurisdiction  to  enter- 
tain an  action  to  foreclose  said  mortgage,  so  far  as  the  same 
related  to  the  lands  and  premises  situated  within  the  limits 
of  their  respective  counties.     In  other  words,  that  the  mort- 
gagee has  a  right  in  such  a  case,  to  bring  as  many  actions 
to  foreclose  his  mortgage,  as  there  are  different    counties 
containing  lands  covered  by  it,  and  hence 

2.  It  would  follow  as  a  matter  of  course,  that  the  party 
in  such  a  case  could,  and  indeed  would,  be  entitled  to  recover 
as  many  bills  of  cost,  as  he  had  suits.     It  is  clear  then, 

3.  That  such  an  exercise  of  power  and  jurisdiction  on  the 
part  of  county  courts,  would  be  in  direct  conflict   with  the 
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intention  of  the  law  making  power,  as  well  as  contrary  to 
public  policy. 

III.  It  will'not  be  claimed  by  the  appellant  in  the  case  at 
bar,  that  by  the  foreclosure  and  sale  of  the  lands  embraced 
in  the  mortgage  in  suit,  lying  in  Erie  county,  that  he  thereby 
abandons  and  waives  his  lien  on  the   lands  in  Cattaraugus- 
county,  embraced  also  in  the  same  mortgage — neither  can 
it  be  claimed  as  a  matter  of  law,  that  a  judgment  in  fore- 
closure of  the  lands  in  the  former  county,  would  operate  as- 
a  bar  to  the  foreclosure  and  sale  of  the  lands  in  the  latter 
(Cattaraugus)  county,  for  any  deficiency  which  should  be 
found,  after  the  sale  of  the  premises  in  the  former  county. 

1.  There  is  no  claim  or  pretense  set  up  in  the  appellant's- 
complaint,  nor  was  it  claimed  on  the  trial  that  he  had,  by 
commencing  his  action  to  foreclose  on  the  lands  in  Erie 
county  alone,  thereby  waived  or  abandoned  his  lien  upon  the 
lands  embraced  in  said  mortgage  lying  in  Cattaraugus  county* 

2.  The  appellant  claimed  and  insisted  on  the  trial  of  this 
action  that  as  a  matter  of  law,  he  had  a  right  to  foreclose 
his  mortgage  in  each  and  both  of  said  counties,  in  the  county 
courts  thereof,  or  in  the  supreme  court  as  he  might  elect. 

IV.  The  supreme  court,  is  the  only  court   of  this  state 
which  has  jurisdiction  to  entertain  an  action  to  foreclose  a 
mortgage  which  embraces  and  covers  lands  lying  in  more 
than  one  county.     By  section   123  of  the  Code,  the  trial 
must  be  had  in  the  county  where  the  subject,  or  some  part 
thereof  \*  situate.     By  section  132   of  the  Code,  it  provides 
for  filing  notice  Us  pendens  in  every  county  in  which  real 
property  affected  by  the  action  is  situated — and  particularly 
refers  to  foreclosure  of  mortgages. 

V.  It  is  well  settled  that  these  statutes  regulating  and 
defining  the  powers  and  jurisdiction  of  county  courts  in  this- 
state,  must  be  strictly  construed  in  all  cases. 

VI.  By  section  148  of  the  Code,  an  objection  to  thejuris- 
diction  of  the  court,  can  always  be  taken  on  the  trial  of  the 
action. 
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We,  therefore,  claim  that  the  judgment  in  this  action 
should  be  affirmed,  with  costs. 

VII.  On  appeal,  the  respondent  is  entitled  to  the  benefit 
of  any  presumption  which  will  uphold  the  decision  in  the 
court  below.  (Mead  agt.  Sunn,  32  N.  Y.,  275  ;  Carman 
agt.  Pulte  et  alj  21  N.  F.,  547  ;  Grant  agt.  Morse,  22  N. 
Y.,  323  ;  Hoyt  agt.  Hoyt,  8  Bosw.,  511  ;  President,  &c.  of 
Lee  Sank  agt.  Satterlee,  4=  Robts.,  1.) 

By  the  court,  TALCOTT,  J. — The  complaint  in  this  action, 
was  upon  a  mortgage,  described  as  covering  certain  lands- 
in  Erie  county,  and  sought  a  foreclosure  and  sale  of  the 
same,  in  the  usual  form,  without  stating  that  the  mortgage 
embraced  any  other  lands.  One  Umlauf,  made  a  party 
defendant  as  a  judgment  creditor,  alone  answered,  but  did 
not  allege  that  the  mortgage  covered  other  lands  than? 
those  specified  in  the  complaint,  or  claim  any  rights- 
upon  which  that  circumstance  has  any  material  bearing. 

On  the  trial  it  appeared  that  the  mortgage  also  covered 
certain  lands  in  Cattaraugus  county.  Whereupon,  and  as 
is  stated  in  the  judgment,  "for  that  reason  solely,"  the 
complaint  in  the  action  was  dismissed  upon  the  ground 
that  the  court  had  no  jurisdiction  to  entertain  the  action 
or  grant  the  usual  decree  of  foreclosure.  In  this  we  think 
the  court  below  erred.  As  the  constitution  now  stands- 
the  county  courts  have  such  original  jurisdiction  as  may 
be  conferred  upon  them  by  the  legislature. 

The  legislature  has,  with  others,  conferred  upon  the 
county  courts  by  the  30th  section  of  the  Code,  the  fol- 
lowing jurisdiction,  viz.: 

"  3.  The  foreclosure  or  satisfaction  of  a  mortgage,  and  the 
sale  of  mortgaged  premises,  situated  within  the  county,  and 
the  collection  of  any  deficiency  on  the  mortgage  remaining 
unpaid,  after  the  sale  of  the  mortgaged  premises." 

Where  the  plaintiff  seeks  a  strict  foreclosure  and  a  part 
of  the  mortgaged  premises  are  situated  within  the  countyr 
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-or  where  he  desires  only  a  sale  of  the  premises  situated 
within  the  county,  although  the  mortgage  may  embrace 
other  premises,  we  do  not  see  why  the  county  court  has 
not  jurisdiction  within  the  above  provision  of  the  Code, 
.and  the  section  123  regulating  the  place  of  trial.  The  pro- 
vision above  quoted  may  well  be  supposed  to  have  con- 
templated the  exercise  of  such  jurisdiction,  as  the  limitation 
is  not  to  entertain  suits  for  the  foreclosure  and  satisfaction 
of  mortgages  upon  lands  situated  within  the  county,  but 
that  power  is  left  general,  while  the  restriction  to  lands  in 
the  county  is  confined  to  the  power  of  sale. 

If  the  plaintiff  is  willing  to  resort  only  to  the  lands  situ- 
ated in  the  county  for  the  satisfaction  of  the  mortgaged  debt, 
and  there  are  no  reasons  rendering  such  a  resort,  in  the  first 
instance,  inequitable,  we  do  not;  see  why  he  may  not  do  so 
In  such  case  he  will  not  be  entitled  to  a  decree  over,  against 
the  person  for  a  deficiency  arising  on  the  sale,  as  such  decree 
-can  only  be  granted  after  a  sale  of  all  the  lands  covered  by 
the  mortgage.  He  cannot,  after  having  obtained  a  decree  in 
such  case,  commence  another  action  upon  the  same  mortgage 
in  another  county  court,  or  in  the  supreme  court,  for  to  such 
an  action  a  plea  of  transit  in  rem  judicatam  would  be  an 
answer.  If  any  reasons  exist  rendering  a  resort  to  the  lands 
lying  within  the  jurisdiction  of  the  court  in  which  the  action 
is  commenced,  in  the  first  instance  inequitable,  as  the  court 
in  such  case,  could  not  give  the  relief  to  which  the  defendant 
would  be  entitled,  the  action  must  be  dismissed,  and  in  such 
case,  as  a  general  rule,  at  the  plaintiff's  expense,  but  with- 
out prejudice. 

We  observe  that  the  respondent  states  in  his  points,  that 
the  mortgage  in  question,  expressly  provides,  that  the  Cat- 
taraugus  lands  shall  be  first  sold  before,  a  resort  can  be  had 
to  the  lands  in  Erie  county,  but  this  fact  no  where  appears 
from  the  record,  and  we  cannot  go  out  of  the  record  for  the 
facts.  The  judgment  of  the  county  court  must  be  reversed 
and  a  new  trial  ordered,  costs  to  abide  the  event. 
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N.  Y.  SUPERIOR  COURT. 

Louis  CHAMBORET  and  ELIZA  CHAMBORET,  plaintiffs- 
and  respondents,  agt.  JAMES  CAGNEY,  defendant  and 
appellant. 


In  an  action  for  unlawfully  and  wrongfully  taking  and  carrying  away  certain  goods, 
chattels,  household  furniture,  wearing  apparel  and  jewelry,  the  property  of  the 
plaintiffs,  of  the  valae  of  $4,170,  and  that  the  defendant  converted  and  disposed 
of  the  same  to  his  own  use,  to  plaintiffs'  damage,  $5,000.  And  the  answer  of  the 
defendant  contains  specific  denials,  putting  in  issue  every  material  allegation  of 
the  complaint,  and  also  a  counter-claim  for  the  recovery  of  $350,  damages  alleged 
to  have  been  sustained  by  the  defendant  by  reason  of  the  plaintiffs  making  default 
in  the  performance  of  the  condition  contained  in  a  chattel  mortgage,  executed  by 
the  plaintiffs  to  the  defendant  upon  said  property,  and  the  defendant,  thereupon,, 
took  possession  of  so  much  of  the  property  as  he  could  find,  but  plaintiffs  had 
before  that  time,  secreted  and  removed  a  part  thereof,  which  could  not  be  found ; 
that  it  was  subsequently  discovered  that  the  plaintiffs  had  no  title  to  a  part  of  the 
property  taken  by  the  defendant,  although  included  in  the  mortgage,  and  the 
same  was  replevied  and  taken  from  the  possession  of  the  defendant  by  the  true 
owners  thereof,  whereby  the  defendant  sustained  loss  to  the  amount  of  $350,  for 
which  amount  he  demands  judgment  against  the  plaintiffs: 

Held,  that  this  counter  claim  is  not  connected  with  the  trespass  upon  which  the 
plaintiffs  rely,  nor  can  it  be  claimed  that  it  arose  out  of  the  transaction  set  forth 
in  the  complaint,  and  that  it  cannot  be  upheld,  without  a  great  stretch  of  the 
meaning  of  the  words  ''  subject  of  the  action,"  beyond  their  true  and  proper 
significance. 

Jit  seems,  that  under  subdivision  t  of  section  150  of  the  Code,  a  counter-claim  may 
be  interposed  in  an  action  for  a  tort,  provided  such  counter-claim  arises  out  of  the 
transaction  set  forth  in  the  complaint  as  the  foundation  of  plaintiffs'  claim,  or  is 
connected  with  the  subject  of  the  action.  (  We  think  that  this  dictum  cannot  be 
sustained  on  authority,  but  on  the  contrary  the  authorities  that  bear  on  the  question 
are  decidedly  adverse  to  this  view. — REP.) 


General  Term,  February,  1870. 

Before  BARBOUR,  C.  J.}  McCuNN  and  FREEDMAN,  JJ. 

APPEAL  from  an  order  of  the  special  terra  sustaining 
plaintiffs'  demurrer  to  the  counter-claim  set  forth  in  the 
'answer  of  the  defendant, 
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The  complaint  alleged  as  a  cause  of  action  that  on  Sep- 
tember 28,  1S6S,  the  defendant  unlawfully  and  wrongfully 
took  and  carried,  away  certain  goods,  chattels,  household 
furniture,  wearing  apparel  and  jewelry,  the  property  of  the 
plaintiffs,  of  the  value  of  $4,170,  and  that  he  converted  and 
disposed  of  the  same  to  his  own  use  to  plaintiffs'  damage, 
$5,000.  The  answer  of  the  defendant  contained  a  series  of 
specific  denials,  putting  in  issue  every  material  allegation  of 
the  complaint,  and  also  a  counter-claim  for  the  recovery  of 
$350  —  damages  alleged  to  have  been  sustained  by  the 
defendant  in  the  following  manner  : 

That  in  pursuance  of  a  certain  agreement  made  between 
the  parties  in  relation  to  the  hiring  of  certain  premises,  a 
certain  chattel  mortgage  upon  the  goods  and  chattels 
described  in  the  complaint,  was  duly  executed  and  deliv- 
ered by  the  plaintiffs  to  the  defendant;  that  default  was 
made  in  the  performance  of  the  condition  contained  in  the 
mortgage  ;  that  the  defendant  thereupon  took  possession,  as 
he  lawfully  might,  of  so  much  of  said  property  as  he  could 
find,  but  that  the  plaintiffs  had,  before  the  said  taking, 
secreted  and  removed  a  part  thereof,  which  could  not  be 
found  ;  that  it  was  subsequently  discovered  that  the  plain- 
tiffs had  no  title  to  a  part  of  the  property  taken  by  the  de- 
fendant, although  included  in  the  mortgage,  and  that  the  same 
was  replevied  and  taken  from  the  possession  of  the  defend- 
ant by  the  true  owners  thereof,  whereby  the  defendant  sus- 
tained loss  to  the  amount  of  $350,  for  which  amount  he 
•demanded  judgment  against  the  plaintiffs. 

The  plaintiffs  demurred  to  the  counter-claim  contained 
in  the  answer  for  insufficiency  in  not  stating  facts  sufficient 
to  constitute  a  counter-claim. 

The  demurrer  was  sustained  at  special  term,  and  the 
defendant  appealed. 

ELIAS  J.  BEACH,  for  .appellant. 

J.  C.  GRAY  &  J.  A.  DAVENPORT,  for  respondents. 
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By  the  court,  FREEDMAN,  J. — The  facts  pleaded  and  relied 
«pon  by  the  defendant  as  a  counter-claim,  constitute  a  good 
cause  of  action  in  favor  of  the  defendant  against  the  plain- 
tiffs. If  greater  certainty  and  definiteness  are  desired,  plain- 
tiffs' remedy  is  by  motion  and  not  by  demurrer.  The  real 
question,  therefore,  to  be  determined  is,  whether  these  facts 
can  be  pleaded  as  a  counter-claim  in  this  action,  or  whether 
the  defendant  is  to  be  driven  to  a  separate  action. 

The  counter-claim  is  a  creation  of  the  Code,  and  since 
1852  includes  the  defenses  of  set-off  and  recoupment  as  they 
were  understood  prior  to  that  time  (Pattison  agt.  Richards, 
22  Barb.,  146),  but  is  broader  and  more  comprehensive 
than  either.  In  Boston  Mills  agt.  Eull  (6  Abb.,  N.  S.,  319; 
S.  C.,  37  How.,  299),  I  discussed  this  question  fully,  citing 
many  authorities,  and  pointed  out  the  distinction  between 
a  set-off,  recoupment  and  the  counter-claim  introduced 
by  the  Code. 

The  first  essential  of  every  counter-claim  is,  that  it  shall, 
of  itself,  be  a  distinct  cause  of  action  in  favor  of  the  defend- 
ant pleading  it  and  against  the  plaintiff  in  the  action,  between 
whom  a  several  judgment  might  be  had  as  provided  by  sec- 
tion 274.  If  it  full;*  short  of  this,  it  cannot  be  treated  as  a 
counter-claim  within  the  meaning  of  the  Code  (Vassar  agt. 
Livingston,  13  N.  Y.,  248),  although  it  may  constitute  a 
good  defense  as  a  set-off.  (Ferreira  agt.  Depew,  4  Abb., 
131 ;  Duncan  agt.  Stanton,  30  Barb.,  533 ;  Spencer  agt. 
BabcocJc,  22  Barb.,  326.)  A  counter-claim  differs  from  new 
matter  which  may  be  set  up  in  the  answer  in  this :  the 
new  matter  can  only  be  used  to  defeat  an  action  ;  a  count- 
er-claim may  be  used  to  sustain  an  action.  It  is  simply  a 
cross  action  to  enforce  a  legal  or  equitable  set-off  against  the 
plaintiff  in  the  action. 

There  are  two  species  of  counter-claims  authorized  by 
the  Code :  one  which  can  be  pleaded  only  in  an  action  aris- 
ing upon  contract,  and  another  which  may  be  set  up  in  any 
action. 
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I.  In  an  action  arising  on  contract,  the  defendant  may  set 
up  as  a  counter-claim  any  other  cause  of  action  arising  also 
on  contract,  express  or  implied  (Andrews  agt.  The  Artisans' 
Bank,  26  N.  T.f  301,  and  Lignot  agt.  Redding,  4  E.  D. 
Smith,  285),  and  existing  at  the  commencement  of  the  action, 
against  a  plaintiff  between  whom  and  such  defendant  a  sev- 
eral judgment  might  be  had  in  the  action  according  to  the 
provisions  of  section  274,  and  owned  by  such  defendant  at 
the  time  of  the  commencement  of  the  action  (Chambers  agt. 
Lewis,  11  Abb.,  210 ;   Van  Valen  agt.  Lapham,   13  How., 
240),  and  due  at  said  time  (Rice  agt.  0' Conor,  10  Abb.,  262; 
Code,  §  150,  subd.  2). 

II.  In  any  other  action  any  defendant   may  set  up  as  a 
counter-claim  against  any  one  of  the  plaintiffs,  between 
whom  and  himself  a  separate  judgment  might  be  had  in  the 
action  as  aforesaid   (§  274 ;  Briggs  agt.  Briggs,  20  Barb., 
477  ;  Newell  agt.  Salmons,  22  Barb.,  647),  any  claim  exist- 
ing in  favor  of  such  defendant  against  such  plaintiff  at  the 
time  of  the  commencement  of  the  action  (see  Chambers  agt. 
Lewis  and   Van  Valen  agt.  Lapham,  supra),  and  of  which 
such  defendant  is  the  owner  (Lafarge  agt.  Kelsey,  1  Bosw., 
171),  provided,  however,  such  claim  is  founded  upon  a  cause 
of  action  arising  out  of  the  contract  or  transaction  set  forth 
in  the  complaint,  or  is  connected  with  the  subject  of  the 
action.     (Code,  §  150,  siibd.  1.) 

Formerly  the  rule  was  that  in  an  action  for  a  tort,  a 
counter-claim,  no  matter  whether  arising  on  contract  or 
based  upon  another  tort,  cannot  be  allowed  ;  but  this  rule, 
it  will  be  observed,  has  now  been  so  far  modified  as  to  allow 
the  interposition  of  a  counter-claim  in  the  full  sense  of  the 
Code,  whether  arising  on  contract  or  based  upon  a  tort,  in 
an  action  for  a  tort,  whenever  such  counter-claim  is  founded 
upon  a  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint,  as  the  foundation  of  plaintiffs'  claim, 
or  whenever  it  is  connected  with  the  subject  of  the  action 
As  soon  as  a  defendant  does  bring  himself  within  one  or  the 
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other  of  these  exceptions  made  to  the  general  rule,  his  right 
to  counter-claim  is  perfect,  irrespective  of  the  form  of  plain- 
tiffs' cause  of  action  as  set  out  in  the  complaint.  This  point 
has  been  expressly  decided  by  this  court,  at  general  term,  in 
Xenia  Sank  agt.  Lee  (2  Bosw.,  694  j  S.  C.,  7  Abb.,  372). 
See,  also,  to  the  same  effect,  Brown  agt.  Buckingham  (11 
Abb.,  387;  21  How.,  190). 

The  authorities  relied  upon  by  the  plaintiffs  in  the  case  at 
bar  do  not  establish  a  contrary  doctrine.  Upon  a  careful 
examination  and  analysis  of  them  I  find  that  every  case  so 
cited  has  been  correctly  decided,  although  with  different 
result,  for  the  reason  that  the  defendant  had  failed  to  bring 
himself  within  at  least  of  one  of  the  exceptions  established 
by  the  Code  as  aforesaid.  Pattison  agt.  Pilchards,  (22  Barb., 
143),  was  an  action  for  a  tort;  defendant  counter-claimed 
for  breach  of  a  contract  made  four  years  prior  to  to  the  com- 
mission of  the  alleged  tort  and  having  no  connection  with 
the  subject  of  the  action. 

Donahue  agt.  Henry,  (4  E.  D.  Smith,  162),  was  an  action 
for  a  tort,  and  a  proposed  set-off  was  held  inadmissible  be- 
cause it  related  to  other  property  than  the  one  forming  the 
subject  df  the  action. 

Barhyte  agt.  Hughes,  (33  Barb.,  320),  was  an  action  for  an 
assault  and  battery.  The  defendant  set  up,  by  way  of 
counter-claim,  an  assault  and  battery  committed  upon  him 
by  the  plaintiffpn'or  to  the  one  described  in  the  complaint. 
The  court  very  properly  held  that  the  two  occurrences  were 
so  independent  of  each  other  that  they  could  not  be  disposed 
of  in  one  action. 

In  Mayor,  &c.  agt.  The  Parker  Vein  Steamship  Co.  (2 1 
How.,  2S9 ;  S.  C.,  12  Abb.,  300  ;  8  Bosw.,  300),  the  action 
was  on  contract  for  the  payment  of  rent.  The  counter- 
claim was  for  a  wrongful  conversion  of  certain  fixtures.  It 
neither  arose  out  of  the  contract  or  transaction  set  forth  in 
the  complaint,  nor  could  it  be  connected  with  the  subject 
of  the  action.  To  obviate  this  difficulty,  the  defendants 
VOL.  XLI.  6 
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made  an  attempt  to  sustain  it  under  the  second  subdivision 
of  section  150,  which  provides  that  in  an  action  arising  on 
contract,  any  other  cause  of  action  arising  also  on  contract 
may  be  set  up  as  a  counter-claim,  and  argued  that  they  had 
a  right  to  waive  the  tort  and  proceed  upon  the  legal  fiction 
of  an  implied  contract  to  pay  the  value.  But  the  court 
held  that  this  could  not  be  done  under  the  subdivision  re- 
ferred to  j  that  the  counter-claim,  as  pleaded,  was  simply 
and  purely  a  claim  to  recover  damages  for  a  tort,  upon 
which,  according  to  the  rule  laid  down  by  the  court  appeals 
in  Walker  agt.  Bennett,  (16  N.  Y.,  250),  no  recovery  could 
be  had  as  upon  contract. 

The  only  remaining  question,  therefore  is,  whether  the 
defendant  has  brought  himself  within  the  letter  and  spirit 
of  the  first  subdivision  of  section  150  of  the  Code.  I  have 
not  been  able  to  find  that  the  precise  meaning  of  the  words 
*'  subject  of  the  action,"  as  used  in  that  subdivision,  has 
ever  been  judicially  determined.  In  Borst  agt.  Corey,  (15 
N.  Y.,  509),  the  court  of  appeals  held  that  the  term  l(  sub- 
ject-matter" of  suits,  as  used  in  section  49  (of  2  E.  S.,  301), 
is  synonymous  with  the  term  ''cause  of  action"  used  else- 
where in  the  same  statute.  Analogy  as  well  as  sound 
reasoning  call  for  a  similar  construction  of  the  words  "  sub- 
ject of  the  action."  These  words  must  be  deemed  to  mean 
the  subject-matter  in  dispute,  or,  to  be  still  more  explicit, 
the  facts  constituting  the  cause  of  action.  In  the  case  at 
bar,  plaintiffs  brought  the  action  for  a  trespass  upon  their 
property.  The  object  of  the  action  is  to  recover  damages, 
but  the  subject  thereof  is  the  trespass  committed  by  the 
defendant.  The  counter-claim  interposed  by  the  defendant 
is  based  partly  upon  plaintiff's  fraudulent  concealment  of 
property  not  taken  by  the  defendant,  and  partly  upon  the 
failure  of  plaintiff's  title  to  property  which  was  taken.  But 
it  is  not  connected  with  the  trespass  upon  which  plaintiffs 
rely,  nor  can  it  be  claimed  that  it  arose  out  of  the  transac- 
tion set  forth  in  the  complaint.  I  concede  that  section  150 


NEW  YORK  PRACTICE  REPORTS. 


Chamboret  agt.  Cagney. 


of  the  Code  was  enacted  to  simplify  and  expedite  the  ad- 
ministration of  justice;  that  it  is  a  remedial  and  beneficial 
provision,  which  should,  at  all  times,  receive  a  liberal  con- 
struction, and  from  the  start  I  felt  strongly  inclined  to  up- 
hold the  counter-claim.  Subsequent  reflection,  however, 
has  convinced  me  that  it  cannot  be  done  without  a  great 
stretch  of  the  meaning  of  the  words  "  subject  of  the  action" 
i>eyond  their  true  and  proper  significance. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

BARBOUR,  Ch.  J.     I  concur. 

McCuNN,  J.    I  concur. 
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SUPREME  COURT. 
JOHN  W.  HAMLIN  agt.  HENRY   DINGMAN. 

An  appointment  of  a  school  district  collector  nnder  the  statute,  (Lares  1864,  Art.  3r 
Title  7,  Ch.,  555,  $  32,)  made  by  parol,  by  the  trustees  of  the  school  district,  does 
not  vest  the  title  of  office,  in  the  appointee.  The  appointment  should  be  made  in 
writing  as  required  by  the  statute,  under  the  hands  of  the  trustees ;  it  is  the  incum- 
bents commission  or  warrant ;  and  the  statute  having  designated  the  mode  and 
manner  of  making  it,  it  becomes  the  very  essence  of  the  requirement. 

A  parol  appointment  of  the  collector,  by  a  sole  trustee  of  the  school  district,  the 
execution  of  the  bond  by  the  collector,  the  approval  thereof  by  the  trustee, 
together  with  the  delivery  of  a  tax-warrant  to  him,  constitute  him  an  officer  de 
facto,  within  the  meaning  of  that  phrase.  And  his  acts  as  such  de  facto  officer, 
are  binding  upon  the  public  and  third  parties,  and  the  title  to  his  office  cannot  be 
inquired  into  collaterally. 

But  BO  far  as  the  officer  himself  is  concerned,  the  government  may  try  the  right  to 
the  office  by  qvjo  warranto ;  and  the  title  to  the  office  may  also  be  questioned  where 
he  is  a  party,  and  is  sued  for  an  act  which  he  can  only  justify  as  an  officer. 

The  sole  trustee,  (defendant)  who  attempted  to  create  the  collector  an  officer,  and  to- 
endow  him  with  the  rights  and  functions  of  office,  but  disregarded  the  provisions 
of  the  statute  as  to  the  mode  and  manner  of  executing  the  power  vested  in  him, 
stands  in  no  better  position.  He  is  in  no  just  sense  a  stranger  to  the  acts  and  doings 
of  the  collector,  and  was  not  ignorant  of  the  defects  of  his  appointment,  and  knew 
it  was  void,  and  yet  sets  him  in  motion  with  a  command  to  seize  and  sell  the 
property  of  others.  He  is  also  liable  to  the  plaintiff  as  a  wrong  doer. 

Erie  Special  Term,  January,  1871. 

THIS  was  an  action  of  trover  for  the  conversion  of  a  yoke 
of  oxen,  proved  to  be  the  property  of  the  plaintiff. 

The  defendant  was  sole  trustee  of  a  school  district,  and  as 
such  trustee  made  out  and  delivered  to  one  Fowler  Hunger, 
a  tax  warrant  against  the  tax  payers  of  the  district,  among 
them  the  plaintiff,  and  by  virtue  of  such  warrant,  the  said 
Fowler,  levied  upon  and  sold  at  public  auction,  the  property 
in  question. 

From  the  bill  of  exceptions,  it  appears,  that  prior  to  the 
making  of  said  tax  warrant,  a  vacancy,  existed  in  the  office 
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of  collector  for  the  district — and  to  fill  such  vacancy,  the 
defendant  by  parol  and  not  in  writing,  appointed  the  said 
Fowler  Hunger,  collector,  who  before  receiving  such  war- 
rant, executed  a  bond,  which  the  defendant  approved.  The 
execution  of  the  bond  and  .the  approval  thereof  by  the 
defendant,  was  proved  by  parol,  under  the  plaintiff's  objec- 
tion and  exception,  that  the  bond  should  be  produced. 

At  the  close  of  the  proofs,  the  judge  held,  that  there  was 
no  question  for  the  jury,  and  directed  a  verdict  for  the 
defendant,  to  which  the  plaintiff  excepted. 

CORLETT  and  TABOR,  for  plaintiff. 
STEPHEN  LOCKWOOD,  for  defendant. 

BARKER,  J. — The  plaintiff  seeks  to  maintain  an  action  of 
tort  against  the  defendant.  In  support  of  his  position  he 
claims  that  the  appointment  of  Hunger,  as  collector,  by  the 
defendant,  was  not  in  form  or  substance  a  compliance  with 
the  provisions  of  the  statute,  and  therefore,  void  ;  that  at 
most,  Hunger  was  only  an  officer  de  facto. 

That  the  action  being  prosecuted  by  the  plaintiff,  to  test 
the  validity  of  the  act  of  seizing  his  property,  the  defend- 
ant, from  whom  Hunger  received  his  appointment,  must 
establish  that  he  was  an  officer  de  jure.  That  the  defend- 
ant is  in  no  better  position  to  defend  than  Hunger  would  be, 
had  the  plaintiff  chosen  to  prosecute  him. 

It  is  provided  by  section  32,  article  3,  title  7,  chapter 
555,  laws  of  1864,  that  any  vacancy  in  the  office  of  collector 
may  be  supplied  by  appointment  under  the  hands  of  the 
trustees  of  the  district,  and  the  appointee  shall  hold  his 
office  until  the  next  annual  meeting  of  the  district. 

By  section  33  it  is  provided  "Every  appointment  to  fill 
a  vacancy  shall  be  forthwith  filled  by  the    *     *     *   trustee 
making  it  in  the  office  of  the   district  clerk,  who  shall  im 
mediately  give  notice  of  the  appointment  to  the  person  ap- 
Doitited." 
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Every  person  chosen  or  appointed  to  a  school  district 
office,  who,  being  duly  qualified  to  fill  the  same,  shall  refuse 
to  serve  therein,  shall  forfeit  five  dollars.  (See  sec.  34.) 

The  precise  question  presented  is,  can  an  appointee  under 
this  statute  be  vested  with  the  title  of  office,  to  which  he  is 
appointed,  unless  the  appointment  be  in  writing  under  the 
hand  of  the  trustee. 

The  language  of  the  statute  is  plain,  that  the  appointment 
must  be  in  writing,  and  the  fact  that  the  appointment  is- 
required  to  be  filed  with  the  clerk,  is  further  evidence  of 
the  intention  of  the  legislature. 

Considering  the  object  in  view,  the  creation  of  a  public 
officer,  the  statute  cannot  be  construed  to  be  only  direc- 
tory. The  appointment  in  writing  is  the  incumbent's  com- 
mission or  warrant.  The  fact  of  his  appointment  cannot 
be  proved  by  parol,  as  satisfactorily  as  in  writing — for  the 
reason  the  evidence  of  the  act  would  be  uncertain  and  re- 
main doubtful.  The  death  of  the  trustee  might  destroy  all 
evidence  of  the  appointment.  The  exercise  of  this  power 
to  create  a  public  officer  must  be  by  some  public  act.  In 
the  case  before  us  the  statute  has  designated  the  mode  and 
manner,  and  it  is  the  very  essence  of  the  requirement. 

The  filing  of  the  appointment  with  the  clerk,  and  other 
things  required  to  be  done  subsequent  to  the  appointment, 
are  doubtless  formal  in  their  nature,  and  a  deviation  from 
the  requirements  of  the  statute  would  not  impair  the  ap- 
pointment, so  far  as  third  persons  are  concerned. 

If  the  interpretation  I  have  given  to  the  statute  be  cor- 
rect, then  Hunger  was  not  an  officer  de  jure. 

The  parol  appointment,  the  execution  of  the  bond,  the 
approval  thereof  by  the  trustee,  together  with  the  delivery 
of  the  tax  warrant,  constituted  him  an  officer  de  facto, 
within  the  meaning  of  that  phrase.  His  acts  as  such  de 
facto  officer,  are  binding  upon  the  public  and  third  parties, 
and  the  title  to  his  office  cannot  be  inquired  into  collate- 
rally. 
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But  so  fur  as  the  officer  himself  is  concerned,  the  gov- 
ernment may  try  the  right  to  the  office  by  quo  warranto, 
and  the  title  to  the  office  may  also  be  questioned  where  he 
is  a  party,  and  is  sued  for  an  act  which  he  can  only  justify 
as  an  officer.  (Fowler  agt.  Beebe,  9  Mass.,  231;  Coolidge 
agt.  Brig  ham,  1  Allen,  333.) 

In  the  latter  case,  the  court  after  suggesting  that  the 
magistrate  who  issued  the  process,  upon  which  the  action 
was  based,  was  only  an  officer  de  facto,  remarks:  "If  this 
action  had  been  against  the  magistrate,  and  he  had  at- 
tempted to  justify  his  acts  under  and  by  virtue  of  his  com- 
mission as  a  justice  of  the  peace,  it  might  be  competent  to 
show  that  his  appointment  was  invalid,  and  afforded  him  no 
protection." 

In  The  People  agt.  Hopson,  (1  Denio,  579,)  it  is  held  that; 
an  officer  de  facto  cannot  recover  fees  or  justify  his  own 
acts,  unless  he  also  shows  that  he  is  an  officer  de  jure. 
That  u  when  one  man  attempts  to  exercise  dominion  over 
the  person  or,  property  of  another,  it  becomes  him  to  see 
that  he  has  unquestionable  title."  In  Riddle  agt.  Bedford, 
(7  Serg.  &Rawle,  386,)  the  court  held  the  true  distinction  to 
be  this,  in  cases  where  the  acts  of  a  de  facto  officer  are 
questioned  ;  that  the  office  is  void  as  to  the  officer  himself, 
but  valid  as  to  strangers.  (See  also  Green  agt.  Burke,  23 
Wend.,  503). 

If,  then,  Munger  had  been  sued,  and  charged  as  a  tress- 
passer,  for  this  act  of  his,  seizing  and  selling  the  plaintiff's 
oxen,  he  could  not  have  justified,  for  the  reason  he  had  no 
legal  title  to  the  office. 

The  defendant,  who  attempted  to  create  Munger  an  offi- 
cer and  to  endow  him  with  the  rights  and  functions  of  office, 
but  disregarded  the  provisions  of  the  statute  as  to  the  mode 
and  manner  of  executing  the  power  vested  in  him,  stands  in 
no  better  position.  H^  is  in  no  just  sense  a  stranger  to  the 
acts  and  doings  of  Munger,  and  was  not  ignorant  of  the 
defects  of  his  appointment  and  knew  it  was  void,  and  yet 
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sets  him  in  motion  with  a  command  to  seize  and  sell  the 
property  of  others.  He  is  also  liable  to  the  plaintiff  as  a 
wrong  doer.  (Cummings  agt.  Clark,  15  Vt.,  163.) 

For  the  purpose  of  showing  that  Hunger  was  an  officer 
de  facto,  it  was  competent  to  prove,  by  parol,  that  he  had 
executed  a  bond,  and  the  same  was  approved  by  the  trustee. 
The  contents  of  the  bond  nor  the  form  of  approval,  were 
attempted  to  be  proved. 

If,  upon  another  trial,  it  shall  appear  from  the  bond,  that 
it  contains  a  full  recital  that  the  defendant,  as  trustee,  had 
appointed  him  to  the  office  of  district  collector,  and  under 
or  upon  such  bond  he  has  indorsed  a  written  approval,  an 
interesting  question  will  arise — whether  it  will  not  be  a 
substantial  compliance  with  the  provisions  of  the  statute, 
and  amount  to  an  appointment  under  the  hand  of  the 
trustee. 

In  this  action,  where  the  plaintiff  charges  the  defendant 
as  a  wrongdoer,  he  cannot  prove  that  the  school  district 
record,  wherein  it  appears  that  the  tax  levied  by  the  de- 
fendant was  voted,  is  false  and  erroneous.  In  appropriate 
proceedings  he  can  correct  the  record,  and  cause  the  tax 
assesed  to  be  set  aside. 

A  new  trial  is  granted,  with  costs  to  abide  the  event. 
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SUPREME  COURT. 


BEATTIE  agt.  NIAGARA  SAVINGS  BANK. 

It  rests  exclusively  in  the  discretion  of  the  judge  holding  the  circuit,  whether  excep- 
tions taken  in  a  cause  tried  before  him  shall  be  heard  in  the  first  instance  at  the 
general  term,  or  at  the  special  term. 

It  is  quite  certain  that  no  appeal  woald  lie  from  such  an  order;  and  it  seems  that  its 
reversal  cannot  be  accomplished  by  a  motion  at  special  term  to  vacate  it. 

Where  the  exceptions  taken  on  the  trial  were,  at  the  close  of  the  trial,  ordered  by 
the  judge  to  be  heard  in  the  first  instance  at  the  general  term,  and  the  exceptions 
were  argued  before  the  general  term,  but  that  court  finding  itself  unable  to  grant 
the  defendant  relief,  and  that  it  could  only  be  done  by  the  special  term,  omitted 
to  decide  the  case  and  held  it  under  advisement ;  and  in  the  mean  time  a  motion 
was  made  by  the  defendant  at  special  term  for  an  order  vacating  the  order  of  the 
circuit  judge  directing  the  exceptions  to  be  heard  at  the  first  instance  at  general 
term,  which  was  granted  :  » 

Held,  on  appeal  from  this  last  order,  that  it  be  vacated,  without  costs,  as  the  question 
was  a  new  one. 

The  practice  of  sending  these  cases  to  the  general  term,  unnecessarily  increases  the 
business  of  that  court,  and  such  an  order  should  not  be  made  unless  in  cases  of  the 
highest  importance,  or  of  absolute  necessity. 

Fourth   Judicial  Department,  General  Term,  September, 
1870. 
APPEAL  from  an  order  of  special  term. 

Mr.  BRAZEE,  for  plaintiff. 
Mr.  BOWEN,  for  defendant. 

~By  the  court,  MULLIN,  P.  J. — This  cause  was  tried  at  the 
circuit  and  a  verdict  rendered  in  favor  of  the  plaintiff. 

The  court  at  the  close  of  the  trial,  ordered  that  the  excep- 
tions taken  on  the  trial  be  heard  in  the  first  instance  at  the 
general  term. 

In  pursuance  of  this  order,  the  exceptions  were  argued 
before  the  general  term,  but  that  court  finding  itself  unable 
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to  grant  the  defendant  relief,  and  that  it  could  only  be  done 
by  the  special  term  omitted  to  decide  the  case,  and  holds  it 
still  under  advisement. 

In  the  mean  time  a  motion  was  made  by  the  defendant 
before  Judge  TALCOTT,  while  holding  the  circuit  in  Niagara 
county  where  the  cause  was  tried,  for  an  order  vacating  the 
order  directing  the  exceptions  to  be  heard  in  the  first  in- 
stance at  the  general  term,  and  an  order  was  made  vacating 
such  order,  and  from  that  order  the  plaintiff  appeals. 

It  rests  exclusively  in  the  discretion  of  the  judge  holding 
the  circuit,  whether  exceptions  taken  in  a  cause  tried  be- 
fore him,  shall  be  heard  in  the  first  instance  in  the  general 
term  or  at  the  special  term. 

He  is  familiar  with  the  pleadings,  the  evidence  and  the 
questions  of  law  decided  on  the  trial,  and  no  other  judge 
can  be  as  capable  of  determining  whether  the  questions  to 
be  presented  on  a  motion  for  a  new  trial  are  of  sufficient 
difficulty  and  importance  to  require  their  submission  in  the 
first  instance,  to  the  consideration  of  the  general  term. 

It  is  quite  certain  that  no  appeal  would  lie  from  such  an 
order.  And  it  seems  to  me  its  reversal  cannot  be  accom- 
plished by  a  motion  to  vacate  such  an  order.  Where  the 
circuit  has  terminated,  even  the  judge  who  made  the  order, 
cannot  vacate  it. 

The  necessity  for  vacating  the  order  arises  from  the  view 
taken  by  the  general  term  of  the  effect  upon  it  of  the  order 
at  the  circuit. 

That  court  was  of  the  opinion  that  to  dispose  of  the  ques- 
tions arising  on  the  motion  for  a  new  trial,  a  court  that  had 
greater  latitude  than  the  general  term  in  the  examination 
of  the  facts,  should  hear  and  determine  the  case,  and  that 
the  case  could  not  be  remitted  to  the  special  term,  so  long 
as  the  order  made  at  the  circuit  was  in  force. 

The  provision  of  the  Code  (§  265),  is  a  motion  for  a  new 
trial  on  a  case  or  exceptions,  or  otherwise  must,  in  the  first 
instance,  be  heard  and  decided  at  the  circuit  or  special  term. 
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except  that  where  exceptions  are  taken,  the  judge  trying 
the  cause,  may  at  the  trial  direct  them  to  be  heard  in  the 
first  instance  at  the  general  term,  and  the  judgment,  in  the 
meantime,  suspended,  and  in  that  case  they  must  be  heard 
in  the  first  instance,  in  the  general  term,  and  judgment 
there  given. 

Were  it  not  for  the  last  clause  of  the  section,  I  should  be 
of  opinion  that  the  general  term,  upon  finding  it  could  not 
determine  the  case,  might  send  it  back  to  the  special  term, 
the  —  hearing  so  far  as  to  enable  it  to  ascertain  its  want  of 
ability  to  afford  relief,  being  a  compliance  with  the  order 
at  the  circuit.  But  as  judgment  must  be  entered  in  the 
general  term,  it  would  be  idte  to  send  the  case  to  the 
special  term,  as  that  court  could  not  change  the  case  as 
set  out  in  the  bill  of  exceptions. 

It  seems  to  me,  therefore,  that  the  defendant  is  remedi- 
less, unless  the  general  term  shall  grant  him  a  new  trial. 

These  orders  sending  exceptions  to  be  heard  first  at  the 
general  term,  are  generally  made  upon  the  suggestion  of  the 
party  against  whom  th'e  verdict  is  rendered,  and  not  unfre- 
quently  when  the  special  term  could  dispose  of  the 
questions,  as  well,  if  not  better,  than  the  general  term. 

The  practice  of  sending  these  cases  to  the  general  term 
unnecessarily  increases  the  business  of  that  court,  and  such  an 
order  should  not  be  made,  unless  in  cases  of  the  highest 
importance  or  of  absolute  necessity. 

The  order  should  be  vacated,  but  without  costs,  as  the 
question  is  a  new  one. 

Judge  TALCOTT  having  heard  the  motion,  does  not  sit  on 
hearing  the  appeal. 
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N.  Y.  SUPERIOR  COURT. 

JOHN  McCLAVE,  plaintiif  and  appellant,  agt.  WILLIAM  H. 
PAINE,  defendant  and  respondent. 

To  entitle  a  real  estate  broker  to  recover  the  usual  commission,  it  must  appear  that 
his  agency  was,  in,  point  of  fact,  the  procuring  cause  of  the  sale.  Whether  his 
agency  did  or  did  not  have  such  effect,  is  a  question  of  fact,  to  be  determined  upon 
the  particular  circumstances  of  each  case. 

After  a  defendant  has  introduced  evidence  to  the  effect  that  the  purchaser's  infor- 
mation was  not  derived  from  the  broker,  the  latter  is  not  entitled  to  have  the 
jury  instructed,  substantially,  that  they  might  n'nd  a  verdict  in  his  favor  solely 
upon  proof  of  a  bare  introduction  of  the  purchaser  to  the  defendant.  In  auch  case 
the  jury  must  further  find  upon  the  evidence  that  the  broker,  either  by  the  intro- 
duction itself,  or  in  some  other  manner,  called  or  caused  to  be  called,  the  atten- 
tion of  the  purchaser  to  the  property  in  question. 

General  Term,  March,  1870. 

Before  MONELL,  McCuNN  and  FREEDMAN,  JJ. 

APPEAL  from  a  judgment  entered  upon  the  verdict  of  a 
jury. 

The  action  was  brought  for  the  recovery  of  the  usual 
broker's  commission  for  an  alleged  sale  of  certain  real  estate. 

The  answer,  in  effect,  amounted  to  a  general  denial  of 
all  the  allegations  contained  in  the  complaint. 

Upon  the  trial  it  appeared  in  evidence,  that  in  October, 
1867,  the  defendant  placed  in  the  hands  of  the  plaintiff,  a 
real  estate  broker,  five  distinct  pieces  of  property  for  sale  on 
commission,  among  which  were  half  a  block  on  the  north 
side  of  91st  Street,  between  Eleventh  and  Twelfth  Avenues, 
and  two  blocks  between  66th  and  67th  Streets,  Tenth  Av- 
enue and  the  Hudson  River.  That  plaintiff  sold  the  91st 
Street  property  to  William  T.  Blodgett,  and  received  from 
the  defendant  his  commission  therefor. 

That  subsequently  the  property  on  66th  and  67th  Streets 
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was  sold  by  the  defendant  to  William  T.  Blodgett,  for 
$200,000;  that  plaintiff,  upon  hearing  of  said  sale,  de- 
manded a  commission  of  one  per  cent,  on  that  amount, 
which  defendant  declined  to  pay. 

Plaintiff  introduced  evidence  to  the  effect  that  he  had  a 
particular  interview  with  Blodgett  in  regard  to  the  91st 
Street  property,  at  which  he  told  Blodgett  that  defendant 
had  other  pieces  of  property,  without  specifically  naming 
them,  however;  that  he  requested  Blodgett  to  call  upon 
the  defendant,  and  to  purchase  whatever  piece  might  suit 
him;  that  he  gave  defendant's  address  to  Blodgett,  and  that 
he  sent  a  diagram  of  the  property  situate  on  66th  and  67th 
Streets  to  Blodgett's  house,  together  with  a  diagram  relat- 
ing to  the  91st  Street  property. 

William  T.  Blodgett,  called  as  a  witness  on  behalf  of  the 
defendant,  testified  that  he  never  received  plaintiff's  diagram 
relating  to  the  property  on  66  and  67th  streets  ;  that  his 
attention  was  not  called  to  it  by  the  plaintiff,  nor  to  the  fact 
of  its  being  defendant's  property,  and  for  sale  ;  that  he  first 
became  aware  of  these  facts  from  defendant  himself  after 
the  purchase  of  the  91st  street  property  ;  that  the  negotia- 
tions for  the  purchase  of  the  property  on  66th  street  and 
67th  streets  were  conducted  entirely  between  himself  and 
defendant;  that  at  the  time  plaintiff  showed  him  a  map  of 
the  91st  street  property,  plaintiff  spoke  also  of  some  lots 
on  Seventh  avenue,  but  did  not  mention  any  other,  and 
that  plaintiff  never  used  the  expression  to  him  that  defend- 
ant had  other  property  for  sale,  &c. 

The  jury,  under  the  charge  of  the  court,  found  a  verdict 
for  the  defendant. 

Judgment  was  entered  thereon  for  the  defendant,  and 
plaintiff  appealed. 

ALBERT  STICKNEY,  counsel  for  plaintiff  and  appellant. 
HENRY  H.  ANDERSON,  counsel  for  defendant  and  respon- 
dent. 
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By  the  court,  FREEDMAN,  J. — The  appeal  being  from  the 
judgment,  no  question  of  fact  can  be  considered,  nor  the 
point  that  the  verdict  of  the  jury  is  against  the  weight 
of  evidence.  The  only  questions  open  for  review  are  ques- 
tions of  law.  They  all  arise  upon  or  in  connection  with 
the  charge  of  the  learned  judge  presiding  at  the  trial,  and 
his  refusal  to  charge  certain  requests  made  by  plaintiff. 
Unless  he  erred  in  the  application  of  the  law,  the  judg- 
ment appealed  from  must  be  affirmed.  There  was  a  con- 
flict of  evidence  as  to  whether  the  plaintiff  did  or  did  not, 
prior  to  the  sale  by  the  defendant,  call  the  attention  of 
the  purchaser  to  the  property  for  the  sale  of  which  plain- 
tiff seeks  to  recover  a  commission.  The  purchaser  most 
imphatically  denied  it.  From  the  whole  charge  of  the 
court,  it  clearly  appears  that  the  question  was  fairly  sub- 
mitted to  the  jury.  They  found  the  fact  in  favor  of  the 
defendant,  and  this  finding  cannot  be  disturbed.  The  real 
and  only  question  involved  in  the  appeal,  concisely  and 
tersely  stated,  is  whether  the  plaintiff  was  entitled,  as  the 
-evidence  stood,  to  have  the  jury  charged,  that  if  they 
found  that,  although  the  purchaser  was  first  introduced  by 
plaintiff  to  defendant  for  a  different  purpose,  which  was 
•accomplished,  the  acquaintance  thus,  brought  about  be- 
tween the  parties  led  ultimately,  without  further  interven- 
tion of  the  plaintiff,  to  the  sale  of  the  property  in  question, 
the  plaintiff  was  entitled  to  recover. 

Inasmuch  as  the  fact  of  such  original  introduction  was 
admitted,  this  proposition,  if  charged,  would  have  been 
equivalent  to  a  direction  to  find  a  verdict  for  the  plain- 
tiff. In  my  judgment,  it  would  have  been  error  so  to 
charge.  It  is  now  the  settled  law  of  this  state,  that  in 
case  of  a  general  employment  of  a  broker,  where  his  title 
to  commissions  is  not  made  expressly  to  depend  upon  his 
securing  a  purchaser  on  terms,  which  are  specified,  the 
only  conditions  precedent  to  the  broker's  right  to  recover 
are  the  original  discovery  of  the  purchaser,  the  starting  of 
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the  negotiations  by  the  broker,  and  his  bringing  the  minds 
of  the  vendor  and  vendee  to  an  agreement.  When  he  has 
done  that,  when  he  has  produced  a  purchaser,  willing  and 
ready  to  accept  the  terms  of  the  owner,  and  able  to  perform 
the  obligation  on  his  part,  he  has  earned  his  commissions. 
He  can  do  no  more.  He  has  no  power  to  execute  a  con- 
tract, to  pay  the  money  for  the  one  side,  to  convey  the  land 
on  the  part  of  the  other,  or  to  compel  the  performance  by 
either  of  their  duties.  To  be  enabled  to  maintain  his  action 
for  his  compensation,  it  is,  therefore,  not  necessary  that  the 
agreement  for  the  sale  of  the  property  should  have  been 
reduced  to  writing  and  signed  by  the  parties.  And  it  is 
further  settled,  that  after  the  broker  has  thus  discovered 
the  purchaser,  and  started  negotiations  between  him  and 
the  owner,  the  latter  cannot  avail  himself  of  the  services  of 
the  broker  so  far  rendered,  and  then,  by  taking  the  negotia- 
tions into  his  own  hands,  effect  a  sale,  either  at  the  price 
suggested  to  the  broker,  or  at  a  reduced  price,  and  refuse 
payment  of  commissions.  Nor  can  the  owner,  in  a  case  of 
this  description,  deprive  the  broker  of  his  commissions  by 
revokig  the  broker's  authority  to  complete  the  transaction. 
(  Stillman  agt.  Mitchell,  2  Eobt.,  523  ;  affirmed,  36  N.  F., 
237  ;  Barnard  agt.  Monnot,  3  Keyes,  203,  S.  C.,  33  How., 
440.)  Thus,  where  a  broker  employed  to  make  a  sale, 
under  an  agreement  for  the  exclusion  of  all  other  agencies, 
produced  a  party  ready  to  make  the  purchase  at  a  satis- 
factory price,  it  was  decided  that  the  principal  can  neither 
relieve  himself  from  liability  by  a  capricious  refusal  to  con- 
sumate  the  sale,  nor  by  a  voluntary  act  of  his  own,  which 
disables  him  from  performance.  (Moses  agt.  Bierling,  31 
N.  Y.t  462.)  And  in  another  case,  recently  decided  by  the 
court  of  appeals,  it  was  held  that  a  real  estate  broker  is 
entitled  to  the  usual  commission  for  a  successful  negotia- 
tion of  the  exchange  of  property  put  in  his  hands  for  sale, 
when  the  exchange  has  been  effected  through  his  aid  and 
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the  terms  of  the  exchange  has  been  accepted  by  his  employer. 
(Eedfield  agfc.  Tegg,  38  N.  Y.,  212.) 

But  although  courts  have  thus,  at  all  times,  protected  a 
broker  against  any  unfairness  or  fraud  on  the  part  of  the 
owner,  no  case  can  be  found  in  which  the  bare  fact  of  an  in- 
troduction by  a  broker  authorized  to  sell  has,  in  case  of  a 
subsequent  sale,  been  held  sufficient,  per  se,  to  entitle  the 
broker  to  his  commissions.  I  concede  that  if  a  broker,  em- 
ployed to  sell  certain  property,  sends  a  party  contemplating 
to  buy  to  the  owner,  with  reference  to  that  property,  and  the 
introduction  ultimately  results  in  a  sale,  he  is  entitled  to  his 
commissions,  although  he  did  not  describe  the  property  to 
the  purchaser.  But  the  case  is  entirely  different  if  a  broker, 
intrusted  by  the  same  owner  with  the  sale  of  three  or  more 
distinct  pieces  of  property,  calls  the  attention  of  a  party 
contemplating  to  buy,  to  only  two  of  them,  and  prevails 
upon  him  to  see  the  owner  with  reference  to  the  purchase 
of  the  one  or  the  other,  which  is  done.  Suppose  the  broker 
intentionally  omitted  to  mention  the  other  pieces  f  He 
might  have,  or  fancy  that  he  could  procure,  another  and 
more  desirable  party  for  them,  and  designedly  withhold  the 
information  in  regard  to  them.  Upon  what  principle,  then, 
could  he  claim  commissions  for  a  sale  which  took  place 
contrary  to  his  wishes,  intentions  and  calculations?  An 
owner  does  not  preclude  himself,  by  employing  a  broker, 
from  making  personal  efforts  to  sell.  He  has  a  right  to 
make  them,  and  if  they  result  in  a  sale  the  broker  cannot 
find  fault,  unless  some  right  previously  acquired  by  him  is 
violated  thereby.  If  they  amount  to  such  violation,  the 
courts  will  interfere.  Thus  an  owner  may  sometimes  make 
himself  liable  to  the  payment  of  double  commissions  if  he 
makes  an  express  but  different  contract  with  two  brokers 
separately,  and  each  of  them  fully  performs  what  he  has 
undertaken  to  do;  but,  on  the  other  hand,  where  an  owner 
agrees  with  two  brokers,  separately,  to  pay  a  commission, 
but  only  one  commission,  to  the  broker  effecting  the  sale, 
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and  a  sale  results  therefrom,  only  one  ot  the  brokers  can  be 
entitled  to  it.  So,  where  a  party  contemplating  to  buy, 
has  a  prior  knowledge  of  the  facts  commnnicated  to  him  by 
the  broker,  and  acts  solely  upon  such  prior  knowledge,  and 
entirely  uninfluenced  by  anything  the  broker  has  said  or 
done,  the  broker  does  not  earn  a  commission. 

The  true  rule,  which  has  been  applied  in  every  case  to 
be  found  in  the  books,  is,  that  to  entitle  a  broker  to  recover 
it  must  appear  that  his  agency  was,  in  point  of  fact,  the 
procuring  cause  of  the  sale.  (Briggs  agt.  JRowe,  4  Keyes, 
424.  Whether  his  agency  had  or  had  not  such  effect,  is  a 
question  of  fact  to  be  determined  upon  the  particular  cir- 
cumstances of  each  case.  Proof  on  the  part  of  the  plaintiff 
that  he  sent  the  person,  who  subsequently  became  the  pur- 
chaser, to  the  owner,  may  sometimes  be  deemed  sufficient 
to  establish  this  fact  prima  facie,  but  after  the  defendant 
has  introduced  evidence  to  the  effect  that  the  purchaser's 
information  was  not  derived  from  the  broker,  the  latter 
cannot  rest  his  entire  case  exclusively  upon  a  bare  intro- 
duction. He  must  go  further,  and  show,  at  least,  that  he 
called,  or  caused  to  be  called,  the  attention  of  the  purchaser 
to  the  property  in  question.  Plaintiff's  exceptions,  there- 
fore, are  not  well  taken.  The  judgment  appealed  from 
should  be  affirmed,  with  costs. 

MONELL,  J. — I  concur. 

McCuNN,  J. — I  concur. 

VOL.  XU.  10 
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SUPREME  COURT. 

:    ,    •  . 

PETER  LUND  agt.  WILLIAM  BROADHEAD  and  another. 

If  in  fact  the  sum  total  of  the  accounts  of  the  parties  exceeds  $400,  it  is  not  necessary 
that  the  action  be  first  brought  in  a  justice's  court,  and  that  the  amount  of  the 
accounts  should  be  there  shown  by  proof  to  exceed  $400.  The  jurisdiction  of  the 
justice's  court  may  be  shown  by  the  pleadings. 

Where  the  complaint  alleged,  substantially,  that  the  plaintiff  rendered  labor  and 
services  to  the  defendants  at  agreed  prices  to  the  sum  of  $450,  and  then  admitted 
or  alleged  that  the  defendants  have  a  counter-claim  or  set-off  to  the  plaintiff's 
account  of  $409  13,  leaving  an  amount  due  the  plaintiff  of  $40  87,  which  has  not 
been  paid. 

And  the  defendants  in  their  answer  admit  all  the  material  allegations  in  the  com- 
plaint, except  that  they  deny  that  they  ever  refused  the  plaintiff  an  accounting 
and  settlement  of  the  accounts,  and  allege  that  the  plaintiff  and  defendants  have 
had  an  accounting  and  settlement  thereof,  and  that  the  balance  as  stated  in  the 
plaintiff's  complaint,  is  still  unpaid. 

And  the  referee,  to  whom  the  cause  was  submitted  upon  the  peadings — no  other 
evideuce  being  given,  found  that  the  account  of  the  plaintiff  exceeded  the  account 

'  of  the  defendants  by  the  sum  of  $40  87,  and  directed  judgment  for  plaintiff  accord- 
ingly ;  held,  that  the  plaintiff  was  entitled  to  costs. 

The  defendants,  to  avoid  liability  for  costs,  should  have  answered  that  they  had 
2>aid  the  sums  on  account  of  the  plaintiff's  work,  and  not  admitted  that  they  had 
an  account  by  way  of  set-off  or  counter-claim. 

Payments  extinguish  the  claim  or  demand  of  the  creditor  pro  tan  to. 

Erie  Special  Term,  Mareh,  1871. 

MOTION  for  re-adjustment  of  costs 

The  plaintiff  in  the  summons  claims  j  udgment  for  $40  87, 
and  in  his  complaint  alleges  that  from  September  1st, 
1869,  to  May  1st,  1870,  he,  at  the  request  of  the  defendants, 
rendered  labor  and  services  in  making  clothing  of  different 
kinds  at  an  agreed  price  for  each  article,  amounting  in  all  to 
the  sum  of  $450  00,  that  the  plaintiff  admits  that  the  defend- 
ants have  a  counter-claim  or  set-off  to  the  plaintiff's  account 
amounting  to  $409  13,  leaving  an  amount  due  the  plain- 
tiff from  the  defendants  of  $40  87,  which  has  not  been  paid 
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or  any  part  thereof;  that  he  has  demanded  an  accounting 
and  settlement  of  said  accounts  and  payment,  which  defend- 
ants have  refused. 

The  defendants,  in  their  answer,  admit  all  the  material 
allegations  in  the  complaint,  except  that  they  deny  that  they 
•ever  refused  the  plaintiff  an  accounting  and  settlement  of 
the  accounts  and  allege  that  the  plaintiff  and  the  defendants 
have  had  an  accounting  and  settlement  of  said  accounts,  and 
that  the  balance  as  stated  in  the  plaintiff's  complaint,  is 
still  unpaid.  The  defendants  answer  new  matter,  which 
was  put  issue  in  reference  to  which  no  evidence  was  given 
•on  the  trial. 

The  case  was  submitted  to  the  referee  upon  the  plead- 
ings, no  other  evidence  being  given. 

The  referee  found  that  the  plaintiff  labored  for  the 
defendants,  in  making  articles  of  clothing,  at  a  stated  and 
agreed  price  fpr  each  and  every  article  so  made.  That  the 
total  price  for  the  articles  so  manufactured,  amounted  to 
the  sum  of  $450  00;  that  the  defendants  have  a  counter-claim 
or  set-off  to  the  plaintiff's  claim,  amounting  to  the  sum  of 
$409  13,  that  the  account  of  the  plaintiff  exceeds  the 
account  of  the  defendants  by  the  sujn  of  $40  87,  and  as 
matter  of  law,  he  directed  judgment  for  that  sum  in  favor 
of  the  plaintiff.  The  county  clerk  adjusted  costs  in  favor 
of  the  plaintiff.  The  defendants  moved  for  a  re-adjustment 
of  costs  in  their  favor. 

WESLEY  MARTIN  and  H.  O.  LARKIN,  for  plaintiff. 
B.  A.  BARLOW,  for  defendants. 

MARVIN,  J.  —  The  plaintiff  is  entitled  to  costs  unless  a 
justice  of  the  peace  would  have  had  jurisdiction.  (Code, 
Sec.  304,  Subd.  3.)  By  section  54,  a  justice  of  the  peace  has 
no  cognizance  of  a  matter  of  account  where  the  sum  total 
of  the  account  of  both  parties,  proved  to  the  satisfaction  of 
the  justice,  shall  exceed  $400. 
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If  in  fact,  the  sum  total  of  the  accounts  of  the  parties 
does  exeeed  $400,  it  is  not  necessary  that  the  action  be 
first  brought  in  a  justice's  court,  and  that  the  amount  of  the 
accounts  should  be  there  shown  by  proof  to  exceed  $400. 
(3  Abb.  365.) 

The  defendants'  counsel  insists  that  the  account  of  the 
plaintiff  for  work  had  been  reduced  by  payments  so  that  the 
Bum  owing  to  him  was  $40  87,  and  that  that  so  appears 
from  the  plaintiff's  complaint.  If  this  construction  of  the 
complaint  is  correct,  then  the  sum  total  of  the  account* 
did  not  exceed  $400,  it  would  be  but  $40  87. 

Payments  extinguish  the  claim  or  demand  of  the  creditor 
pro  tanto. 

But  should  the  complaint  be  so  construed  ?  Stated 
shortly,  the  allegations  of  the  complaint  are  that  the  plain- 
tiff rendered  labor  and  services  to  the  defendants,  at  agreed 
prices  to  the  sum  of  $450.  It  is  then  admitted  (say  alleged) 
by  the  plaintiffs,  that  the  defendants  have  a  counter-claim 
or  set-off,  to  the  plaintiff's  account  of  $409  13,  leaving  an 
amount  due  the  plaintiff  of  $40  87,  which  has  not  been 
paid. 

I  do  not  think,  we  should  be  justified  in  saying  that  the 
complaint  shows  that  any  part  of  the  plaintiff's  account  or 
demand  had  been  paid,  or  that  there  had  been  any  settle- 
ment between  the  parties,  or  that  any  balance  had  ever  been 
struck.  Indeed,  the  plaintiff  proceeds  to  say  that  he  had 
demanded  an  accounting  and  settlement  which  had  been 
refused  by  the  defendants,  as  appears  from  the  complaint, 
the  plaintiff's  account  for  work  and  services  was  $450,  and 
the  counter-claim  or  set-offof  the  defendants  was  $409  13. 

These  being  the  facts,  a  justice  of  the  peace  would  have 
no  jurisdiction. 

If  the  complaint  had  shown  that  the  parties  had  settled 
the  accounts  and  struck  a  balance,  then  the  action  could 
have  been  maintained  in  a  justice's  court,  or  if  the  com- 
plaint had  shown  that  the  defendants  had  from  time  to  time 
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made  payments,  thus  extinguishing  the  account  pro  tanto, 
then  the  action  for  the  amount  unpaid  could  have  been 
tried  in  justice's  court.  I  do  not  think,  that  on  the  motion 
for  re-adjustment  of  costs,  that  I  can  consider  the  affidavit.* 
produced  showing  the  course  of  dealing  between  the  parties 
The  counsel  cites  Grim  agt.  Cronkhite,  (15  How.,  250),  as  a 
<jase  where  affidavits  were  made,  but  it  appears  in  that 
•case  that  the  facts  stated  in  the  affidavits  were  proved  on 
the  trial.  In  this  case  there  was  no  testimony  other  than 
the  pleadings. 

In  the  case  just  cited,  the  referee  found  the  amount  of 
the  defendant's  account  against  the  plaintiff,  by  way  of 
•"  payment  and  counter-claim."  It  appears  that  a  certain 
sum  was  paid  in  money  towards  the  plaintiff's  labor,  and 
•deducting  this  sum,  the  accounts  were  reduced  below  $400. 

The  counsel  for  defendants  cites  Hoodless  agt.  Brundage, 
{S  How.,  263).  The  action  was  upon  a  note  upon  which 
payments  had  been  made. 

The  plaintiff  in  his  complaint,  admitted  that  a  certain 
other  sum  or  account  should  be  allowed,  and  he  claimed 
judgment  for  $95  85.  The  defendant  denied  the  complaint, 
^ind  claimed  a  much  larger  account  in  his  favor  than  that 
admitted  in  the  complaint.  The  recovery  was  $5  20.  The 
defendant  proved  his  account  amounting  with  interest  to 
$253  48,  and  this  was  the  only  matter  in  dispute,  and  with 
the  claim  of  the  plaintiff,  the  judge  says,  was  not  sufficient 
to  deprive  the  justice  of  jurisdiction.  Justice  HARRIS  cites 
{10  Wend.,  556,  and  note),  a  case  where  the  accounts 
exhibited  on  the  trial  exceeded  $400,  but  the  evidence 
shows  specific  payments  which  were  not  an  account  valid 
as  a  set-off.  The  case  in  the  note,  (10  Wend.,  557,)  was  a 
case  of  payment  and  not  set-off,  and  the  court  held  that, 
though  the  claim  established  on  the  trial  exceeded  $200, 
(this  was  under  the  Revised  Statutes,)  and  that  it  being 
reduced  by  payment  below  $50,  the  plaintiff  could  not  have 
•costs,  but  if  it  had  been  reduced  by  set-off,  then  he  would  be 
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entitled  to  costs.  I  have  looked  into  Glaskin  agt.  Green? 
(52  Barb.,)  cited  by  counsel,  and  some  other  cases.  There 
is  no  conflict  in  these  cases.  In  this  case,  the  counsel  puts 
the  construction  upon  the  complaint  as  admitting  payments- 
on  his  account,  reducing  it  below  $50. 

The  admission  is  that  the  defendants  have  a  counter-claim 
or  set-off,  and  the  plaintiff  asked  judgment  for  the  balance. 
Suppose,  the  defendants  had  denied  the  complaint  and  had 
not  plead  a  counter-claim  or  set-off,  what  would  have  been 
the  condition  of  the  plaintiff?  If  the  demands  of  the 
defendants  were  counter-claim  or  set-off,  the  plaintiff  had 
no  power  to  apply  them  in  the  reduction  of  his  account. 
If  the  defendants  refused  to  plead  and  prove  their  counter- 
claim or  set-off,  they  could  have  sued  and  recovered  the 
whole  amount,  and  if  the  plaintiff  had  contented  himself 
with  a  judgment  for  the  balance,  he  might  be  subjected  to- 
great  loss. 

He,  however,  stated  the  facts  showing  that  a  justice 
had  no  jurisdiction,  and  the  defendants  admitted  the  facts, 
and  the  judgment  has  been  justly  rendered  for  the  balance. 

If  the  defendants  intended  to  make  the  question  now 
raised,  they  should  have  answered  that  they  had  paid  the 
sums  on  account  of  the  plaintiff's  work,  and  not  admitted 
that  they  had  an  account  by  way  of  counter-claim  or  set-off. 

I  think,  the  costs  have  been  properly  adjusted  against  the 
defendants,  and  the  motion  must  be  denied. 
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N.  Y.  SUPERIOR  COURT. 

DELIA    DICKSON,    respondent,    agt.   THE   BROADWAY   AND 
SEVENTH  AVENUE  RAILROAD  Co.,  appellants 

Where  the  plaintiff  brought  her  action  against  the  defendants  —  a  city  railroad  com- 
pany —  for  damages  alleged  to  have  been  caused  by  serious  injuries  received  by 
her,  through  the  negligence  and  carelessness  of  the  defendants'  servants,  in  start- 
ing the  car  on  a  return  trip  before  she  could  get  off,  by  reason  whereof  she  was 
thrown  upon  the  paved  street  —  her  leg  broken  and  other  injuries  received. 

Held,  by  the  general  term  on  appeal  by  the  defendants,  that  the  evidence  given  upon 
the  trial  was  sufficient,  not  only  to  establish  the  fact  that  the  plaintiff  was  not 
thrown  from  the  car  by  the  starting  of  the  horses,  but  that  she  must  have  jumped, 
or  stepped  off,  of  her  own  volition,  after  the  car  was  in  motion. 

The  plaintiff  having  failed  to  prove  upon  the  trial  that  the  injuries  of  which  she 
complained,  were  caused  by  the  starting  of  the  horse«,  the  judgment  rendered  in 
her  favor  was  reversed  and  a  new  trial  ordered,  coats  to  abide  event. 

General  Term,  December,  1870. 

Before  BARBOUR,  C.  J.,  McCuNN  and  JONES,  JJ. 

IN  April,  1869,  the  plaintiff  left  her  home  to  go  to  the 
.  Central  Park.  She  got  on  to  one  of  the  defendants'  cars 
and  asked  the  conductor  if  he  would  take  her  to  the  Central 
Park,  and  he  told  her  that  he  would  leave  her  at  the  Park. 

When  the  car  arrived  at  the  block  between  52d  and  53d 
street,  the  car  stopped,  and  the  only  other  passenger,  besides 
the  plaintiff,  got  off.  Not  having  arrived  at  the  Central 
Park,  the  plaintiff  kept  her  seat,  until  she  suddenly  discov- 
ered the  horses  being  hitched  on  the  other  end  of  the  car. 

She  then  got  up  to  leave.  Just  as  she  reached  the  door 
of  the  car  and  was  about  going  out,  the  car  suddenly  started, 
and  she  was  thrown  off  and  seriously  injured. 

Her  leg  was  broken,  anchylosis  of  the  ankle  was  pro- 
duced. She  was  laid  tip,  and  under  the  daily  cafe  of  a 
physician  for  a  period  of  four  months.  She  received  an  in- 
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jury  from  which  she  can  never  recover.  She  was  still  lame 
from  it  at  the  time  of  the  trial. 

The  case  was  tried  before  Mr.  Justice  MONELL  and  a  jury. 
The  jury  found  a  verdict  for  the  plaintiff  for  $3,000.  The 
defendants  made  a  motion  for  a  new  trial,  which  was  denied, 
and  judgment  was  entered  on  the  verdict,  from  which  this 
appeal  is  taken. 

The  defendants'  statement  did  not  materially  differ  from 
Jhe  plaintiff's,  except  that  it  claimed  to  have  established  at 
the  trial,  that  all  the  passengers  had  alighted  and  were  safely 
landed  before  the  car  started,  and  that  plaintiff  received  the 
injury  complained  of  by  a  mis-step  in  passing  from  the  car 
to  the  sidewalk,  over  the  rough  and  uneven  pavement. 

JOHN  M.  SCEIBNKR,  Jr.,  for  appellant. 

I.  Plaintiff  was  required  to  prove  affirmatively,  and  by 
preponderance  of  evidence,  that  the  accident  which  caused 
her  injury  was  occasioned  solely  by  defendants'  negligence. 
A  mere  lt  balanced  case'1  is  not  enough.     The  burden  of 
proof  is  upon  her,  and  she  must  satisfy  the  court  by  the 
greater  weight  of  testimony  that,  without  any  carelessness  or 
blame  on   her   part,    she   has   suffered   an   injury   wholly 
through  the   neglect  or  wrongful   act   of   the  defendants. 
(Ernst  agt.  Hudson  E.  E.E.  Co.,  24  How.,  cited  from  p.  103.) 
The  legal  propositions  established   by  this  case  were  dis- 
tinctly approved,  when  the  same  case  was  a  third  time  be- 
fore the  court  of  appeals.     (39  N.  Y.,  66.)     "The  judge 
will  not  be  justified  in  leaving  the  case  to  the  jury,  where 
the  plaintiff's  evidence  is  equally  consistent  with  the  ab- 
sence as  with  the  existence  of  negligence  in  the  defendant." 
(Cotton  agt.  Wood,  98  Eng.  Com.  Law.,  566.)     It  is  unne- 
cessary to  multiply  authorities  in  support  of  such  familiar 
principles. 

II.  The   plaintiff  failed  to  establish  a  cause  of  action 
against  the  defendants.     That  she  was  injured  at  the  time 
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referred  to,  is  not  disputed;  but  she  failed  to  prove — unless 
her  own  evidence,  alone,  is  allowed  to  outweigh  the  testi- 
mony of  all  the  other  witnesses  in  the  case — that  her  injury 
was  attributable  to  any  degree  of  negligence  on  the  part  of 
the  defendants.  She  was,  in  fact,  the  only  witness  on  her 
own  behalf  as  to  the  circumstances  of  the  accident;  because 
her  witness,  the  policeman,  was  proved  to  have  stated  on 
the  same  day,  that  he  did  not  see  the  accident ;  and  Ketchell 
testified  distinctly  that  he  did  not  see  plaintiff  before  she 
fell,  but  that  the  first  time  he  saw  her  she  was  in  the  mid- 
dle of  the  street.  He  made  this  statement  several  times 
with  great  positiveness  in  response  to  plain  and  direct 
questions,  repeated  in  unmistakeable  language  by  plaintiff's 
own  counsel;  and  the  court  must  certainly  disregard  his 
subsequent  testimony,  when  he  attempts  to  unswear  the 
statements  so  distinctly  and  deliberately  made  on  his  first 
examination, 

As  against  the  evidence  of  the  plaintiff,  the  defendants 
proved  that  when  the  car  stopped  all  the  passengers  were 
safely  landed,  and  when  it  started  on  its  return  trip  there 
was  no  person  in  or  about  the  car  except  the  driver  and 
conductor. 

That  the  plaintiff,  when  she  was-  picked  up,  lay  fifteen  or 
twenty  feet  from  the  railroad  track,  was  proved  without 
contradiction ;  which,  of  itself,  is  evidence  that  she  could 
not  have  received  her  injury  in  the  manner  she  states. 

Defendants  proved,  also,  the  undeniable  fact  that,  at  the 
place  of  the  accident,  the  pavement  of  the  carriage-way 
was  exceedingly  rough,  being  paved  with  large  cobble 
stones  of  unequal  sizes,  with  ruts  and  indentations  so  that 
Vosburgh  says  he  used  to  avoid  it  and  take  Broadway; 
and  the  doctors,  who  were  sworn  as  witnesses,  agreed  that 
the  plaintiff's  injuries  could  have  been  sustained  by  her  in 
walking  from  the  car  to  the  sidewalk  over  such  a  pavement. 
Waterman,  a  disinterested  witness,  testified  that  plaintiff  did 
meet  with  her  misfortune  in  this  way.  "She  took  a  step, 


154        XEW  YORK  PRACTICE  REPORTS. 

Dickson  agt.  Broadway  &  Seventh  Ave.  K.R.  Co. 

stumbled  and  fell."  He  was  within  fifty  feet  from  the 
plaintiff,  and  he  cannot  be  mistaken.  He  says  he  first  saw 
her  on  the  street,  between  the  track  and  the  gutter,  ten 
feet  from  the  rail.  "She  was  falling  when  I  first  saw  her. 
The  car  had  just  then  started  on  its  way  down  town.  It 
was  going  very  slow  when  I  first  saw  the  lady."  He  cor- 
roborates the  driver  and  conductor;  and  Vosburgh  addsr 
that  the  conductor  was  on  the  back  platform,  where  he 
must  certaiflly  have  seen  the  plaintiff  if  she  was  thrown 
from  the  car. 

Upon  this  evidence  defendants  were  entitled  to  a  non- 
suit, and  the  court  erred  in  -refusing  to  dismiss  the  com- 
plaint. (Johnson  agt.  Hudson  River  Railroad  Co.,  20  N. 
Y.,  73  ;  Wilds'  Case,  24  N.  Y.,  430  ;  8.  C.,  29  N.  Y.,  315  ; 
Sheldon  agt.  Hudson  River  Railroad  Co.,  29  Barb.,  229  j 
Suydam  agt.  Grand  Street  Railroad  Co.,  41  Barb.,  380  j, 
Ernst  agt.  Hudson  River  Railroad  Co.,  39  N.  Y.,  61.) 

Wilds?  Case  (24  N.  Y.,  430),  is  constantly  cited  in  the 
court  of  appeals,  and  the  legal  doctrines  pronounced  in  that 
case  have  never  been  shaken.  (Grippen  agt.  N.  Y.  Cenvral 
Railroad  Co.,  40  N.  Y.,  52.) 

Although  the  law  allows  parties  to  be  witnesses  on  their 
own  behalf,  their  testimony  is  to  be  examined  with  greater 
scrutiny  than  that  of  disinterested  witnesses.  ( Watkins  agt. 
Cousall,  1  E.  D.  Smith,  66.) 

III.  Ample  time  was  afforded  to  the  plaintiff  to  get  offy 
and  if  her  statement  of  the  circumstances  of  the  accident  is 
to  govern,  even  then  she  is  not  entitled  to  recover.     She 
says  she  was  the  only  passenger  in  the  car  when  it  stopped. 
Her  exit  was  not  obstructed,  and  she   could  certainly  have 
safely  alighted  in  the  time  necessarily  occupied  by  the  driver 
in  reversing  his  team.   All  the  authorities  agree  that  the  plian- 
tiif  must  be  held  to  the  exercise  of  ordinary  care,  and  if,  by 
the  exercise  of  her  ordinary  faculties,  she   could  have  seen 
and  avoided  the  danger,  she  cannot  maintain  this  action. 

IV.  This  verdict  was  against   the.  clear  weight  of  evi- 
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dence,  and  the  power  and  duty  of  the  court  to  reverse  a 
judgment  founded  upon  such  a  verdict  is  determined  in  the 
following,  among  other  cases  :  (Sheldon  agt.  Hudson  River 
Eailroad  Co.,  29  Sari.,  226  ;  Thompson  agt.  Menck,  2% 
How.,  431  ;  Heritage  agt.  Hall,  33  Barb.,  347  ;  Wilds  agt. 
Hudson  River  Railroad  Co.,  24  N.  Y.,  430 ;  Macy  agt. 
Wheeler,  30  N.  Y.,  231 ;  Haring  agt.  N.  Y.  and  Erie  Rail- 
road Co.,  13  Barb.,  I5ft  cited  41  Barb.,  3SO ;  Mackey  agt. 
N.  Y.  Central  Railroad  Co.,  27  Barb.,  541.) 

V.  The  court  erred  in  allowing  the  questions  put  to  the 
witness  Ketchell.     A  reference  to  the   previous  testimony 
of  this  witness  will  show  that  the  same  questions  were  put 
to  him  on  his  first  examipation  and  explicitly  answered,  and 
it  was  improper  after  the  plaintiff  had  rested,  to  allow  hinv 
with  no  request  by  himself,  but  in  answer  to  leading  ques- 
tions, to  deliberately  retract  his  previous  testimony,  which- 
did  not  conflict  with,  but  materially  corroborated  defend- 
ants' witnesses.     The  testimony  shows  that  the  intimation 
that  there  was  any  mistake,  came  from  the  counsel  and  not 
from  the  witness. 

VI.  The  court   erred  in  refusing  to   charge  defendantsr 
third  request.     (Ernst  Case,  24  How.,  97  ;  S.  C.,  39  N.  Y.t 
61,  Justice  CLERKE'S  Opinion.) 

VII.  The  court  erred  in  refusing  to  charge  defendants' 
fourth  request. 

VIII.  The  court  erred  in  refusing  to  charge  the  jury  in 
the  words  of  defendants'  seventh  request. 

IX.  The  court  erred  in  refusing  to  charge  as  requested 
in  defendants'  twelfth  request. 

The  testimony  of  the  witness  Waterman,  if  believed,  con- 
stituted a  perfect  defense  to  the  plaintiff's  cause  of  actionr 
and  the  jury  should  have  been  so  instructed. 

X.  The  verdict  was   excessive.      The  jury,  no    doubt, 
have  included  in  their  verdict  compensation  for  the  bro- 
ken ribs  (not  sued  for  and  never  heard  of  until  the  trial), 
doctor's  and  druggist's  bill,  nurse's  wages  all  together,  foi 
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although  on  defendants'  motion  testimony  as  to  these 
items  was  stricken  out  of  the  record,  it  was  not  expunged 
from  the  minds  of  the  jury  as  the  amount  of  the  ver- 
dict shows.  Upon  her  complaint  plaintiff  could  only 
recover  for  her  broken  leg.  Another  suit  is  pending  by 
her  husband  for  loss  of  service  and  expenses.  If  the  court 
•does  not  wholly  reverse  the  judgment,  the  verdict  should 
be  reduced.  (Collins  agt.  Albany  and  Schen.  Railroad  Co., 
12  Barb..  492 ;  Clapp  agt.  Hudson  River  Railroad  Co.,  19 
Barb.,  462.) 

XI.  The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  event. 

IRA  D.  WARREN,  for  respondent. 

I.  The  first  exception  which  seems  worthy  of  attention 
-at  all,  is  the  third  request  to  charge,  in  which  the  court 
was  requested  to  charge  that  ''the  plaintiff  must  make  out 
.more  than  a  balanced  case  by  a  preponderance  of  reliable 
evidence." 

This  proposition  was  in  substance  submitted  to  the  jury. 
'The  plaintiff  had  four  witnesses  to  two.  There  was  noth- 
ing to  show  that  their  evidence  was  not  perfectly  reliable. 

Such  a  general  proposition  applicable  to  no  testimony  in 
the  case,  the  defendant  cannot  claim  to  have  charged  in  his 
language  where  it  is  in  substance  left  to  the  jury,  his  honor, 
however,  charged  it  stronger  than  requested,  for  he  told  the 
jury  "if  they  believed  the  conductor  and  driver,  they  must 
find  a  verdict  for  the  defendants."  (Downs  agt.  Sprague,  2 
KeyeSj  '57.) 

The  judge  has  or  ought  to  have  a  right  to  choose  his 
own  language  on  the  general  propositions  of  a  case. 

The  fourth  request  requires  no  comment.  The  seventh 
request  is  a  hypothetical  proposition.  There  is  no  evidence 
in  the  case  to  justify  any  such  charge.  (Havens  agt.  Erie 
R.  JR.  Co.,  53  Barb.,  328 ;  Rouse  agt.  Lewis,  2  Keys,  352.) 
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It  is  error- for  a  judge  to  instruct  the  jury  that  if  they 
believe  the  testimony  of  one  witness  (where  there  are  other 
witness  on  the  same  subject,)  they  must  find  a  verdictfor 
the  plaintiff  or  defendant.  (Clements  agt.  McConnell,  14 
III,  154.) 

II.  The  defendants' objection  to  the  re- examination  of  the 
•witness,  Mitchell,  to  the  questions   put   to    him    are  not 
tenable. 

The  witness  misunderstood  the  questions  put  to  him.  He 
had  sworn  that  he  first  saw  plaintiff  in  the  middle  of  the 
street,  when  he  meant  on  the  platform  of  the  car,  which 
stood  in  the  middle  of  the  street. 

The  witness's  understanding  not  being  of  the  clearest 
character,  it  was  entirely  permissible  to  recall  him  to  correct 
any  mistake. 

This  was,  however,  entirely  within  the  discretion  of  his 
honor  the  justice  who  tried  the  cause,  and  is  not  the  subject 
of  review.  (Vrooman  agt.  Griffiths,  1  Keyes,  53  ;  Foster 
agt.  Cronkhite,  35  N.  F.,  153.) 

He  had  a  perfect  right  to  permit,  or  refuse  permission 
to  recall  this  witness,  it  was  entirely  in  his  discretion.  In 
this  case,  it  would  have  been  an  act  of  injustice  to  the 
witness  and  plaintiff  both,  to  have  refused,  as  the  witness's 
language  did  not  convey  all  he  meant.  He  meant  to  say  in 
the  middle  of  the  street  on  the  platform  of  the  car. 

III.  The  defendants  claim  that  the  damages  are  excessive. 
The  court  will  see  this  was  a  very  serious  injury.     She 

was  under  the  charge  of  a  physician  four  months.  She  can 
never  recover.  She  suffered  from  it  at  the  time  of  the  trial, 
more  than  a  year  after  the  accident. 

There  is  a  constant  swelling  of  the  limb. 

KENT,  C.  J.,  in  Coleman  agt.  Southwick,  (9  Johns.,  45,) 
lays  down  the  rule,  that  to  justify  the  court  in  granting  a 
new  trial  for  excessive  damages,  that  they  should  be  so 
excessive  "  as  to  strike  all  mankind  at  first  blush,  as  beyond 
all  measure  unreasonable  and  outrageous,  and  such  as  mani- 
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festly  show  the  jury  to  have  been  actuated  by  passion,  par- 
.iiality,  corruption  or  prejudice." 

There  is  nothing  in  this  case  coming   within  that  rule. 

In  the  case  of  Clapp  agt.  H.  E.  E.  E.  Co.,  a  verdict  for 
$4,500,  was  sustained  where  the  injury  was  not  more  than 
this. 

In  Drew  agt.  Sixth  Avenue  E,  E.  Co.,  (26  N.  Y.,  52,)  a 
verdict  for  $2,500  was  sustained  for  loss  of  services  of  a  boy 
eight  years  old.  The  court  of  appeals  say  that  the  damages 
was  wholly  for  the  jury  to  determine. 

Cases  of  larger  verdict  for  injuries  no  greater,  might  be 
multiplied,  if  it  was  necessary.  (Ingersoll  agt.  Miller,  47 
£arb.,  47.) 

Where  a  case  is  submitted  to  a  jury  under  so  able  and 
careful  a  charge  from  the  court  as  this,  where  the  injury  is 
a  permanent  one,  where  the  plaintiff  was  confined  to  her 
house  for  four  months,  this  court  will  hardly  feel  justified 
in  setting  aside  a  verdict  for  $3,000  until  some  more  accur- 
ate method  is  arrived  at  for  measuring  the  pecuniary  price 
of  human  suffering  than  the  judgment  of  twelve  men  taken 
from  the  ordinary  pursuits  of  life.  Certainly  the  court  is 
not  better  qualified  to  judge  of  that  than  the  jury.  We 
have  had  the  unanimous  judgment  of  twelve.  The  defend- 
.antsnow  ask  that  the  judgment  of  three  pronounce  the  judg- 
ment of  twelve  erroneous. 

As  long  as  bodily  pain  and  suffering  are  subjects  of  com- 
pensation in  actions  of  this  kind,  as  is  now  the  settled  law 
of  this  state  (Ransom  agt.  N.  Y.  and  Erie  Eailroad  Co.,  15 
N.  Y.,  417),  just  so  long  a  jury,  and  not  the  court,  should 
estimate  its  amount.  (Redfield  on  Railways,  Vol.  2,  221, 
subd.  6.) 

IV.  There  is  a  conflict  of  evidence  on  every  question 
in  this  case. 

It  is  hardly  necessary  to  discuss  the  proposition  now, 
that  where  there  is  such  conflict  of  evidence,  the  court 
will  not  set  aside  the  verdict.  (Hooglan  agt.  Wright,  7 
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Bosw.,  394;  Tinson  agt.  Welch,  7  Robt.,  394,  and  cases 
cited;  Polhemus  agt.  Moser,  7  Robt.,  489 ;  Morris  agt.  Sec- 
ond Avenue  Railroad  Co.,  8  Bosw.,  681.) 

We  have  four  witnesses  against  two  on  the  question  of 
negligence.  On  the  question  of  injury,  Dr.  Randolph  on 
one  side,  and  Dr.  Ranny,  who  never  saw  the  injury,  on  the 
side  of  the  defendant. 

There  does  not  seem  to  be  anything  in  this  case  to  require 
discussion,  either  on  the  exception  or  evidence. 

V.  We  ask  that  the  judgment  be  affirmed,  with  costs. 

This  action  was  brought  to  recover  damages  for 
injuries  to  the  person  of  the  plaintiff,  claimed  to  have 
been  caused  by  the  negligence  of  the  defendants  in 
the  management  of  one  of  their  street  railroad  cars,  upon 
which  the  former  was  a  passenger. 

By  tlte  court,  BARBOUR,  C.  J. — It  appeared  upon  the 
trial  that  the  plaintiff,  an  old  lady,  entered  the  car  in 
Seventh  avenue,  near  26th  street,  intending  to  go  to 
the  Central  Park,  when  the  car  arrived  at  a  switch 
near  53d  street,  it  was  stopped  to  enable  the  passen- 
gers to  alight  and  take  another  car.  and  while  it  was  so 
stopped,  the  horses  were  transferred  from  the  northern  end 
of  the  car  to  its  southern  end,  and  were  then  started  to 
draw  it  that  way,  soon  after  which  the  plaintiff  received  the 
injuries  in  question. 

The  plaintiff  testified,  that  she  supposed  at  first,  that  the 
car  had  merely  stopped  there  to  let  off  the  passengers,  but  on 
seeing  that  the  horses  had  been  taken  from  the  north  end  of 
the  car  and  were  passing  towards  the  other  end  of  it,  she  got 
on  her  feet  to  go  out  before  they  should  start  back.  Her 
statement  in  regard  to  the  particular  manner  in  which  the 
injuries  were  received  by  her,  was  as  follows :  "  when  I  came 
convenient  to  the  door  the  horses  started  quickly  and 
knocked  me  against  the  iron  that  lay  at  the  dash-board. 
Then  I  thought  to  catch  hold  of  the  dash-board,  but  I  missed 
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it,  and  I  went  into  the  street."  *  *  *'!  was  not  exactly 
out;  I  was  pitched  out  against  the  platform,  I  was  just  a 
step  from  the  door  when  the  horses  started,  just  opposite  the 
door,  very  convenient  to  it."  *  *  u  I  was  within  less  than 
one  step  out,  I  was  just  going  out  of  the  door,  and  then  they 
started  very  fast."  *  *  "  My  right  side  struck  against  the 
railing  that  runs  across  the  dash-board.  I  am  sure  I  struck 
my  right  side."  *  *  "/  kind  of  tJiought  I  would  make 
something,  but  there  was  nothing  for  me  to  get  the  street,  and 
I  got  the  street ;  when  I  struck  against  the  iron,  I  tried  to 
get  hold  of  something,  but  could  not,  and  the  next  thing  I  found 
myself  in  the  street.  I  fell  on  the  left  side  of  the  street  going 
down." 

The  plaintiff  did  not  testify  directly,  that  she  was  thrown 
from  the  car,  or  fell  from  it,  either  because  of  the  starting 
of  the  horses,  or  otherwise ;  nor  it  appears  to  me,  can  it 
necessarily  or  even  properly  be  inferred  from  the  fact  detailed 
by  her,  that  she  did  fall  or  was  thrown  from  the  car  to  the 
street,  and  thus  received  her  injuries.  She  merely  stated 
that  after  being  thrown  against  the  dash-board,  she  tried  to 
catch  hold  of  something,  but  could  not,  as  il  went  into  the 
street"  *  ''for  the  street"  *  t(  found  herself  in  the  street ." 
It  is.  impossible  to  determine  from  these  statements  of  the 
plaintiff,  whether  she  believed,  when  thus  testifying  as  a 
witness,  that  she  was  thrown  over  the  dash-board,  as  charged 
in  her  verified  complaint,  or  that  she  was  thrown  into  the 
street  through  the  eastern  gangway,  or  that,- in  her  fright 
and  excitement,  she  jumped  or  stepped  off  from  the  car,  or 
whether,  in  fact,  she  was  unable  to  state,  when  testifying, 
how  she  reached  the  street.  Her  answer,  "  I  tried  to  get 
hold  of  something,  but  could  not,  and  the  next  thing  I  found 
myself  in  the  street,"  taken  in  connection  with  the  fact  that 
she  failed  to  explain  the  manner  in  which  she  reached  the 
street  from  the  place  where  she  collided  with  the  dash-board, 
seems  to  sustain  the  theory  that  she  did  not  remember  or  was 
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unable  to  state  how  it  was  done.  Be  that  as  it  may,  how- 
ever, it  is  certain  that  the  plaintiff  did  not  testify  that  she 
was  thrown  off  the  car  by  the  starting  of  the  horses,  and  I 
think  it  may  safely  be  assumed,  that  she  did  not  state  facts 
upon  her  examination,  which  were  sufficient  to  prove  that 
such  was  the  case. 

Indeed,  I  am  fully  satisfied  from  a  careful  examination  of 
the  entire  case,  that  the  evidence  given  upon  the  trial  was 
sufficient,  not  only  to  establish  the  fact  that  the  plaintiff 
was  not  thrown  from  the  car  by  the  starting  of  the  horses, 
but  that  she  must  have  jumped  or  stepped  off  of  her  own 
volition,  after  the  car  was  in  motion.  For  she  was  so 
thrown  out  of  the  car,  through  the  northern  doorway,  that 
her  right  side  struck  against  the  dash-board,  and  she  fell 
upon  the  street  on  the  eastwardly  side  of  the  car.  Now,  if 
she  had  fallen  backwards  towards  the  east,  after  striking 
the  dash-board  opposite  the  door,  and  had  landed  upon  the 
ground,  her  head  and  shoulders  would  have  received  the 
injury,  and  not  her  leg  and  ankle,  and  yet,  the  upper  part 
of  her  person  was  unhurt.  But,  the  point  where  she  struck 
the  dash-board,  must  have  been  so  far  from  the  eastern 
side  of  the  car  as  to  render  it  impossible  for  her  to  fall  from 
that  point  into  the  street,  and  such  a  fall,  too,  it  may  be 
observed  incidentally,  would  have  been  at  a  right  angle  with 
the  line  of  propulsion  f  It  appears  to  me,  therefore,  that  the 
plaintiff  must  have  taken  some  steps  from  the  place  where  she 
struck  the  dash-board  towards  the  eastern  side  of  the  car, 
before  she  fell;  and  I  see  no  way  of  accounting  for  the 
breaking  of  her  leg  and  the  dislocation  of  her  ankle,  unless 
the  last  of  those  steps  was  from  the  car  to  the  ground. 
If  that  step  was  taken  while  the  car  was  in  motion,  it  may 
well  be  that  the  injuries  to  her  leg  and  ankle,  were  caused 
thereby. 

The  theory  that  the  plaintiff  fell  immediately  upon  strik- 
ing the  dashboard,  or  that  -such  fall  was  the  direct  conse- 
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quence  of  the  starting  of  the  horses,  was  further  disproved 
by  the  evidence  of  her  own  witness  Kitchell,  who  stated 
that  he  saw  her  standing  upon  the  rear  platform  after  the 
car  had  started  to  go  back ;  by  the  testimony  of  Vosburgh, 
who  stated  that  he  saw  the  old  lady  standing  on  the  rear 
of  the  car,  and  apparently  waiting  to  get  off,  and  shortly 
afterwards  saw  her  lying  in  the  street ;  and  by  that  of  the 
witness  Waterman,  who  testified  that  he  saw  her  upon  the 
street  as  the  car  was  moving  off,  and  saw  her  take  a  step, 
stumble,  and  fall  there. 

The  plaintiff,  therefore,  failed  to  prove  upon  the  trial, 
that  the  injuries  of  which  she  complained  were  caused  by 
the  starting  of  the  horses. 

Besides — even  conceding,  for  a  moment,  that  the  injuries 
complained  of  were  caused  directly  by  the  starting  of  the 
horses — I  see  no  reason  for  imputing  to  the  defendants  any 
negligence,  or  want  of  care,  in  starting  their  horses,  even 
though  the  plaintiff  was  standing  or  walking  in  the  car, 
but  within  reach  of  the  door.  It  is  one  of  the  customary 
and  usual  incidents  of  travel  on  all  the  street  railroads,  and 
cannot  be  considered  negligence  per  se.  But  if  there  was 
negligence  of  the  company  in  this  regard,  there  was  also 
some  negligence  on  the  part  of  the  plaintiff,  which  contri- 
buted to  the  accident.  For  she  saw  the  horses  going  to  the 
south  end  of  the  car,  and  got  up  to  go  out,  as  she  testified, 
"  before  they  would  start  back."  She  was,  therefore,  aware 
that  they  were  about  to  start  back  ;  and,  as  a  careful,  pru- 
dent woman,  ought  to  have  guarded  against  a  fall,  either  by 
putting  her  hand  upon  the  door-casing,  or  otherwise.  In  a 
word,  if  it  was  negligence,  on  the  part  of  the  defendants,  to 
start  the  horses  while  the  plaintiff  was  walking  in  the  car, 
it  was  equally  negligence  on  her  part  to  walk  there  when 
she  knew  they  were  about  to  start. 

I  am,  therefore,  of  opinion  that  the  court  erred  in  refus- 
iug  to  dismiss  the  complaint  after  the  proofs  were  closed ; 
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and  in  submitting  the  case  to  the  jury;  and,  for  that  reason 
I  think  the  judgment  should  be  reversed,  and  a  new  trial 
directed,  with  costs  to  abide  the  event. 

JONES,  J.,  concurring. — I  concur  in  the  result,  but  on  the 
sole  ground  that  the  judge  should  have  charged  as  requested, 
that  if  the  jury  believed  the  testimony  of  witness  Waterman 
the  plaintiff  could  not  recover. 
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SUPREME  COURT. 

THE  PEOPLE,  ex  rel.  DELAZON  J.  SUNDERLIN  agt.  LEWIS  B. 
OVENSHIRE,  Commissioner  of  Highways  of  the  Town  of 
Barrington. 

An  alternative  writ  of  mandamus,  should  be  a  statement  of  the  ralator's  title  to  the- 
relief  demanded,  and  should  contain  no  allegations  except  such  as  are  pertinent  to- 
that  title  and  relief. 

The  alternative  mandamut  stands  as  a  declaration  or  complaint,  and  sets  forth  the- 
relator'e  title  to  the  relief;  in  other  words,  his  cause  of  action.  The  further  pro* 
ceedings  under  the  statute  are  precisely  like  those  in  an  ordinary  action. 

It  is  certainly  an  unknown  practice,  since  bills  of  discovery  have  been  abolished, 
for  the  plaintiff  to  apply  that  the  defendant  make  &  further  answer  to  the  allegations 
of  the  complaint ;  and  there  is  no  reason  for  any  difference  in  this  respect  be- 
tween an  action  commenced  by  mandamus  and  one  commenced  by  an  ordinary 
complaint. 

There  seems  to  b<*  no  reason  why  the  relator  should  seek  a  further  return  in  a  case 
like  the  present — where  the  defendant  undertakes  to  set  up  new  matter  as  a 
defense,  but  fails  to  do  it  with  sufficient  certainty,  whatever  may  be  proper  in  a 
case  like  that  reported  in  (9  Wendell>4%9.) 

A  motion  by  the  relator  to  compel  the  defendant  to  make  a  further  return  is  an 
anomulous  proceeding.  And  it  seems  that  the  case  in  9  Wendell,  (supra,)  should 
not  be  considered  as  authority  beyond  the  facta  contained  in  that  particular  case. 

Fourth  Judicial  Department,  January  Term,  1871. 

MULLIN  P.  J.  JOHNSON  and  TALOOTT,  J.J. 

APPEAL  from  an  order  made  by  the  special  term  in  Yates 
county,  on  motion  of  the  relator  ordering  a  further  return 
to  the  alternative  writ  of  mandamus  issued  in  this  case. 

D.  B.  PROSSER,  for  appellant. 
C.  G.  JUDD,  for  respondent. 

By  tlie  court,  TALCOTT,  J. — The  alternative  writ  of  man- 
damus in  this  case,  besides  the  matters  which  are  presumed 
properly  to  come  within  the  official  cognizance  of  the 
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•defendant,  was  stuffed  with  long  recitals  touching  the  acts 
of  third  parties,  at  different  times,  and  of  which  the  defend- 
ant had  not  necessarily  any  official  knowledge,  and,  amongst 
other  things,  the  alternative  writ,  contains  the  history  of  a 
suit  in  the  supreme  court  between  certain  parties,  and 
which  is  stated  to  have  involved  the  question  or  some  of 
-the  questions  touching  the  legal  existence  of  the  highway, 
which  it  is  sought  by  this  writ  to  compel  the  defendant  to 
•open,  together  with  the  judgment  in  that  suit,  to  which 
neither  the  defendant  nor  any  of  his  predecessors  in  office, 
were  parties  ;  and  of  which,  so  far  as  appears,  they  had  no 
official  or  actual  knowledge.  The  defendant  has  made  a  return 
to  the  alternative  writ  answering  such  things  as  he  deemed 
material,  and  of  which  he  had  any  official  cognizance,  but 
•omitting  to  answer  anything  concerning  the  aforesaid  suit 
.and  judgment,  and  various  other  allegations  concerning  the 
acts  of  third  parties,  and  it  may  be,  some  allegations,  mixed 
up  with  these  other  matters,  which  it  was  material  and 
proper  for  him  to  answer.  And  thereupon,  the  relator  on 
motion  obtained  the  order  appealed  from,  which  again  sets 
out  in  detail  so  much  of  the  matters  contained  in  the 
.alternative  writ  as  the  relator  claims  have  not  been  answered 
in  the  return,  and  requiring  the  defendant  to  make  a  further 
return  to,  and  fully  admit  or  traverse  all  these  allegations. 

The  alternative  writ  of  mandamus  should  be  a  statement 
of  the  relator's  title  to  the  relief  demanded,  and  should  con- 
tain no  allegation,  except  such  as  are  pertinent  to  that  title 
and  relief. 

Prior  to  the  statute  of  9  Anne,  ch.  20,  there  were  no 
pleadings  after  the  return. 

If  the  return  was  an  insufficient  answer  in  law  to  the  title 
and  claim  of  the  relator,  the  remedy  was  by  a  motion  to 
quash  the  return  and  for  a  peremptory  writ.  The  return 
was  taken  to  be  true  ;  and  if  in  fact,  false,  the  only  remedy 
of  the  relator  was  by  an  action  for  a  false  return.  After  the 
statute  referred  to,  which  has  been  substantially  copied  into 
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our  statute  law,  the  proceedings  on  mandamus  assumed  the- 
form  of  an  ordinary  action.  "  The  mandamus  set  out  th& 
grounds  of  the  claim  of  the  relator  to  the  relief  sought,  and 
answered  to  the  declaration  in  other  suits.  To  this  the  de- 
fendant made  a  return,  either  traversing  the  facts  stated  orr 
admitting  those  facts,  and  setting  up  new  matter  in  avoid- 
ance. To  the  return,  the  relator  either  demurred,  took 
issue  thereon,  or  pleaded  other  matter  in  answer,  as  in  or- 
dinary  suits." 

The  foregoing  is  a  succinct  statement  of  the  practice,  as- 
made  by  the  Chancellor  in  the  court  of  errors,  in  the  case 
of  The  Commercial  Bank  of  Albany  agt.  The  Canal  Com'rs, 
(10  Wend.,  25,)and  again  reiterated  by  him,  more  at  large, 
in  The  People  agt.  The  President,  &c.,  of  Brooklyn,  (13  Wend. 
130.)  This  statement  of  the  nature  of,  arid  proceedings 
upon,  an  alternative  mandamus  is  sustained  by  all  the  au- 
thorities. The  writ  of  mandamus  is  not,  and  never  was  a 
bill  of  discovery.  No  inquisition  of  the  conscience  of  a 
defendant,  in  the  nature  of  a  bill  of  discovery,  was  knowa 
to  the  common  law.  A  motion  by  the  relator  to  compel 
the  defendant  to  make  a  further  return  is  an  anomalous  pro- 
ceeding. No  trace  of  it  is  to  be  found  in  the  practice  of 
the  king's  bench,  and  the  only  direct  authority  for  such  a. 
proceeding  in  this  state  to  which  we  have  been  referred,  or 
which  I  have  been  able  to  discover,  is  the  very  peculiar 
case  v  of  The  People,  ex  rel.  Musgrave  agt.  The  New  York 
Common  Pleas  (9  Wend.,  429).  That  case  did  not  purport. 
to  be  founded  on  any  authority,  or  prior  adjudication,  and 
was  apparently  a  not  much  considered  decision  of  a  non- 
enumerated  motian. 

The  judges  of  the  N.  Y.  common  pleas,  had  returned  to 
an  alternative  mandamus,  requiring  them  to  seal  a  certain 
bill  of  exceptions  or  show  cause,  &c.  —  that  the  bill  did 
not  contain  all  the  evidence.  To  this  return,  the  relator 
demurred  specially,  for  that  the  return  did  not  state  that  the. 
bill  did  not  contain  all  the  evidence  material  and  necessary, 
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to  present  the  question  of  law  raised  by  the  bill.  A  motion 
was  made  to  set  aside  the  demurrer,  on  the  ground  that  no 
demurrer  can  be  put  in,  in  such  cases.  For  this  proposition 
no  authority  was  cited,  and  an  examination  will  show  the 
authorities  to  be  quite  numerous  the  other  way.  The  brief 
opinion  delivered  by  Mr.  Justice  SUTHERLAND,  is  as  follows: 
"  The  motion  must  be  granted.  This  court  will  not  permit 
subordinate  tribunals  to  be  harassed  with  special  demurrers 
to  returns  made  by  them.  If  the  relatoris  dissatisfied  with 
a  return  made,  conceiving  it  to  be  evasive,  or  the  con- 
struction of  matters  alleged  in  it  to  be  of  doubtful  character, 
upon  suggestion  of  its  insufficiency,  a  further  or  supple- 
mentary return  will  be  ordered,  and  thus  the  rights  of  a 
party  as  effectually  protected,  as  if  permitted  to  demur 
specially." 

And  this  proceeding  of  moving  for  a  further  return  is 
afterwards  referred  to  incidentally  in  one  or  two  cases  by, 
the  same  court,  but  no  where  directly  presented  or  decided. 
The  court  in  the  case  in  9  Wendell,  seem  to  have  intended 
to  establish  a  new  rule  of  practice,  in  substance,  that  defects 
of  form  such  as  are  reached  only  by  special  demurrer  in  the 
returns  of  public  officers  to  writs  of  alternative  mandamus 
cannot  be  taken  advantage  of  by  special  demurrer,  and  that 
where  new  matter  is  set  up  in  the  return,  but  not  with  suffi- 
cient certainty,  the  relator  might  have  a  remedy,  analagous 
to  the  one  now  provided  by  the  Code  in  lieu  of  special 
demurrers,  namely,  by  a  motion  to  compel  the  adverse 
party  to  make  his  pleading  more  definite,  specific  and  cer- 
tain. This  is  very  far  from  authorizng  a  party  to  move  to 
compel  his  adversary  to  make  a  further  answer  to  specific 
and  material  allegations  contained  in  the  complaint,  and 
which  the  plaintiff  alleges  have  not  been  answered  at  all. 
On  the  contrary,  so  much  of  the  complaint  as  is  not  denied 
or  avoided  is,  if  material,  admitted,  although  we  do  not 
deem  it  necessary  in  this  case  to  interfere  with  the  rule 
laid  down  in  the  case  in  9  Wend.,  we  cannot  forbear  re- 
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marking  that  the  ground  upon  which  that  ruling  was 
placed,  is  not  altogether  satisfactory.  It  is,  that  sub- 
ordinate tribunals  should  not  be  harrassed  by  special  demur- 
rers, neither,  as  it  seems  to  us,  should  relators  be  harrassed 
by  evasive  and  ambigious  returns,  and  we  doubt  if  con- 
venience is  to  be  promoted  by  motions  for  a  further  retrun 
in  any  case,  as  a  special  motion  may  be  quite  as  harrassing 
as  a  demurrer. 

It  has  been  seen  that  the  alternative  mandamus  stands  as 
a  declaration,  or,  as  it  is  now  termed,  a  complaint,  and  is  to 
set  forth  the  relator's  title  to  the  relief,  in  other  words,  his 
cause  of  action. 

That  the  further  proceedings  under  the  statute  are  pre- 
cisely like  those  in  an  ordinary  suit.  Now  it  is  certainly 
an  unknown  practice,  since  bills  of  discovery  have  been 
abolished  for  the  plaintiff  to  apply  that  the  defendant  make 
a  further  answer  to  the  allegations  of  the  complaint,  and 
we  see  no  reason  for  any  difference  in  this  respect  between 
an  action  commenced  by  mandamus  and  one  commenced  by 
an  ordinary  complaint.  Undoubtedly,  all  allegations  con- 
tained in  the  alternative  writ,  constituting  material  matter, 
and  matter  of  substance,  which  are  not  traversed,  or  denied, 
or  successfully  avoided,  are  to  be  taken  as  admitted,  and 
if  the  return  contains  no  sufficient  answer,  the  relator  is 
entitled  to  his  peremptory  writ  accordingly. 

There  seems  to  be  no  reason  why  the  relator  should 
seek  a  further  return  in  a  case  like  the  present,  whatever 
may  be  proper  in  a  .case  like  that  reported  in  the  9th 
of  Wendell,  where  the  defendant  undertakes  to  set  up  new 
matter  as  a  defense,  but  fails  to  do  it  with  sufficient  cer- 
tainty. Of  course,  where  the  defendant  applies  to  amend 
his  own  return,  different  considerations  are  presented. 

The  order  appealed  from  should  be  reversed,  but  without 
costs  of  the  appeal. 

Mr.  Justice  JOHNSON,  concurs. 
MULLIN,  P.  J.  dissents. 
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FREDERICK  W.  FORD,  agt.   MARY  ELLEN  FORD. 

An  order  for  the  payment  of  a  sum  of  money,  as  alimony,  in  an  action  for  a  divorce, 
being  an  interlocutory,  or  ad  interim,  order,  cannot  be  enforced  by  execution — 
that  process  being  allowed  only  upon  fatal  judgment  (except  for  interlocutory 
costs) ;  and  unless,  therefore,  a  party  can  be  proceeded  against  under  the  statute 
concerning  contempts  to  enforce  civil  remedies,  there  does  not  seem  to  be  any  rem- 
edy for  their  collection,  unless  it  can  be  found  in  the  power  of  the  court  to  seques- 
ter the  property  of  the  husband,  which  is  doubtful. 

So  far  as  the  power  of  the  court  to  punish  contempts  is  derived  from  the  statute, 
gnch  power  can  be  exercised  only  in  the  manner  prescribed  in  the  statute,  and 
which  in  a  case  of  disobedience  of  an  order  to  pay  money,  is  a  precept  and  com- 
mittal to  prison. 

For  any  other  disobedience  to  any  lawful  order  or  decree  of  the  court ;  and  all 
other  cases  where  attachments  and  proceedings  as  for  contempts  have  been 
usually  adopted  and  practiced  in  courts  of  record  to  enforce  civil  remedies,  or  to 
piotect  tUe  rights  of  parties,  the  offending  party  may  be  committed  to  close  cus- 
tody, and  deprived  of  the  liberties  of  the  jail. 

As  this  case  is  under  and  within  the  statute,  it  is  not  necessary  to  assert  or  refer  to 
the  common  law  power  of  a  court  of  record  to  punish  contempts.  The  statute,  it 
hag  been  held,  bus  uot  taken  away  such  power. 

From  an  examination  made  of  the  statute  and  of  the  cases  bearing  upon  the  ques- 
tion, held,  that  in  the  ordinary  case  of  the  disobedience  of  an  order  to  pay  ad 
interim  alimony  the  court  has  no  power  to  punish,  otherwise  than  by  a  committal 
to  prison  under  the  4th  section  of  the  statute  (2  R.  S.,  534). 

The  right  to  go  upon  the^'a^  limits  is  derived  from  the  statute.  (2  R.  S.,  433,  §  40,) 
and  not  from  any  mandate  put  into  the  precept  of  committal. 

It  will  be  sufficient,  therefore,  if  the  precept  recites  the  order  for  the  payment  of 
money,  and  contains  a  command  to  the  sheriff  to  commit  the  person  to  prison. 
It  will  then  become  a  question  between  the  prisoner  and  the  sheriff  whether  the 
former  should  be  allowed  to  go  upon  the  limits  of  the  jail.  (The  case  of  Ward 
.agt.  Ward,  6  Abb  ,  N.  S.,  79,  holding  that  the  precept  must  be  in  form  to  entitle  the 
prisoner  to  the  jail  limits,  not  concurred  in.) 

Special  Term,  April,  1871. 

THIS  was  a  motion  upon  an  order  to  show  cause  why  an 
attachment  should  not  issue  against  the  plaintiff,  for  contempt 
in  disobeying  an  order  for  the  payment  of  temporary  ali- 
mony. 
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In  November,  1S70,  an  order  was  made  requiring  the 
plaintiff  to  pay  a  sum  specified  in  the  order,  to  the  defend- 
ant for  her  support  during  the  pendency  of  the  action. 

The  action  was  for  a  divorce. 

The  order  was  served  on  the  defendant,  and  payment  of 
the  sum  mentioned  in  the  order,  demanded.  On  his  neglect- 
ing to  pay,  the  order  to  show  cause  was  made. 

S.  HIRSCH,  for  the  motion. 
D.  Me  ADAM,  opposed. 

MONELL,  J.— The  Revised  Statutes  (2  R.  S.,  534,  $  1) 
provide  that  every  court  of  record  shall  have  power  to  pun- 
ish, by  fine  and  imprisonment,  or  either,  any  neglect  or  vio- 
lation of  duty,  or  any  misconduct  by  which  the  rights  or 
remedies  of  a  party  in  a  cause  depending  in  such  court  may 
be  defeated,  impaired,  impeded,  or  prejudiced,  in  the  fol- 
lowing, among  other  cases  (subd.  3).  Parties  to  suits,  for 
the  non-payment  of  any  sum  of  money,  ordered  by  such 
court  to  be  paid,  in  cases  where  by  law  execution  cannot 
be  awarded  for  the  collection  thereof;  or  for  any  other  dis- 
obedience of  any  lawful  order,  decree,  or  process  of  such 
court. 

There  is  a  further  provision,  granting  the  same  power 
in  all  other  cases,  where  attachments  and  proceedings  as 
for  contempt,  have  been  usually  adopted  and  practiced 
in  courts  of  record,  to  enforce  civil  remedies  of  any  party 
to  a  suit,  in  such  court,  or  to  protect  the  rights  of 
such  party  (subd.  8.) 

In  the  several  cases  specified  in  the  statute,  except  that 
of  an  order  for  the  payment  of  money,  proof  of  the  miscon- 
duct must  be  furnished  to  the  court  (§  3),  and  a  reasonable 
time  given  to  the  accused  party  to  make  his  defense.  The 
mode  of  proceeding  is  then  prescribed:  either  an  order  to- 
to  show  cause,  or  an  attachment  (§  5),  the  adjudication 
(§§  19,  20),  and  the  punishment  (^  20). 
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The  u  fourth"  section  provides  that  when  an  order  of  a 
court  shall  have  been  made  for  the  payment  of  costs,  or  any 
other  sum  of  money,  and  proof  shall  be  made  of  the  personal 
demand  of  such  sum  of  money,  and  of  a  refusal  to  pay  it, 
the  court  may  issue  a  precept  to  commit  the  person  so  dis- 
obeying to  prison,  until  such  sum  and  the  costs  and  ex- 
penses of  the  proceeding  be  paid. 

These  provisions  of  the  Revised  Statutes  have  not  been 
repealed,  nor,  as  far  as  I  can  discover,  impaired,  or  affected 
by  any  subsequent  statute  [except  in  relation  to  the  pay- 
ment of  interlocutory  costs  (Laws,  1847,^?.  491,  §  2),  the 
act  to  abolish  imprisonment  for  debt  (Laws,  1831,  ch.  300, 
^  2),  and  the  Code  (§  471),  expressly  excepting  proceedings 
as  for  a  contempt  from  their  operations.]  The  act  of  1847 
merely  exempts  parties  from  imprisonment,  for  non-payment 
of  interlocutory  costs,  leaving  the  provision  concerning  the 
payment  of  money,  other  than  costs,  untouched. 

The  order  in  this  case,  is  for  the  payment  of  a  sum  of 
money  as  alimony,  in  an  action  for  a  divorce.  This  being 
an  interlocutory  or  ad  interim  order,  it  cannot  be  enforced 
by  execution,  that  process  being  allowed  only  upon  final 
judgment;  (except  for  interlocutory  costs,)  (Code,  §  283, 
Hosack-dgt.  Eodgers,  11  Paige,  C03  ,  Fassett  agt.  Talmadge, 
14  Abb.,  188,)  and  unless,  therefore,  a  party  can  be  pro- 
ceeded against,  under  the  statute  concerning  contempts  to 
enforce  civil  remedies,  there  does  not  seem  to  be  any 
remedy  for  their  collection,  unless  it  can  be  found,  in  th& 
power  of  the  court  to  sequester  the  property  of  the  hus- 
band. (2  JR.  S.  148,  ^>  60.)  But  even,  if  that  statute  gives 
the  power  to  sequester  property  in  cases  of  ad  interim 
alimony,  which  is  doubtful,  it  furnishes,  at  most,  a  mere 
cumulative  remedy,  and  does  not  take  away  the  power 
of  the  court,  if  such  power  exists  under  the  statute  concern- 
ing contempts. 

In   so  far  as  the  court  has  power  in  a  proper  case  to- 
require  the  payment  of  a  sum  of  money,  to  enable  a  party 
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to  carry  on  or  resist  a  suit,  for  a  divorce,  it  is  sustained  by 
the  letter  of  the  statute,  (2  It.  S.,  143,  §  58,)  which  in  terirs 
gives  to  the  court  a  discretionary  power,  to  require  the  hus- 
band to  pay  a  sum  of  money  for  such  purpose.  But  it  was 
objected  by  the  defendant,  that  the  order  in  this  case,  merely 
requiring  the  payment  of  temporary  or  ad  interim  alimony, 
was  not  sustained  either  by  the  letter  or  spirit  of  the 
statute. 

If  I  felt  at  liberty  to  look  at  this  as  an  original  question, 

1  should  find  some  difficulty  in  overcoming  the  doubt,  I 
entertain  in  regard  to  it,  which  arises  from  the  omission  to 
provide  for  it,  in  the  58th  section  of  the  statute  ;   but  I  do 
not  feel  at  liberty  to  do  so,  partly  because  I  am  qualifiedly 
bound  to  assume   the  power  from  the  order  itself,  it  not 
having  been  appealed  from,  but  chiefly,  because  of  the  general 
and  uniform  recognition  of  the  power  in  all  courts  having 
cognizance  of  the  subject.   In  North  agt.  North,  (1  Barb.  Ch. 
R.,  241,)  the  question  was  directly  presented,  and  the  chan- 
cellor, held,  that  the  court  had  the  power  independently  of 
the  statute  ;  the  power  is  also  fully  recognized  in  Denton  agt. 
Dentonj  (1  Johns.  Ch.,  364;)  Kirbyagt.  Kirby,  (I  Paige,  261 ;) 
Graves  agt.  Graves,  (2  Id.,  62  ;)  Mix  agt,  Mix,  (1  Johns. 
Ch.,  108  ;)  Jones  agt.  Jones,  (2  Barb.  Ch.  R.,  146 ;)  Purcell 
agt.  Purcell,  (3  Edw.,  194,)  and  in  numberless  other  cases. 
It  is   also  understood   to  be  the  uniform  and  established 
practice  of  this  court,  in  the  exercise  of  its  discretion,  to 
make   the   allowance  in  suitable  cases.      (Bets  agt.    Bete, 

2  Robt.,  694;  Simmons  agt.  Simmons,  2  Robt.,  712  ;  3  Robt., 
669  ;  Boubon  agt.  Bonbon,  3  Robt.,  715  ;  Strong  agt.  Strong, 
5  Robt.,  612  ;  Clark  agt.  Clark,  7  Robt.,  284 ;  Ho/man  agt. 
Ho/man,  7  Robt.,  474.) 

The  chancellor  in  North  agt.  North,  (supra,)  did  not 
refer  to  the  60th  section  of  the  statute,  but  rested  the 
decision  upon  the  inherent  power  of  the  court,  and  in- 
dependently of  the  statute. 

While  the  58th  section  gives  power  to  require  the  pay- 
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merit  of  money  to  carry  on  the  suit,  and  omits  giving 
power  to  award  temporary  alimony,  the  60th  section  is 
more  general,  and  provides,  that  when  the  court  shall 
make  an  order  or  a  decree,  requiring  a  husband  to  provide 
for  the  maintenance  of  his  children,  or  for  an  allotvance 
to  his  wife,  security,  &c.,  may  be  required,  and  the  hus- 
band's property  be  sequestered,  &c.  An  order  is  not,  thech- 
nically,  a  decree,  although  a  decree  may  be  an  order  ;  and 
when  the  legislature  gave  power  by  implication,  at  least  to 
make  an  order,  and  also  a  decree,  for  an  allowance  to  a 
wife,  it  must  be  presumed  that  it  had  in  view  the  common 
distinction  between  an  order  and  decree  ;  and,  therefore,  used 
the  words  advisedly.  And  as  an  ''order"  is  understood  to 
be  an  intermediate  or  interlocutory  proceeding,  it  embraces 
intermediate  alimony,  and  confers  the  requisite  power  to 
award  its  payment. 

But,  without  pursuing  the  inquiry  further,  and  assuming 
the  order  to  be  correct,  in  what  manner  and  to  what  extent 
can  it  be  enforced  ? 

As  an  order  to  pay  a  sum  of  money,  it  falls  directly 
within  the  "fourth"  section  of  the  statute,  and  the  court 
may  issue  a  precept  to  commit  to  prison  ;  but,  as  it  has 
been  held  that  a  person  so  committed,  may  avail  himself 
of  the  liberties  of  the  jail  and  of  the  statute  respecting 
assignments  by  imprisoned  debtors,  (Patrick  agt.  Warnert 
4  Paige,  397  ;  People  agt.  Bennett,  Id.,  282,)  the  remedy 
is  deemed  inadequate  as  a  punishment  for  the  offense, 
especially,  if  Ward  agt.  Ward,  (6  Abb.  N.  S.,  79,)  that 
the  precept  must  be  in  form  to  entitle  the  prisoner  to  the 
jail  limits,  was  correctly  decided.  In  that  ease  it  is  con- 
ceded that  a  precept  may  issue,  under  the  "  fourth"  section 
of  the  statute,  but  that  it  must  in  terms  admit  the  prisoner 
to  the  limits.  But  I  apprehend  that  the  latter  part  of  the 
decision  cannot  be  sustained,  although  I  am  aware  that  Mr. 
Justice  SUTHERLAND,  discharged  upon  habeas  corpus,  as  is 
supposed,  for  the  reason,  that  the  precept  was  not  in  the 
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proper  form,  a  defendant  who  had  been  committed  for  the 
non-payment  of  alimony.    (Bishop  agt.  Bishop,  not  reported.) 

The  statute  admitting  to  the  liberties  of  the  jail,  in  effect, 
merely  enlarges  the  walls  of  the  jail,  and  give  a  personal 
right  to  prisoners,  in  the  cases  specified ;  and  in  a 
proper  case,  the  sheriff  is  bound  to  admit  to  the  limits. 
{Kip  agt.  Brigham,  7  Johns.,  168.)  The  right,  therefore,  to 
go  upon  the  jail  limits,  is  derived  from  the  statute,  (2  H.  S., 
433,  §  40,)  and  not  from  any  mandate  put  into  the  precept. 

It  will  be  sufficient,  therefore,  if  the  precept  recites  the 
order  for  the  payment  of  money,  and  contains  a  command 
to  the  sheriff  to  commit  the  person  to  prison.  It  will 
then  become  a  question  between  the  prisoner  and  the 
sheriff,  whether  the  former  should  be  allowed  to  go  upon 
the  limits  of  the  jail. 

But  it  is  further  claimed,  that  the  remedy  is  not  con 
.fined  to  the  u  fourth"  section,  but  also  falls  within  the 
11  fifth"  section  of  the  statute.  The  latter  section  provides, 
that  in  <4all  cases  other  than  that"  specified  in  the  "fourth" 
section,  the  court  may  punish  the  misconduct  or  disobe- 
dience, by  a  fine  or  by  imprisonment  or  by  both.  Under 
that  section,  prisoners  committed  to  the  jail,  shall  be 
actually  confined  and  detained  within  the  jail,  (2  It.  S., 
437,  §  61,)  and  shall  not  be  admitted  to  its  liberties. 

I  think,  however,  that  it  must  be  conceded,  that  if  the 
court  can  issue  a  precept  under  the  "  fourth"  section,  and 
the  order  is  such  as  is  therein  specified,  it  furnishes  a  com- 
plete answer  to  the  question. 

The  power  to  impose  a  fine  or  imprisonment  under  the 
fifth  section,  is  limited  to  other  cases,  and  cannot  be  in- 
voked, if  the  case  falls  within  the  "  fourth"  section. 

The  same  language  is  used  in  the  ''third"  subdivision 
of  the  "  first"  section,  which  gives  first,  power  to  "punish" 
parties  for  mere  non-payment  of  money,  and  second  for 
any  '*  other"  disobedience  of  any  lawful  order.  Thus, 
separately  providing  for  different  causes. 


NEW  YORK  PRACTICE  REPORTS.  175 

Font  agt.  Ford. 

The  proceeding  under  the  fourth  section,  as  has  been 
seen,  is  summary,  and  requires  no  adjudication.  Under 
the  fifth  section,  it  must  be  adjudged  that  the  misconduct 
was  calculated  to,  or  actually  did,  defeat,  impair,  impede 
or  prejudice  the  rights  or  remedies  of  the  party  ;  and  upon 
such  adjudication,  the  court  may  impose  a  fine,  &c. 

The  neglects,  violations  of  duty  and  misconduct,  which 
may  be  punished  as  contempts,  are  many,  and  different 
from  that,  which  relates  to  the  non-payment  of  money ; 
and  they  are  such,  as  may  very  properly  be  regarded  as 
calculated  to  defeat,  impair,  impede  or  prejudice  the  rights 
or  remedies  of  a  party. 

But  the  non-payment  of  money,  or  the  disobedience  of 
an  order  for  the  payment  of  money,  is  not  calculated  to 
have  such  effect,  and  it  was  probably  for  that  reason,  that 
it  was  separated  from  other  causes,  and  specially  provided 
for  in  the  fourth  section.  The  statute  has  preserved  the 
distinction  between  criminal  contempts,  such  as  directly 
affect  the  dignity,  or  impair  the  respect  due  to  the  authority 
of  the  court  itself,  and  contempts  which  merely  affect  the 
rights  or  interests  of  parties;  and  has  in  effect  divided  the 
latter  into  two  clases,  making  the  disobedience  of  an  order 
to  pay  money,  a  separate  and  distinct  cause,  and  providing 
for  it,  a  separate  and  distinct  remedy ;  and  by  prescribing  a 
different  remedy  for  all  otner  cases,  has  limited  the  power 
of  the  court,  in  cases  of  orders  for  the  payment  of  money, 
to  the  proceeding  prescribed  by  the  fourth  section  of  the 
.act. 

This  separation  of  the  causes  of  contempts,  and  dividing 
them  into  two  classes:  1.  Disobeying  an  order  for  the  pay- 
ment of  money;  and,  2,  Contempts  other  than  for  the  pay- 
ment of  money,  was  recognized  in  the  late  court  of  chancery 
(2  Barb.  Ch.  Pr.,  269,  st  seq.),  where  the  first  class  was 
uniformly  punished  by  proceeding  under  the  fourth  section. 

So  far,  therefore,  as  the  power  of  the  court  to  punish  con- 
tempts ii  derived  from  the  statutes,  such  power  can  be  ex- 
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ercised  only  in  the  manner  prescribed  in  the  statute,  and 
which,  in  a  case  of  disobedience  of  an  order  to  pay  moneyr 
is  a  precept  and  committal  to  prison.  For  any  other  diso- 
bedience to  any  lawful  order,  or  decree  of  the  court,  and  all 
other  cases  where  attachments  and  proceedings  as  for  con- 
tempts, have  been  usually  adopted  and  practiced  in  court* 
of  record,  to  enforce  civil  remedies,  or  to  protect  the  rights 
of  parties,  the  offending  party  may  be  committed  to  close 
custody,  and  is  deprived  of  the  liberties  of  the  jail. 

As  this  case  is  under  and  within  the  statute,  it  is  perhaps 
not  necessary  to  assert,  or  refer  to,  the  common  law  power 
of  a  court  of  record  to  punish  contempts.  The  statute,  it 
has  been  held,  has  not  taken  away  such  power.  People  agt. 
Nevins  (1  Hill,  154);  Diets  agt.  Merle  (2  Paige,  494),  and 
the  design  of  the  eighth  subdivision  of  the  first  section  of 
the  statute  concerning  contempts,  was  probably  designed 
and  enacted  for  the  purpose  of  continuing  the  common  law 
power,  at  least  in  cases  not  specifically  named  in  the  statute. 
(BrocJcway  agt.  Copp,  2  Paige,  578).  Yet  the  revisors,  in 
their  notes  say  (5  Edmond  Ed.  Stat,  502) :  "  In  this  section 
an  examination  of  the  general  cases  has  been  made,  as  well 
to  define  as  to  limit  a  potver,  which  while  it  is  absolutely 
necessary  in  many  cases,  is  yet  perhaps  more  liable  to  abuse 
than  any  other  possessed  by  the  courts."  And  they  further 
say  that  they  have  included,  "all  cases  which  a  diligent 
examination  of  all  the  writers  on  the  subject  has  discovered, 
and  which,  it  is  supposed,  ought  to  be  included.'7  But  in 
a  note  to  the  article  concerning  criminal  contempts,  (Ibid, 
426),  the  continuance  of  rhe  common  law  power,  in  respect 
to  such  contempts,  is  clearly  implied.  They  say,  they  have 
pursued  their  general  plan,  "to  define  and  limit  undefined 
powers  wherever  it  was  possible,  as  well  for  the  information 
as  the  protection  of  the  citizen." 

The  case  of  the  People  agt.  Nevins  (supra),  so  far  as  it  is 
an  interpretation  of  the  statute  concerning  civil  contempts, 
is,  I  think,  in  hostility  to  the  intention  of  the  legislature,  as 
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defined  by  the  revisers;  at  least,  it  is  quite  doubtful  if  the 
legislature  did  not  intend  to  limit  the  common  law  power 
to  cases  not  enumerated  in  the  statute. 

The  report  of  that  case  does  not  disclose  the  precise 
nature  of  the  contempts.  It  was  a  proceeding  against  an 
attorney  for  not  paying  money  directed  to  be  paid  by  an 
order  of  the  court.  But  whether  it  was  money  collected 
by  the  attorney  for  his  client  does  not  appear.  It  was 
there  held,  however,  that  the  attorney  could  be  committed 
under  the  common  law  powers  of  the  court,  and  independ- 
ently of  the  statute.  COWEN,  J.,  referring  to  the  fourth 
section  of  the  act  concerning  civil  contempts,  says,  that  it 
was  enacted  to  avoid  the  circuity  of  an  order  to  show  cause 
or  an  attachment,  and  therefore  gives  an  execution  forth- 
with, which  it  calls  a  precept ;  "  but  that  the  statute  no 
where  forbids  the  court  to  proceed  in  the  former  common 
law  mode ;  but  merely  provides  that  it  may  commit  in  a 
particular  form  short  of  that." 

The  question  in  that  case  arose  upon  a  ccrtiorari  to  re- 
view proceedings  upon  a  habeas  corpus,  whereby  Nevins 
was  discharged  from  custody  ;  and  all  that  was  really  de- 
cided was,  that  the  officer  had  no  jurisdiction  and  could  not 
inquire  as  to  the  sufficiency  of  the  commitment,  From 
the  facts  as  far  as  they  are  disclosed,  it  might  have  been  a 
criminal  contempt.  A  neglect  or  refusal  of  an  attorney  to 
pay  money  to  his  client,  might  very  properly  be  adjudged 
a  "  wilful  disobedience  of  an  order  lawfully  made,"  within 
the  tenth  section  concerning  criminal  contempts.  If  that 
was  the  nature  of  the  contempt,  then  the  interpretation  of 
the  statute  in  that  case  was  consistent  with  the  intention  of 
the  legislature. 

This  distinction  between  contempts  is  clearly  expressed 
in  the  revisers' notes  above  referred  to.  They  say: ''A 
solid  and  obvious  distinction  exists  between  contempts, 
strictly  such,  and  those  offenses  which  go  by  that  name, 

VOL.  XLI.  12 
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but  which  are  punished  as  contempts,  only  for  the  purpose 
of  enforcing  some  civil  remedy." 

From  the  examination  I  have  made  of  the  statute,  and  of 
such  cases  as  I  have  been  able  to  find,  bearing  upon  the 
question,  I  am  satisfied  that  in  the  ordinary  case  of  the  dis- 
obedience of  an  order  to  pay  ad  interim  alimony,  the  court 
has  no  power  to  punish  otherwise  than  by  a  committal  to 
prison,  under  the  fourth  section  of  the  statnte. 

That  a  state  of  facts  might  be  presented  which  must  au- 
thorize a  proceeding  under  the  other  sections  of  the  statute, 
is  possible  j  but  it  is  enough  to  say,  that  no  such  facts  ap- 
pear in  this  case. 

The  motion  for  an  attachment  must  be  denied.  But  the 
plaintiff,  upon  furnishing  proof  of  the  non-payment,  &c.,  of 
the  alimony,  will  be  entitled  ex  parle  to  a  precept  to  com- 
mit, &c. 
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SUPREME  COURT. 

ORANDISON  REYNOLDS,  plaintiff  in  error,  agt.  THE  PEOPLE 
OF  THE  STATE  OF  NEW  YORK,  defendants  in  error. 

'On  the  trial  of  a  prisoner  upon  an  indictment  for  an  assault  and  lattery  with  the 
intent  to  commit  a  rape,  if  the  evidence  is  clearly  insufficient  to  warrant  or  justify 
a  conviction  for  that  offense,  an  exception  to  the  refusal  of  the  court  so  to  rule, 

.    or  charge,  is  well  taken  the  same  as  though  it  had  been  a  civil  action  : 

.B'-id,  that  this  case  was  entirely  bare  of  any  and  all  evidence  to  prove  an  intent 
to  commit  a  rape.  Taking  the  testimony  of  the  girl  herself,  in  its  fullest  length 
and  breadth,  it  was  not  clear,  beyond  doubt,  that  even  a  simple  assault  and 
battery  was  committed. 

lit  is  quite  certain  however  that  had  the  prisoner  had  sexual  intercourse  with  her 
at  the  time,  with  no  more  resistance  on  her  part  than  appears  from  her  testimony, 
he  could  not  justly  have  been  convicted  of  a  rape,  within  the  rule  established  in  the 
People  agt.  Morrison,  (1  Park,  Cr.  It.,  625,)  and  the  People  agt.  Abbott,  (19  Wend., 
ISfcJ )  At  most  the  testimony  would  have  made  but  a  "  mixed  case,"  and  her 
quasi  assent  would  have  been  presumed  from  such  mere  passive  resistance. 

"Where  the  indisputable  evidence  in  such  a  case,  is  such  as  to  raise  only  a  suspicion 
or  "conjecture  of  the  criminal  intent,  it  is  clearly  insufficient,  and  the  court  should 
so  charge  the  jury. 

"Where  the  court  under  the  evidence,  submit  to  the  jury  the  feloneous  intent  to  com- 
mit a  rape,  (together  with  the  crime  of  assault  and  battery,)  against  the  prisoner's 
objection  and  exception,  and  the  jury  find  a  verdict  against  the  prisoner  for  simple 
assault  and  battery,  it  is  error  for  which  the  judgment  will  be  set  aside  and  a  new 
trial  ordered.  It  was  calculated  to,  and  the  presumption  is  that  it  did  prejudice 
the  prisoner's  defense  on  the  other  branch  of  the  case. 

Fourth  Judicial  Department,  Rochester  General  Term, 
March,  1871. 

MULLIN,  P.  J.  JOHNSON  and  TALCOTT,  J.J. 

THE  plaintiff  in  error  was  indicted  for  an  assault  and  battery 
-with  intent  to  commit  a  rape  upon  one  Celia  Wood,  at 
Clayton,  Jefferson  county,  and  was  tried  upon  the  indict- 
ment in  the  Jefferson  county  sessions  on  the  12th  day  of 
.September,  1870.  The  alleged  crime  was  claimed  to  have 
teen  committed  in  March  previous.  The  complainant  waa 
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then  over  eleven  years  of  age,  and  the  prisoner  was  nineteen. 
The  complainant  was  the  principal  witness  for  the  people, 
and  swore  that  the  prisoner  who  lived  with  his  parents, 
near  the  complainant's  father,  came  to  the  house  where 
complainant  and  her  two  younger  sisters  were, — their 
iather  and  mother  being  absent  from  home, — for  the  pur- 
pose as  he  said,  of  procuring  her  mother  to  make  him  some 
shirts.  Considerable  talk  and  play  took  place  between  the 
complainant,  her  sisters  and  the  prisoner. 

The  two  younger  girls  at  the  request  of  the  prisonerr 
•went  up  stairs,  and  thereupon,  the  prisoner  took  hold  of  the 
complainant,  laid  her  upon  a  bed  in  the  room,  pulled  up  her 
clothes,  unbuttoned  her  drawers  and  laid  himself  in  an  in- 
decent manner  upon  her  person.  She  tried  to  get  away 
and  make  him  stop,  told  him  to  stop  and  let  her  alone.  In 
the  meantime  the  other  girls  came  down  stairs,  and  in  doing 
so  made  a  noise,  and  the  prisoner  desisted  from  any  further 
attempts.  On  cross-examination,  she  admitted  that  she 
made  no  noise,  or  outcry  during  the  transaction,  except  to 
tell  the  prisoner  to  stop,  and  try  to  get  away.  That  the 
prisoner  used  no  force  or  violence,  except  to  throw-  her 
down,  did  not  hurt  her  or  tear  her  clothes. 

At  the  close  of  the  evidence  for  the  people,  the  prisoner's 
counsel  asked  the  court  to  rule, 

1.  That  there  was  not  sufficient  evidence  of  force  or 
violence  on  the  part  of  the  prisoner  to  go  to  the  jury  or 
warrant  a   conviction  for  the  crime  of  assault  and  battery 
with  intent  to  ravish. 

2.  That  the  evidence  was  not  sufficient  to  warrant  a  con- 
viction for  any  other  offense,  and  requested  the  court  to- 
discharge  the  prisoner.     The  court  refused  so  to  rule,  and 
to   discharge  the  prisoner,  and  the  prisoner'a  counsel  ex- 
cepted. 

Before  opening  the  case  to  the  jury,  the  counsel  for  the 
defense  requested  the  court  to  rule  and  decide  as  matter  of 
law,  that  upon  the  evidence  given,  the  only  question  for  the 
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consideration  of  the  jury  was,  the  question  of  assault  a'nd 
battery  merely,  that  no  intent  to  commit  a  rape  could  be 
found  or  inferred  from  the  evidence  which  was  refused,  and 
an  exception  was  taken.  The  same  requests  and  motions 
were  made  at  the  close  of  the  evidence  on  the  whole  case, 
with  like  ruling  and  exceptions.  The  counsel  for  the 
•defense  also  requested  the  court  to  instruct  the  jury  that 
•the  evidence  was  not  sufficient  to  authorize  a  conviction  for 
assault  and  battery  with  intent  to  commit  a  rape.  The 
court  refused  so  to  charge,  and  there  was  an  exception. 
The  jury  convicted  the  prisoner  of  the  assault  and  battery 
•only,  and  the  court  sentenced  him  to  pay  a  fine  of  $150, 
and  stand  committed  till  paid,  not  to  exceed  three  months. 

The  prisoner  procured  the  conviction,  and  the  proceed- 
ings to  be  removed  into  this  court  by  writ  of  error. 

D.  O'BuiEN,  for  plaintiff  in  error. 

I.  The  evidence  in  this  case  —  assuming  that  all  the  testi-* 
mony  of  the  complainant  is  true  —  was  not  sufficient  to 
warrant  a  conviction  for  the  crime  of  assault  and  battery. 

An  assault  is  an  attempt  with  force  or  violence  to  do  a 
corporal  injury  to  another.  (People  agt.  Hayes,  1  Hill, 


A  battery  is  the  unlawful  beating  of  another.  (3  SI. 
Com.,  ]20.) 

"A  criminal  conviction  for  an  assault  cannot  be  sustained 
where  no  battery  has  been  committed  and  none  attempted, 
intended  or  threatened  by  the  party  accused.  It  is  indis- 
pensable to  the  offense  that  violence  to  the  person  be  either 
•offered,  menaced  or  designed.  There  is  no  exception  to 
this  rule  in  the  case  of  an  indignity  offered  to  a  female  where 
•she  is  a  consenting  party  to  an  act  involving  her  own  dis- 
honor." (People  agt.  Bransby,  32  N.  Y..  525.) 

An  improper  interference  with  the  person  of  a  female,  if 
with  her  express  or  implied  consent,  does  not  amount  to  the 
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legal  offense  of  assault  and  battery,  however  objectionable 
such  conduct  may  be,  when  viewed  from  the  stand-point 
of  a  strict  morality.  (1  Colby's  Grim.  Law,  693,  694.) 

And  her  passive  non-resistence  is,  as  proof  of  her  consent,. 
equivalent  to  an  express  permission,  if  the  female  be  over 
the  age  of  ten  years,  as  in  this  case. 

It  is  claimed  that  the  defendant's  motive  in  touching  the 
person  of  the  girl  at  all,  was  to  have  connection  with  her. 
If  he  intended  to  use  force  to  accomplish  this,  and  over- 
come any  resistance  she  might  offer,  he  was  guilty  of  an* 
assault  and  battery  with  intent  to  ravish,  and  this  is  the 
offense  charged  in  the  indictment.  It  would  be  absurd  to-, 
claim  that  a  conviction  for  that  offense  could  be  sustained, 
upon  the  evidence.  The  absence  of  force  or  violence,  and 
the  evidence  of  the  express  or  implied  assent  of  the  girl, 
would  be  fatal  to  such  a  conviction.  It  is  submitted  that 
the  same  considerations  furnish  a  complete  answer  to  the 
charge  of  assault  and  battery.  The  case  is  entirely  barren, 
of  the  elements  which  go  to  constitute  this  offense. 

1.  When  the  relations  existing  between  the  complainant 
and  the  defendant  are  considered,  it  is  perfectly  apparent 
that    no  force   or  violence  was  intended.      The    girl   was 
nearly  twelve  years  old,  the  boy  nineteen.     They  had  been 
brought    up    together    and    had    played    together    before- 
He  went  to  the  house  to  see  the  girl's  mother  on  business,. 
and  while  waiting  for  her  to  return,  he  was  engaged  in. 
building  a  fire,  playing  and  examining  pictures  with  thi& 
girl  and  her  sisters, 

2.  No  force  or  violence  was  used,  attempted  or  threatened 
by  the  defendant.     The  girl  herself  swears  to  this. 

3.  It  is  quite  clear  that  the  girl  assented  expressly  or  im- 
pliedly  to  what  was  done.     It  is  true  she  says  she  told  him 
"  to  stop,"  but  it  is  apparent  from  her  conduct  that  this  was 
a  mere  matter  of  form,  and  so  understood  by  the  boy  and  by 
her. 

4.  They  had  been  sitting  together  on  the  bed.     He  took 
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her  up  afterwards  and  put  her  on  the  same  bed,  and  she 
made  no  resistence  by  word  or  action.  They  lay  by  the 
side  of  each  other  on  the  bed,  and  he  quietly  unbuttoned 
her  drawers,  without  the  slightest  resistance  or  even  a 
word  of  reproof.  Indeed  the  only  word  the  girl  remembers 
using  during  the  whole  transaction  is  the  word  ft  stop." 

Now  the  assault  and  battery  if  there  was  one,  must  con- 
sist in  the  act  of  the  defendant  in  taking  up  the  girl  in  his 
arms  and  laying  her  on  the  bed,  or  in  afterwards  unbutton- 
ing her  drawers,  or  both.  The  whole  thing  was  conducted 
with  so  much  gentleness  that  it  seems  absurd  to  claim  that 
the  element  offeree  or  violence  entered  into  it  in  any  form 
whatever.  It  was  undoubtedly  a  gross  impropriety  on  the 
part  of  both  of  these  young  persons,  but  I  submit  that  it 
does  not  rise  to  the  proportions  of  a  criminal  offense,  calling 
for  the  interposition  of  the  criminal  Jaw.  If  it  does  then, 
in  the  language  of  Judge  PORTER,  in  the  case  of  The  People 
agt.  Bransby,  (32  N.  Y.,  535,)  "Seduction  and  criminal 
conversation  have  been  indictable  offenses  in  this  state  from 
the  beginning,  for  they  always  involve  a  sufficient  degree 
of  force  to  constitute  an  assault  and  battery,  except  for  the 
express  or  implied  assent  of  the  party." 

An  examination  of  the  case  of  The  Queen  agt.  Head  and 
others,  (13  London  Jurist,  68 ;)  Martin's  Case,  (38  Eng. 
Com.  L.,  85  ;)  Meredith's  Case,  (34  Eng.  Com.  L.,  539 ;) 
Banks'  Case,  34  Eng.  Com,  L.,  531  ;)  and  the  other  cases 
cited  by  the  learned  judge  in  The  People  agt.  Bransby,  will 
show  how  the  courts,  both  in  England  and  in  this  state, 
have  uniformaly  declined  to  magnify  transactions  of  this 
character  to  the  standard  of  offenses  against  the  criminal 
Code. 

The  evidence  did  not  establish  an  assault  and  battery,  and 
the  county  judge  erred  in  refusing  to  discharge  the  defend- 
ant at  the  close  of  the  case  for  the  people,  and  to  so  instruct 
the  jury. 

II.  The  complainant  was,  from  her  age,  as  capable  in  the 
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eye  of  the  law  of  consenting  to  any  liberties  the  defendant 
took  with  her,  as  if  she  was  thirty  years  of  age.  If  she 
consented  to  what  was  done,  or  made  no  opposition  to  it, 
she  cannot  complain  of  it  as  an  injury.  Volenti  non  Jit 
injuria.  It  is  not  claimed  that  the  defendant  had  con- 
nection with  the  girl,  or  injured  her  in  the  slightest 
manner.  Indeed,  from  the  appearance  of  his  clothing  at 
the  time,  there  is  no  proof  that  he  intended  to  have  such 
connection.  The  most  that  is  claimed  that  he  lay  by  the 
side  of  her  on  the  bed,  unbuttoned  her  drawers,  and  put 
his  hand  indecently  upon  her  person.  All  this  took  time 
to  accomplish,  and  there  was  no  opposition  by  word  or 
action  from  the  girl — no  noise  or  outcry,  though  the  two 
sisters  were  in  the  house,  and  no  force  or  violence  on  the 
part  of  the  boy.  Is  not  this  consent  f  How  absurd  to 
claim  that  there  was  violence  on  the  part  of  the  boy  or 
unwillingness  on  the  part  of  the  girl  sufficient  to  con- 
stitute an  assault  and  buttery  with  intent  to  ravish,  or 
even  simple  assault  and  battery.  There  perhaps  never 
was  an  improper  intimacy  between  a  boy  and  girl  that 
had  not  in  it  as  much  of  the  elements  of  legal  crime  as  is 
to  be  found  in  this  case. 

The  story  of  the  girl  was  evidently  dictated  by  her 
mother,  but  even  with  this  assistance  it  is  so  unreliable  and 
contradictory  that  it  is  unsafe  to  convict  any  person  of  any 
criminal  offense  upon  such  testimony. 

III.  The  request  made  by  the  defendant's  counsel  to  the 
court  to  rule  as  matter  of  law,  that  the  only  question  for 
the  consideration  of  the  jury  was  the  question  of  assault  and 
battery  merely,  that  no  attempt  to  commit  a  rape  could  be 
found  or  inferred  from  the  evidence,  was  proper,  and  should 
have  been  granted,  and  the  refusal  of  the  court  so  to  rule 
was  error.  There  was  not  the  slightest  evidence  of  the  in- 
tent to  ravish,  and  the  court  should  have  relieved  the  jury 
from  the  consideration  of  the  higher  offense.  The  ruling 
amounted  to  a  judicial  declaration  from  the  bench  that 
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there  was  evidence  upon  which  the  jury  might  find  an 
intent  to  ravish.  It  afforded  an  opportunity  to  compro- 
mise opinions  and  had  a  tendency  to  prejudice  and  mislead 
the  jury. 

VI.  The  court  below  erred  in  refusing  to  instruct  the  jury 
as  requested;  and  especially  in  refusing  to  instruct  the  jury 
*'that  there  was  not  sufficient  evidence  in  the  case  upon 
which  to  convict  of  an  assault  and  battery  with  intent  to 
commit  a  rape."  It  will  not  be  denied  that  this  was  a  sound 
and  correct  proposition.  It  applied  to  the  very  offense 
charged  in  the  indictment.  The  defendant  had  a  right  to 
demand  that  it  be  given  to  the  jury  with  the  sanction  of 
judicial  authority,  and  the  court  had  no  right  to  refuse  it. 
It  will  not  do  to  conjecture,  and  say  that  the  defendant  has 
not  been  injured  by  the  error,  inasmuch  as  the  jury  have 
found  him  guilty  of  the  minor  offense.  Who  can  say  that 
the  jury  would  have  convicted  him  of  any  offense  if  the 
court  had  charged  as  requested  ?  In  the  language  of  the 
court,  in  The  People  agt.  JSransby,  p.  535:  ''It  is  the  right 
of  the  citizen  accused  of  crime,  to  claim  the  benefit  of  a  fair 
trial,  and  a  true  and  just  exposition  of  the  lew  applicable  to 
the  offense  charged.  When  the  law  in  such  a  case  has  been 
erroneously  presented,  it  should  not  be  assumed  on  mere 
speculation,  however  probable  or  plausible,  that  the  jury 
were  not  misled  by  the  error  of  the  judge."  The  court,  in 
effect,  told  the  jury  that  there  was  evidence  upon  which 
they  might,  if  they  saw  fit,  convict  of  the  higher  offense. 
It  was  giving  a  judicial  construction  to  the  evidence,  and 
the  jury,  logically  following  it,  concluded  that  if  the  evi- 
dence authorized  a  conviction  for  the  higher  crime,  then  it 
certainly  did  for  the  lower.  It  is  easy  to  see  how  such  a 
presentation  of  the  law  might,  and  in  this  case  did,  preju- 
dice and  mislead  the  jury. 

V.  The  jury,  after  deliberating  four  hours,  were  unable 
to  agree  on  a  verdict.  The  court  refused  to  discharge  them, 
and  they  were  kept  together  during  the  entire  night,  and 
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their  verdict  was  evidently  the  result  of  a  compromise.  In 
this  view,  the  refusal  of  the  court  to  give  them  the  instruc- 
tions asked  by  the  defendant's  counsel,  on  the  question  of 
assault  with  intent  to  ravish,  becomes  important.  On  the 
whole,  in  view  of  the  very  unsatisfactory  character  of* the 
evidence  for  the  prosecution,  taking  the  direct  and  cross- 
examination  together,  considering  the  entire  absence  of 
violence  and  the  evidence  of  consent,  or  at  least  non-resist- 
ance on  the  part  of  the  girl,  the  standing  and  good  character 
of  the  boy  as  shown  by  the  evidence,  and  the  manner  in 
which  the  case  was  presented  to  the  jury,  it  is  submitted 
that  this  conviction  should  not  be  allowed  to  stand. 

P.  C.  WILLIAMS,  Dist.  AWy,  for  the  people. 

I.  If  the  conrt  committed  error  in  submitting  to  the  jury 
the    question  *«  whether   the   prisoner   was  guilty  of  the 
offence  of  assault  with  intent  to  ravish,' "  the  judgment 
will  not  be  disturbed  on  this  ground.     The  jury  corrected 
the  error  by  finding  the  prisoner  was  not  guilty  of  such 
offence,  and  no  injury  was  done  the  prisoner. 

II.  The  evidence  is  abundant  to  sustain  the  verdict  of 
"  assault  and  battery." 

The  jury  saw  the  parties  and  heard  their  stories,  consid- 
ered their  respective  ages,  and  under  a  very  fair  and  impar- 
tial charge  by  the  court,  rendered  this  verdict.  Their  deci- 
sion should  not  be  disturbed. 

III.  The  prisoner  insists  the   evidence  don't  show  suffi- 
cient resistance  by  the  prosecutrix,  and  this  court  is  asked 
to  say  that  the  jury  were  bound  to  find  she  consented  to 
what  was  done  by  the  prisoner  on  the  occasion  in  question, 

There  is  a  line  of  decisions  establishing;  without  doubt, 
the  doctrine  that  in  cases  of  rope,  there  must  be  the  utmost 
resistance  on  the  part  of  the  prosecutrix. 

Where,  however,  the  crime  of  rape  is  not  accomplished, 
but  attempted  merely,  the  resistance  need  only  be  sufficient 
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to  prevent  such  accomplishment,  or  to  repel  the  attack. 
Should  the  prosecutrix  offer  any  further  resistance,  she 
would  herself  be  guilty  of  "  assault  and  battery,"  or  some 
higher  offense,  as  the  case  might  be.  For  instance,  suppose 
in  this  case,  the  prosecutrix  had  used  a  knife  or  pistol  upon 
the  person  of  the  prisoner,  when  the  resistance  she  did  offer 
was  sufficient. 

The  present  case,  however,  according  to  the  finding  of 
the  jury,  was  not  even  "an  assault  with  intent  to  ravish,'' 
but  simply  an  "  indecent  assault."  The  prisoner  evidently 
attacked  the  prosecutrix  with  intent  to  have  connection 
with  her  if  he  could  do  so  quietly,  but  not  by  absolute 
force. 

Certainly  the  rigid  rule  in  cases  of  rape,  even  if  it  be 
applicable  to  cases  of  "assault  with  intent  to  ravish,"  can 
have  no  practical  application  in  cases  of  this  kind. 

IV.  The  judgment  of  the  court  of  sessions  of  Jefferson 
county  should  be  affirmed,  and  the  record  remitted  to  that 
court  to  carry  the  judgment  into  effect. 

By  the  court,  JOHNSON,  J.  —  I  am  of  the  opinion,  that  the 
county  judge,  at  the  close  of  the  people's  evidence  on  the 
trial,  ought  to  have  ruled  and  held  as  requested  by  the 
prisoner's  counsel,  that  there  was  not  sufficient  evidence  of 
force  and  violence  to  go  to  the  jury,  or  to  authorize  a  con- 
viction for  the  crime  of  assault  with  the  intent  to  commit  a 
rape;  and  also,  that  he  ought  to  have  so  instructed  the 
jury.  If  the  evidence  was  clearly  insufficient  to  warrant  or 
justify  a  conviction  for  that  offense,  the  exception  to  the 
refusal  so  to  rule  or  charge  is  well  taken,  the  same  as  though 
it  had  been  a  civil  action  (2  R.  $.,  736,  <§  21).  The  judge, 
in  his  charge,  instructed  the  jury  that  in  order  to  convict 
they  must  find  from  the  evidence,  that  "the  prisoner 
assaulted  this  girl  with  the  intent  to  have  sexual  intercourse 
with  her,  against  her  will,  and  against  all  resistance  she 
might  offer."  This  is  the  true  rule  of  law,  undoubtedly,  in 


188      •  NEW  TORE  PRACTICE  REPORTS. 

Reynolds  agt.  The  People. 

oases  of  this  kind.  But,  I  think,  the  case  is  entirely  bare 
of  any  and  all  evidence  to  prove  stick  criminal  intent. 
Taking  the  testimony  of  the  girl  herself,  in  its  fullest  length 
and  breadth,  it  is  not  clear,  beyond  doubt,  that  even  a  sim- 
ple assault  and  battery  was  committed.  It  is  quite  certain, 
however,  that  had  the  prisoner  had  sexual  intercourse  with 
her  at  the  time,  with  no  more  resistance  on  her  part  than 
appears  from  her  testimony,  he  could  not  j  ustly  have  been 
convicted  of  a  rape,  within  the  rule  established  in  The 
People  agt.  Morrison,  (I  Park  Cr.  R.  625,)  and  The  People 
agt.  Abbott,  (18  Wend.,  192,)  at  most  the  testimony  would 
have  made  but  "a  mixed  case,''  and  her  quasi  assent  would 
have  been  presumed  from  such  mere  passive  resistance. 
Her  younger  sisters  were,  confessedly,  in  an  adjacent  room 
in  the  house,  and  within  call  and  hearing  of  any  outcry,  and 
conversation  was  more  or  less  being  carried  on  between 
them  and  the  prisoner  and  complainant,  during  the  whole 
time.  The  prisoner,  undoubtedly  took  grossly  improper 
liberties  with  the  complainant,  whether  with  or  without 
her  consent.  But,  granting  that  what  was  done,  was  done 
wholly  against  her  will  and  consent,  what  evidence  is  there 
that  he  intended  to  go  farther  and  have  sexual  intercourse 
with  her  "against  all  the  resistance  she  might  offer."  He 
made  no  verbal  threat  of  that  kind,  and  according  to  her 
testimony  did  not  unbutton,  or  place  himself  in  a  condition 
in  which  it  would  be  possible  for  him  to  do  such  an  act. 
The  evidence,  at  most,  raises  but  suspicion,  or  conjecture, 
that  such  might  have  been  his  intention.  But  that  is  not 
enough.  In  view  of  all  the  facts  and  circumstances,  the 
balance  of  probabilities,  even,  seem  greatly  the  other  way. 
Where  the  indisputable  evidence  is  such  as  to  raise  only  a 
suspicion  or  conjecture,  it  is  clearly  insufficient,  and  the 
court  should  so  charge  the  jury.  The  counsel  for  the  peo- 
ple— while  he  does  not,  in  terms,  dispute  the  proposition 
that  it  was  erroneous  to  submit  the  question  of  the  intent 
to  ravish  to  the  jury,  upon  the  evidence — insists  that  no 
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injury  was  thereby  done  to  the  prisoner,  because  the  jury 
found  him  guilty  of  a  simple  assault  and  battery  only.  But 
the  question  is,  whether  it  did  prejudice,  or  had  a  tendency 
to  prejudice,  the  prisoner  in  his  defence  to  the  entire  charge 
against  him.  The  charge  laid  in  the  indictment  included  a 
simple  assault  and  battery  as  well  as  the  higher  crime. 
The  prisoner  denied  all  unlawful  force  and  violence.  The 
refusal  of  the  judge  to  charge  as  requested,  and  on  the  con- 
trary, submitting  the  question  of  the  felonious  intent  to  the 
jury,  were  in  substance  and  legal  effect  a  charge  and  direc- 
tion to  the  jury,  that  they  would  be  justified  in  finding  such 
felonious  intent  from  the  evidence.  No  one  can  fail  to  see 
that  this  was  calculated  to  prejudice  the  prisoner's  defense 
on  the  other  branch  of  the  case,  and  the  presump'tion  must 
be  that  it  did  so.  Indeed,  such  a  ruling  from  the  court 
could  scarcely  result  otherwise  than  in  a  conviction  for  the 
lesser  offense  if  not  the  greater,  at  the  hands  of  the  jury. 
Had  the  case  turned  merely  on  the  question  whether  a  con- 
viction for  a  simple  assault  and  battery  was  warranted  by 
the  evidence,  we  should  probably  not  have  felt  at  liberty 
to  interfere.  But  upon  that  question  the  prisoner  was  ob- 
liged to  go  to  the  jury  with  the  weight  and  cloud  of  this 
ruling  against  him,  and  we  cannot  fail  to  see  that  the  ruling 
may,  and  indeed  that  it  necessarily  must,  have  operated  to 
his  prejudice  with  the  jury.  The  error  was,  therefore, 
material  and  the  judgment  must  be  reversed,  and  a  new 
trial  ordered  at  the  court  of  sessions  of  Jefferson  county. 
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N.  Y.  SUPERIOR  COURT. 

ANN  HODNETT,  respondent,  agt.  MACPHERSON  SMITH  et  al 

appellants. 

The  change  in  the  law,  which  allows  parties  to  be  witnesses,  baa  not  changed  the 
rule  that  the  execution  of  an  instrument  under  seal  must  be  proven  by  the  sub- 
scribing witness 

Consequently,  where  the  attendance  of  the  subscribing  witness  cannot  be  had, 
proof  of  due  diligence,  such  as  would  govern  a  prudent  man  in  a  sincere  search 
for  the  witness,  is  still  necssary. 

If  such  proof  be  satisfactory,  the  signature  of  the  witness  may  be  proven ;  and  when 
it  appears  that  this  cannot  be  done,  and  not  before,  proof  may  be  given  of  the 
handwriting  of  the  party  who  executed  the  instrument. 

General  Term,  March,  1S70. 

Before  MONELL,  McCuNN,  and  EREEDMAN,  J.J. 

APPEAL  from  a  judgment  entered  in  favor  of  the  plaintiff 
upon  the  verdict  of  a  jury  and  from  an  order  made  at  special 
term,  denying  defendant's  motion  for  a  new  trial  upon  a 
case.  The  complaint  alleged  a  conversion  by  defendants 
of  plantiff's  property,  consisting  of  the  contents  of  a  liquor 
store.  The  detendants,  by  their  answer,  justified,  under 
•executions  issued  against  John  Hodnett,  plaintiff's  husband, 
and  claimed  that  the  property  levied  upon  and  taken  was, 
at  the  time  of  such  levy,  the  property  of  said  John  Hodnett, 
or  that  said  John  Hodnett  had  an  interest  therein  liable  to 
levy  and  sale  under  execution.  The  main  point  involved 
in  the  cas«,  as  the  court  charged,  was,  whether  the 
various  transactions  were  a  mere  device  by  which  the  wife 
should  be  put  forward  as  being  the  ostensible,  whereas,  in 
fact,  the  husband  still  retrained  the  real  owner,  or  whether 
it  was  a  bona  fide  transaction,  whereby  the  title  to  this 
property  became  vested  in  the  wife  absolutely,  as  her  own 
property.  To  substantiate  her  claim  plaintiff  offerred 
in  evidence  a  bill  of  sale  of  said  property,  executed  by 
William  Dooling  to  her  under  seal,  and  which  purported 
to  have  been  sealed  and  delivered  in  the  presence  of  one 
J.  C.  Wadsworth  as  subscribing  witness.  The  evidence 
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showed  said  Wadsworth  to  be  an  attorney-at-law,  who,  at 
said  time,  had  his  office  10  Duane  street,  in  the  city  of  New 
York.  William  Dooling  proved  his  own  signature,  and 
testified  that  he  did  riot  know  where  J.  C.  Wadsworth  was. 
•Counsel  for  plaintiff  then  called  as  witness  Florence  Leary, 
who,  upon  this  point,  testified  as  follows:  "I  know  Mr. 
Wadsworth.  I  believe  he  is  out  in  Omaha.  He  is  sub- 
scribing witness  to  the  bill  of  sale."  By  tlie  court  :  Q.  How 
do  you  know  he  is  in  Omaha  ?  A.  I  heard  he  had  left  and 
went  there.  Q.  Who  did  you  hear  it  from.  A.  A  booksel- 
ler he  used  to  deal  with  told  me,  I  heard  it  from  a  friend  of 
his,  Mr.  Benedict,  in  his  office,  who  told  me  he  had  gone  out 
there.  Counsel  for  the  defendants  objected  on  the  grounds 
that  the  paper  was  not  proved  —  that  the  subscribing  witness 
should  prove  it  —  that  his  absence  was  not  excused.  The 
court  overruled  the  objection  and  admitted  the  bill  of  sale, 
to  which  ruling  defendant's  counsel  duly  excepted. 

N.  A.  CHEDSEY  and  A.  J.  VANDERPOEL,  for  appellants. 
C.  A.  HENKIQUES,  for  respondent. 

By  the  court,  FKEEDMAN,  J.  —  The  bill  of  sale  was  an  im- 
portant piece  of  evidence,  and  well  calculated  to  exercise  a 
strong  influence  over  the  jury.  If  no  sufficient  foundation 
was  laid  for  its  introduction,  an  error  was  committed  by  re- 
ceiving it  in  evidence.  Being  an  instrument  under  seal, 
there  was  no  question  that  plaintiff  was  bound  to  prove  its 
execution  by  the  subscribing  witness,  or  to  show  by  com- 
petent evidence  that  he  could  not  be  produced,  or  was  in- 
capable of  being  examined  (Hollenback  agt.  Fleming,  6  Hill, 
3U3,  and  authorities  therein  cited),  unless  the  change  in  the 
law,  which  allows  parties  to  be  witnesses,  has  altered  the 
rule  or  afforded  a  reason  for  dispensing  with  it.  That  such 
is  not  the  case  has  been  distinctly  held  by  the  supreme  court 
and  the  court  of  common  pleas  (Jones  agt.  Underwood,  28 
Barb.,  481  ;  Story  agt.  Lovett,  1  E.  D.  Smith,  152;  see  also 
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King  agt.  Smith,  21  Barb.,  15S).  I  can  see  no  reason  why 
this  court  should  hold  otherwise.  Proof  of  due  diligence, 
such  as  would  govern  a  prudent  man  in  a  sincere  search  for 
the  missing  witness  is,  therefore  still  necessary  to  let  in  sec- 
ondary proof  (Van  Dyne  agt.  Thayre,,  19  Wend.,  162). 
Where  the  failure  to  produce  the  subscribing  witness  has 
been  satisfactorily  accounted  for,  the  genuineness  of  the  sig- 
nature of  such  witness  may  be  proven  ;  and  when  it  appears 
that  this  cannot  be  done,  and  not  before,  proof  may  be  given 
of  the  handwriting  of  the  party  who  executed  the  instrument 
(Willson  agt.  Setts,  4  Den.,  201  ;  McPherson  agt.  Mathbone* 
11  Wend.,  96).  In  the  present  case,  no  objection  was  made 
upon  the  ground  of  the  absence  of  proof  as  to  the  genuine- 
ness of  the  signature  of  the  subscribing  witness,  and  conse- 
quently it  cannot  be  raised  on  appeal  for  the  first  time.  But 
the  objection  that  the  absence  of  the  witness  had  not  been 
accounted  for,  was  distinctly  taken.  Upon  examination  of 
the  case  I  am  unable  to  find  any  evidence  tending  to  show 
that  plaintiff  used  due  diligeuce.  or  any  diligence  whatever, 
to  procure  the  attendance  of  the  subscribing  witness.  In 
fact,  there  is  no  evidence  that  plaintiff  made  or  caused  to  be 
made,  any  effort  in  this  direction.  It  does  not  appear  that 
Leary  was  authorized  or  requested  to  look  for  such  witness. 
He  simply  swears  that  he  believes  the  witness  went  to 
Omaha,  because  a  bookseller  and  a  friend  of  the  witness  had 
told  him  so,  but  does  not  show  that  these  persons  knew  or 
were  in  position  or  likely  to  know  the  fact.  Nor  does  he 
specify  the  time  of  the  receipt  of  this  information.  No  cir- 
cumstance is  stated  from  which  either  the  fact  or  the  time 
of  the  departure  of  the  witness  could  be  reasonably  deduced. 
For  all  that  appears  the  witness  might  have  gone  and  re- 
turned at  least  one  year  before  the  trial.  This  is  clearly 
insufficient.  The  judgment  and  order  appealed  from  should 
be  reversed  and  a  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event. 

MONELL  and  McCuNN,  JJ.,  concurred. 
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SUPREME  COURT. 

BETSEY  ANN  SQUARES  agt.  JAMES  M.  CAMPBELL. 

r 

The  act  of  1867,  chap.  814  amending  chapter  459  of  the  laws  of  1862,  authorizing  the 
seizure  of  animals  trespassing  on  a  private,  enclosure  (or  in  public  highways,)  is 
constitutional  and  valid.  (This  agrees  with  the  case  of  Cook  agt.  Gregg,  said  to  have 
been  tried  at  the  Madison  circuit  in  October  1868,  and  judgment  affirmed  on  appeal 
at  the  general  term  held  in  tJie  sixth  judicial  district  in  January  1870.  PARKER,  J. 
writing  the  opinion,  which  has  not  been  reported  ;  and  Fox  agt.  Dunckel  38  How., 
136 ;  but  is  adverse  to  McConnell  agt.  Van  Aerman,  56  Barb.,  534.) 

Delaware  Special  Term,  May.  1871. 

THE  defendant  in  pursuance  of  chapter  814  of  the  laws 
of  1867,  amending  chapter  459  of  the  laws  of  1862,  on  the 
13th  day  of  July,  1869,  seized  a  colt  of  the  plaintiff's,  of  the 
value  of  $150,  which  was  trespassing  upon  his  private  enclo- 
sure. He  immediately  endeavored  to  make  complaint  to  a 
justice  of  the  peace  of  the  town  where  the  seizure  was 
made  in  accordance  with  the  requirements  of  said  act. 
Before  he  had  succeeded  in  doing  so,  the  plaintiff  brought 
this  action  of  replevin  to  recover  the  possession  of  the 
property.  The  defendant  justified  under  said  act.  On  the 
trial,  the  court  directed  a  verdict  for  the  plaintiff.  The 
defendant  moves  for  a  new  trial  on  a  case  and  exceptions. 

WM.  G-LEASON,  for  plaintiff. 
F.  JACOBS,  Jr.,  for  defendant. 

MURRAY,  J. — On  this  motion,  two  points  are  presented 
for   consideration.      First:     Is  the   said  act   as   amended 
constitutional   in   authorizing  the  seizure  of  animals  tres- 
passing on  a   private  enclosure  ?      Second :     If  it  is  con- 
VOL.  XLL  13 


NEW  YORK  PRACTICE  REPORTS. 


Squares  agt.  Campbell 


stitutional,  was  the  defendant  in  this  action  protected  in 
seizing  and  retaining  the  colt  as  he  did,  before  any  com- 
plaint was  made  ? 

In  section  2  of  chapter  459  of  the  laws  of  1862,  it  is  pro- 
vided that  it  should  be  lawful  for  any  person  to  seize  and 
take  into  his  custody  and  possession  any  animal  which  might 
be  in  any  public  highway,  and  opposite  to  land  owned  or 
occupied  by  him,  or  which  might  be  trespassing  upon 
premises  owned  or  occupied  by  him. 

Section  three  provides  that  on  such  seizure  it  shall  be  the 
duty  of  such  person  to  give  immediate  notice  to  some 
justice  of  the  peace  or  commissioned  of  highways  in  the 
same  town,  and  that  the  justice  or  commissioner  should 
give  notice  that  the  animal  would  be  sold  at  a  certain  time 
and  place,  and  on  that  day,  sell  the  same  at  public  auction, 
and  out  of  the  proceeds  of  the  sale,  pay  officer's  fees,  and 
persons  making  the  seizure,  certain  sums  for  each  animal 
seized,  and  a  reasonable  compensation  for  keeping  them  to 
be  estimated  by  the  justice  or  commissioner  and  pay  the 
surplus  to  the  owner. 

In  the  case  of  Rockwell  agt.  Nearing,  (35  N.  F.,  302,) 
the  constitutionality  of  this  act  was  brought  in  question. 
It  was  virtually  conceded,  in  the  court  of  appeals,  to  be 
constitutional  in  authorizing  a  seizure  of  animals  running  at 
large  on  a  public  highway  ,  but  in  authorizing  a  seizure  of 
animals  trespassing  on  a  private  enclosure,  it  was  held  to  be 
unconstitutional.  The  reason  for  this  decision  was  that  it 
deprived  the  owner  of  his  property  without  due  process  of 
law,  in  violation  of  section  six,  article  one  of  the  constitu- 
tion of  the  state.  The  reasons  are  very  clearly  and  satis- 
factorily stated  in  the  able  opinions  of  Judge  PORTER  and 
Justice  MORGAN.  This  decision  was  made  at  the  March 
term  of  that  court,  in  the  year  1866.  On  the  9th  of  May 
1867,  the  legislature,  by  an  amendment  to  said  act,  (chap. 
814,)  attempted  to  remove  the  constitutional  objections  to 
it.  In  citing  the  provisions  of  the  amended  act  and  in  the 
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consideration  thereof,  I  will   only  refer  to  it  so  far  as  it 
relates  to  private  trespasses. 

In  section  two  it  is  provided  that  it  shall  be  lawful  for 
any  person  to  seize  and  take  into  his  custody,  and  retain 
until  disposed  of  as  required  by  law,  any  animal  which  may 
be  trespassing  on  premises  owned  or  occupied  by  him. 
Section  three  provides  that  on  such  seizure,  it  shall  be  the 
duty  of  such  person  to  make  immediate  complaint  in  writing 
under  oath,  stating  the  facts,  to  a  justice  of  the  peace  of 
the  same  town,  and  that  such  justice  shall,  thereupon  have 
jurisdiction  to  hear  and  determine  such  matter,  and  shall, 
thereupon  proceed  in  the  same  manner  as  in  civil  actions, 
except  as  specially  changed  by  said  act.  And  shall,  forth- 
with issue  a  summons,  stating  the  fact  of  such  seizure  and 
complaint,  and  requiring  the  owner  or  any  party  interested 
in  the  property  seized,  to  show  cause  at  a  time  and  place 
specified  to  be  not  less  than  ten  nor  more  than  twenty  days 
from  the  date  thereof,  why  the  animals  seized  should  not 
be  sold,  and  the  proceeds  applied  as  directed  by  the  act. 
The  summons  to  be  served  by  a  constable,  or  an  elector  duly 
appointed  by  the  justice  for  that  purpose  —  the  service  to 
be  made  by  posting  it  in  six  different  public  places  in  the 
town.  On  the  return  day,  the  complainant  and  any  person 
interested  in  the  property  or  his  agent,  may  appear  and  join 
issue,  by  the  claimant  filing  an  answer  under  oath  denying 
the  matters  alleged  in  the  complaint.  That  the  subsequent 
proceedings  shall  be  as  in  civil  actions  so  far  as  they  can  be 
under  the  act.  The  issue  is  to  be  tried  by  a  jury  if  either 
party  desires  it.  If  no  person  appears  as  claimant,  and 
files  an  answer,  or  if  on  the  trial  the  justice  or  jury  shall 
find  against  him,  the  justice  shall  issue  a  warrant  for  the 
sale  of  the  property.  The  sale  to  be  conducted  as  a  con- 
stable's sale  —  the  proceeds  to  be  paid  to  the  justice.  After 
which  he  shall  adjudge  the  costs  of  the  proceedings  allow- 
ing the  same  fees  as  in  civil  actions,  and  allow  the  party 
seizing  a  certain  sum  for  each  animal  seized,  together  with 
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the  actual  damages  sustained  by  reason  of  the  trespass, 
and  a  reasonable  compensation  for  the  care  and  keeping 
of  such  animals  to  be  estimated  by  the  justice.  The  justice 
to  be  allowed  one  dollar  for  each  animal  sold.  All  to  be 
paid  by  the  justice  out  of  such  proceeds,  and  the  surplus 
to  the  owner. 

By  section  four  provision  is  made  for  the  owner  demand- 
ing and  receiving  a  return  of  his  animals  on  the  payment 
of  certain  sums. 

Section  six  provides  for  an  appeal  from  the  determination 
of  the  issue  joined  to  the  county  court  of  the  county. 

Section  seven  provides,  that  on  a  determination  of  the 
issue  against  the  complainant,  the  justice  shall  render  a 
judgment  for  costs  against  him.  If  the  justice  or  jury 
shall  find  the  complaint  to  be  malicious  and  without  proba- 
ble cause,  the  justice  or  jury  shall  assess  the  damages  sus- 
tained by  the  owner  of  the  animals,  by  reason  of  such 
seizure,  and  the  justice  shall  render  judgment  for  double 
the  amouut  assessed  with  costs. 

The  differences  between  the  act  as  amended  and  the 
original  act,  mainly  are,  that  the  amended  act  provides  for 
a  regular  and  orderly  judicial  proceeding,  and  judgment  by 
virtue  of  which  the  property  is  sold.  The  original  act  does 
not.  The  amended  act  also,  provides  for  the  person  mak- 
ing the  seizure  recovering  his  damages  by  reason  of  the 
trespass,  through  the  instrumentality  of  the  proceeding. 
The  original  does  not. 

It  has  also  been  claimed,  that  the  act  as  amended  is 
unconstitutional  on  the  same  grounds  as  the  original.  The 
point  has  been  distinctly  made  in  a  number  of  cases.  In 
the  case  of  Cook  agt  Gregg,  tried  at  the  Madison  county 
circuit  in  October,  1868,  the  point  was  distinctly  made. 
That  was  a  case  of  private  trespass,  where  the  property  was 
seized  while  trespasing  upon  the  lands  of  Gregg.  The 
action  of  replevin  was  not  brought  until  after  the  adjudica- 
tion by  the  justice  of  the  peace.  The  justice  at  the  circuit 


NEW  YORK  PRACTICE  REPORTS.       197 

Squares  agt.  Campbell. 

held  the  amended  act  to  be  constitutional  as  to  private 
trespasses,  and  the  seizure  and  sale  justified.  Cook  appealed 
to  the  general  term  in  the  sixth  judicial  district,  which  held 
the  same,  Justice  PARKER,  writing  the  opinion.  That 
decision  was  made  in  January,  1870,  having  been  argued 
in  November,  1869.  The  opinion  of  Justice  PARKER,  has 
never  been  reported. 

In  the  case  of  Fox  agt.  Dunckel,  (38  How.,  136,)  decided 
in  October,  1869,  by  the  general  term,  of  the  fourth  district, 
Justice  POTTER  writing  the  opinion,  the  same  is  held. 

In  the  case  of  Campbell  agt.  Evans,  (54  Barb.,  566,) 
decided  in  the  fifth  district  in  June,  1869,  Justice  BACON, 
writing  the  opinion,  the  amended  act  was  held  to  be  con- 
stitutionl  as  to  animals  running  at  large  on  a  public  high- 
way. In  his  opinion,  Justice  BACON,  clearly  intimates  his 
opinion,  that  it  was  also  constitutional  as  to  private  tres- 
passes. 

In  the  case  of  McConnel  agt.  Van  Aerman,  (56  Barb., 
534,)  the  general  term  of  the  fifth  district  held  the  amended 
act  to  be  unconstitutional  as  to  private  trespasses.  This 
case  was  decided  in  December,  1869,  before  the  judges  had 
seen  the  decision  in  the  fourth  district.  In  view  of  that 
fact,  in  the  case  of  Leavitt  agt,  Thompson,  (56  Barb.,  542,) 
the  same  general  term  reconsidered  and  reviewed  the  ques- 
tion, and  reaffirmed  the  unconstitutionality  of  the  amended 
act  as  to  private  trespasses. 

Unfortunately,  the  court  of  appeals  has  not  passed  upon 
the  question. 

With  the  greatest  respect  for  the  opinion  of  the  judges 
of  the  fifth  judicial  district,  I  think,  duty  in  this  matter 
requires  me  to  follow  the, decision  of  the  sixth  district, 
more  especially,  whec  another  district  has  held  the  same. 

But  as  the  general  term  of  the  sixth  district  gave  no 
reasons  for  its  opinion,  and  it  does  no  appear  that  it  con- 
sidered all  the  objections  made  to  the  law,  it  may  be  well, 
on  this  occasion,  to  state  the  reasons  for  sustaining  it. 
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Courts  should  proceed  to  the  consideration  of  a  question 
as  to  the  constitutionality  of  an  act  of  thje  legislature 
with  great  caution.  It  is  a  responsible  and  delicate  duty 
courts  have  to  perform.  It  is  to  be  presumed  that  the 
act  under  consideration  was  not  passed  without  mature 
reflection  and  full  consideration  of  the  provisions  contained 
in  it,  and  of  the  constitutional  principles  relating  thereto. 
It  is  presumed  to  be  constitutional.  Yet,  the  courts  have 
a  right,  and  it  is  their  duty  in  case  they  find  the  act  to  be 
in  conflict  with  the  constitution,  to  so  declare  it,  and  thus 
far  hold  it  to  be  void  and  inoperative,  (1  Kent's  Com.  9th 
ed.,  500).  But  so  careful  have  courts  been  in  the  perform- 
ance of  this  duty,  that  they  have  repeatedly  held  that  to 
warrant  them  in  setting  aside  a  law  as  unconstitutional,  the 
case  must  be  so  clear  that  no  reasonable  doubt  can  be  said 
to  exist.  (Fletcher  agt.  Peck,  6  Cranch.  128 ;  U.  S.  agt. 
Wheaton,  10  Wheat.,  53 ;  Parsons  agt.  Bedford,  3  Peters, 
433,  438  ;  Ogden  agt.  Saunders,  10  Wheat.,  294;  Sedgw-ick 
on  Statute  and  Const.  Law,  592 ;  Rosevelt  agt.  Godard,  52 
Barb.,  545.)  Full  legislative  powers  are  vested  in  the 
legislature  of  the  state.  It  performs  its  duties  under  the 
restraints  of  the  constitution  of  the  state  and  of  the  United 
States,  (1  Kent's  Com.  9th  ed.,  500). 

The  objection  presented  to  the  act  under  consideration  is, 
that  it  is  penal  in  its  character,  and  so  far  as  it  authorizes  the 
seizure  of  animals  trespassing  on  a  private  inclosure  it  de- 
prives the  owner  of  his  property  without  due  process  of 
law,  in  violation  of  section  six  of  article  one  of  the  consti- 
tution of  the  state.  That  section,  among  other  things, 
provides  that  no  person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  Judge  PORTER,  in 
the  case  of  Rockwell  agt.  Ncaring,  very  forcibly  and  .cor- 
rectly states  what  is  meant  by  the  words  "due  process  of 
law"  as  used  in  the  constitution.  The  whole  may  be  sum- 
med up  in  these  words:  No  person  shall  be  deprived  of  his 
life,  liberty  or  property,  by  force  of  a  legislative  enactment 
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without  the  due  course  of  a  judicial  proceeding.  It  is  of 
kindred  principle  to  the  inhibition  of  bills  of  attainder  in 
the  constitution  of  the  United  States  (subd.  3,  §  9,  art.  1). 
No,  law  can  be  passed  taking  the  property  of  one  person 
and  giving  it  to  another,  without  the  safeguard  of  a  judicial 
proceeding.  Legislative  bodies  cannot  assume  judicial 
powers  and  perform  the  duties  of  judges,  in  addition  to 
their  own  legitimate  functions.  It  can  take  the  property 
of  individuals  for  public  improvements  only  on  rendering  a 
just  compensation.  It  has  the  power  to  provide  the  ways 
and  means  by  which  the  rights  of  persons  may  be  protected 
and  their  wrongs  redressed,  and  to  compel  amends  to  be 
made  to  the  party  injured  from  the  property  of  the  person 
in  the  wrong.  But  it  must  be  made  through  the  instru- 
mentality of  some  judicial  proceeding.  The  nature  and 
character  of  the  proceeding,  the  practice  to  be  adopted 
therein,  the  manner  in  which  the  parties  shall  be  brought 
before  the  tribunal  to  give  it  jurisdiction,  is  within  the 
province  and  constitutional  power  of  the  legislature.  The 
nature  of  the  process  to  be  issued  and  the  manner  of  ser 
vice,  and  what  circumstances  may  render  it  necessary  to 
omit  personal  service,  are  proper  subjects  for  legislative 
regulation  (The  matter  of  the  Empire  City  Bank,  IS  N.  Y., 
214-216;  Johnson  agt.  Babcock,  16  N.  Y.,  246). 

The  rules  of  evidence  to  govern  the  courts  in  their  pro- 
ceedings and  the  competency  of  witnesses  therein  are  also 
subject  to  its  control;  also  the  manner  of  enforcing  the 
judgments  of  the  courts;  the  property  that  may  be  seized, 
and  the  manner  of  seizure  for  that  purpose;  when  the  seiz- 
ure of  property  is  necessary  to  secure  the  anticipated  judg- 
ment of  either  of  the  parties  to  the  proceeding;  the  manner 
of  its  seizure  and  detention,  and  under  what  circumstances 
and  on  what  evidence  and  authority  and  through  what  in- 
strumentalities, are  all  subjects  of  legislative  regulation. 

In  applying  these  principles  to  the  act  in  question,  I  can 
not  resist  the  conclusion  that  by  a  due  exercise  of  its  legit- 
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imate  and  constitutional  powers,  the  legislature  has  obviated 
the  constitutional  objection  existing  in  the  original  act,  by 
providing  in  the  amended  act  for  a  regular  judicial  proceed- 
ing, so  as  to  constitute  a  due  proceeding  at  law.  It  is  not 
an  action,  but  a  .special  proceeding.  It  requires  a  complaint 
to  be  made  on  oath  before  the  justice,  a  summons  to  be 
issued  and  served.  In  view  of  the  fact  that,  in  many  cases, 
the  owner  of  the  animal  trespassing  is  unknown,  personal 
service  is  not  required,  but  service  by  posting  in  six  public 
places  of  the  town  is  substituted.  On  the  return  of  the 
summons,  the  parties  may  appear  and  join  issue,  and  have 
a  trial  before  the  justice,  or  with  a  jury,  as  in  civil  actions. 
If  the  issue  is  found  against  the  complainant,  the  justice  is 
required  to  render  judgment  against  him  for  the  costs  of 
the  other  party.  If  no  one  appears,  or  the  issue  is  found  in 
tavor  of  the  complainant,  the  justice  is  required  to  issue  a 
warrant  for  the  sale  of  the  animals.  The  sale  is  to  be  made 
by  a  constable,  as  on  an  execution,  the  money  to  be  paid  to 
the  justice.  He  is  then  required  to  assess  the  damages,  and 
pay  the  costs,  damages,  compensation  for  keeping,  and  a 
certain  sum  for  seizure  to  the  captor.  From  this  summary 
of  the  act  it  will  be  readily  seen  that  it  contains  all  the 
requirements  of  a  regular  judicial  proceeding.  It  is,  how- 
ever, urged  with  much  force,  that  service  by  posting  as  to 
a  known  owner  of  the  animal  seized,  is  not  a  sufficient  ser- 
vice on  which  to  predicate  a  due  proceeding  at  law.  With 
the  propriety  of  the  enactment,  courts  have  nothing  to  do; 
that  is  for  the  legislature,  in  its  wisdom  and  discretion,  to 
consider.  I  deem  it  well  settled  that  the  legislature  has 
the  power  to  allow  such  service  (18  N.  Y.,  214,  215). 
Service  by  publication  is  allowed;  service  by  posting  on 
the  door  of  a  concealed  defendant  is  allowed.  In  this  case, 
it  makes  one  rule  of  service  for  all,  both  when  the  owner  is 
known  and  unknown.  If  the  owner  was  unknown,  more 
could  not  reasonably  be  required;  if  known,  it  would  be 
well  calculated  to  give  the  person  notice  of  the  proceedings; 
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so  that  the  propriety  of  the  manner  of  service  cannot  rea- 
sonably be  questioned.  The  legislature  is  required  to  make 
general  rules;  it  cannot  make  a  rule  for  each  particular 
case.  It  is,  however,  sufficient  to  say  that  the  legislature 
deemed  that  mode  of  service  sufficient. 

That  objection  being  removed,  it  is  still  urged  that  the 
allowances  under  the  original  act  were  held  to  be  penal  in 
the  case  of  Rockwell  agt.  Nearing,  in  the  court  of  appeals, 
and  that  the  same  are  in  the  amended  act  with  the  addition 
that  by  virtue  of  the  proceedings  the  captor  is  allowed  to 
recover  the  damages  he  sustained  by  the  trespass,  and  that 
if,  as  to  the  recovery  of  the  damages,  the  proceeding  is 
remedial  in  its  character,  as  to  the  other  allowances  it  is 
penal,  and  therefore  not  within  the  power  of  the  legislature. 
I  understand  the  court,  in  that  case,  to  have  held  those 
allowances  to  be  penal,  and  that  they  were  made  the  instru- 
ment of  depriving  the  owner  of  his  property  without  due 
process  of  law,  and  to  have  held  that  the  original  act  did 
not  provide  for  a  regular  judicial  proceeding.  1  have  en- 
deavored to  show  that  the  amended  act  provides  for  a  judi- 
cial proceeding,  in  which  the  justice  has  jurisdiction  of  the 
parties  and  the  subject  matter.  If  I  am  right  in  that,  the 
constitutional  objection,  held  by  the  court  of  appeals,  is 
removed.  The  legislature  had  the  power  to  regulate  the 
amount  of  the  recovery  in  the  judicial  proceeding  provided 
for.  It  had  the  power  to  allow  the  captor  to  recover  double 
or  treble  damages.  It  had  the  power  to  allow  him  to  re- 
cover, in  addition  to  the  damages  upon  his  land,  a  fixed 
sum  as  an  indemnity  for  his  trouble  in  seizing  the  animals 
and  removing  them  to  a  place  of  safety,  also  for  keeping 
them,  that  the  legislature  has  done  in  this  proceeding. 
These  allowances  in  this  judicial  proceeding  are  within  the 
power  of  the  legislature.  There  is  reason  for  allowing  to 
the  captor  more  than  he  would  in  an  action  at  law.  The 
act  is  intended  to  meet  cases  where  animals  are  wandering 
from  place  to  place  without  a  keeper,  and  trespassing  upon 
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every  spot  where  they  can  enter.  They  are  found  in  the 
grain-field,  in  the  meadow,  or  the  garden.  They  must  be 
attended  to  immediately.  In  most  of  the  cases,  to  notify 
the  owner,  if  he  is  known,  would  be  leaving  the  land- 
owner's property  to  destruction.  They  must  be  removed 
at  once  ;  they  must  be  driven  somewhere.  If  the  owner  is 
unknown,  or  lives  at  a  distance,  where  can  they  be  driven! 
To  drive  them  on  the  public  highway,  to  wander  on  a 
neighbor's  land,  would  be  to  cause  them  to  commit  new 
trespasses.  The  most  proper  thing  that  can  be  done,  is  to 
take  the  animals  trespassing  to  some  place  of  safety.  The 
legislature  has  provided  that  the  land-owner  may  do  so,  and 
secures  to  him,  by  this  proceeding,  an  indemnity. 

It  is  further  urged  that  a  person,  blameless  and  entirely 
innocent  of  any  wrong,  is  liable  to  have  his  animals  seized, 
and  be  compelled  to  pay  as  required  by  said  act,  which 
would  be  unauthorized.  The  force  of  the  point  is  very 
much  weakened  by  the  amendment  of  the  act  by  sec.  5  of 
chap.  424  of  the  Laws  of  1867.  However,  if  he  is  innocent 
of  any  wrong,  either  by  himself  or  his  animals,  his  animals 
cannot  be  legally  seized,  and  he  cannot  be  legally  compelled 
to  pay  any  sum,  But  every  person  is  liable  for  the  acts  of 
his  domestic  animals.  He  is  bound  to  keep  them  upon  his 
own  land.  This  requirement,  however,  is  subject  to  the 
rules  and  regulations  in  regard  to  line  fences.  If  animals 
trespass,  the  owner  is  liable  for  the  trespass.  If  they  are  in 
the  custody  of  a  bailee,  the  owner  may  still  be  sued  for 
their  trespasses.  Whenever  they  are  trespassing  they  may 
be  seized  by  virtue  of  this  act.  But  when  innocently  upon 
another's  land,  they  cannot  legally  be  seized.  There  is, 
therefore,  nothing  in  this  objection. 

It  is  also  urged  that  the  act  requires  only  the  issue  to 
be  joined,  and  a  trial  to  be  had  upon  the  right  of  seizure, 
leaving  the  amount  of  the  captor's  damages  to  be  afterwards 
determined  by  the  justice,  taking  that  question  away  from 
the  jury.  It  is,  therefore,  claimed  that  the  act  interferes 
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with  the  right  of  trial  by  jury.  I  think,  that  is  the  true 
construction  of  the  act,  but  it  is  not  for  that  reason,  uncon- 
stitutional. Due  processof  law  does  not  necessarily  import 
a  trial  by  jury.  (Winehammer  agt.  The  People,  13  N.  Y., 
378,  425.)  The  second  section  of  article  one  of  the  state 
constitution,  provides  that  the  trial  by  jury  in  all  cases  in 
which  it  has  heretofore  been  used,  shall  remain  inviolate 
forever.  This  act  provides  for  a  special  proceeding  in 
which  the  main  and  vital  issue  is  the  right  of  seizure  and 
sale.  That  is  allowed  to  be  tried  before  a  jury  or  the 
justice  at  the  option  of  the  parties.  The  other  questions 
are  to  be  disposed  of  by  the  justice,  among  which  is  the 
amount  of  the  captors  damages.  Those,  the  justice  is  to 
assess  after  he  receives  the  money,  and  pay  to  the  captor. 
Special  proceedings  of  various  characters,  existed  and  were 
practiced,  long  before  the  adoption  of  the  constitution. 
Proceedings  too,  in  which  the  amount  of  damages  sustained 
in  consequence  of  an  interference  with  lands  was  involved. 
Such  as  proceedings  to  ascertain  the  amount  of  damages 
sustained  by  a  land  owner,  in  having  a  public  highway, 
plank  road  or  railroad  run  through  his  lands.  How  those 
damages  should  be  assessed,  has  always  been  subject  to 
legislative  control.  As  to  the  damages  to  be  recovered,  the 
proceeding  is  indisputably  remedial  in  its  character,  and 
comes  under  the  same  principles  and  practice,  and  is  sus- 
tained by  the  same  reason  as  a  proceeding  to  distrain 
animals  damage  feasant.  In  those  proceedings,  the  dam- 
ages were  authorized  to  be  assessed  by  the  fence  viewers, 
and  such  assessment  has  always  been  allowed,  and  sustained 
by  our  courts.  There  is  no  difference,  in  principle,  between 
the  two  proceedings  in  this  respect.  The  proceeding  to 
distrain  animals  damage  feasant,  existed  at  common  law, 
and  was  authorized  by  English  statutes,  and  all  of  our  own 
from  the  earliest  period  of  our  state.  The  legislature, 
therefore,  was  fully  justified  in  assuming  that  this  mode  of 
assessing  damages  in  such  remedial  proceedings,  had  existed 
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prior  to  the  adoption  of  the  constitution  of  our  state,  and 
therefore,  was  not  within  the  provisions  of  the  constitution, 
giving  the  party  an  absolute  right  to  a  trial  by  jury. 
(Matter  of  Empire  City  Bank,  18  N.  Y.,  210).  There  is  no 
constitutional  objection  to  the  legislature's  authorizing  the 
main  issue  in  this  special  proceeding  to  be  tried  by  a  jury, 
and  the  damages  to  be  assessed  by  the  justice.  It  is  made 
a  part  of  the  proceeding  of  which  the  original  complaint 
and  summons  gives  the  justice  jurisdiction.  The  act  does 
not  require  any  notice  of  the  assessment  to  be  given  to  the 
owner.  The  assessment  being  a  part  of  the  proceeding  of 
which  the  justice  had  jurisdiction,  the  want  of  notice  does 
not  affect  his  jurisdiction  of  the  matter  or  the  constitution- 
ality of  the  act.  It  might  have  been  more  wise  and  better 
if  notice  had  been  required  when  the  owner  is  known, 
but  with  that  the  courts  have  nothing  to  do.  It  was  for 
legislative  discretion. 

It  has  also  been  urged  before  me  (and  I  am  referred  to  a 
note  of  the  reporter,  to  the  case  of  Fox  agt.  Dunckel,}  that 
by  this  act,  the  animals  are  allowed  to  be  seized  without 
process,  and  before  the  commencement  of  the  proceeding, 
and  therefore,  the  property  is  taken  without  due  process  of 
law.  By  reference  to  all  the  authorities  it  will  be  readily 
seen,  that  without  due  process  of  law  as  used  in  the  con- 
stitution, does  not  mean  the  want  of  process  by  which  the 
property  is  taken,  but  the  want  of  a  judicial  proceeding  in 
which  it  is  taken,  this  act  provides  for  a  judicial  proceeding, 
and  the  captor  seizes  and  retains  the  property  as  a  part  of 
the  proceeding.*  He  is  allowed  to  do  so,  because  of  the 

"This  is  the  precise  point  at  which  we  consider  the  act  unconstitutional.  For, 
with  the  greatest  deference,  we  consider  the  "proceeding"  under  which  the  seizure 
itj  made,  a  legislative  proceeding,  and  not  a  judicial  proceeding,  nor  a  part  of  a 
judicial  proceeding.  It  does  not  become  a  judicial  proceeding  so  as  to  authorize  a 
seizure,  until  the  court  gets  jurisdiction  of  the  parties  ortof  the  subject  matter,  which 
under  this  act,  cannot  be  accomplished  until  complaint  is  made  before  the  justice. 
Nor  do  we  see  any  more  propriety  or  authority  for  calling  the  act  a  judicial  pro- 
ceeding than  "  due  process  of  law  ;"  for  it  amounts  to  due  process  of  law,  if  the  pro- 
ceeding can  be  called  a  judicial  one,  which  authorizes  the  seizure  of  the  property. 
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peculiar  nature  of  the  trespass,  the  immediate  necessity  of 
action  and  of  some  disposition  of  the  animals  trespassing, 
and  to  secure  to  him  the  result  ot  the  proceedings.  He  is 
required  to  make  immediate  complaint  so  that  the  proceed- 
ing may  at  once  progress,  and  the  property  be  not  un- 
necessarily detained.  This  means  that  he  shall  proceed  as 
soon  as  he  reasonably  can  under  all  the  circumstances. 
This  mode  of  seizure  is  similar  in  principle  to  allowing  an 
attachment  to  issue  at  the  commencement  of  an  action,  and 
the  defendant's  property  thereby  to  be  seized  and  retained 
until  sold  on  an  execution  on  the  judgment  obtained  in  the 
action.  The  mode  of  seizure,  the  circumstances  rendering 
it  necessary,  by  whom,  and  how  it  is  to  be  made,  and  on 
what  process  if  any,  when  in  an  action  or  judicial  pro- 
ceeding, are  all  subjects  of  legislative  regulation.  No  pro- 
vision of  the  constitution  is  therefore,  violated  in  allowing 
the  property  to  be  seized  as  by  this  act. 

It  has  also  been  urged  before  me  that  this  act  takes 
away  from  the  owner  of  the  property  seized  the  right  of 
replevin.  There  is  nothing  in  the  act  itself  that  takes  away 
the  right  of  replevin.  The  right  of  replevin  when  property 
is  seized  by  virtue  of  this  act,  is  not  taken  away  by 
section  207  of  the  Code,  which  was  in  force  at  the  time 
that  this  act  was  passed.  That  being  so,  the  property  thus 
seized,  may  be  replevied  by  the  owner,  but  if  on  the  trial 
of  the  action  of  replevin,  it  should  be  established  that  the 
seizure  was  lawful,  the  owner  would  be  obliged  to  return 

Suppose  a  person  should  go  unlawfully  upon  his  neighbors  wood  lot,  and  commence 
H  willful  trespass,  by  cutting  down  and  destroying  wood  and  timber,  and  the 
neighbor,  by  virtue  of  an  act  of  the  legislature  similar  to  the  one  under  considera- 
tion in  reference  to  the  seizure  of  animals,  should  arrest  the  trespasser  and  take 
him  off  to  jail  and  there  detain  him  until  complaint  could  be  made,  under  the  act, 
before  a  justice  of  the  peace,  and  a  trial  had  and  damages  recovered.  &c.  Would 
any  sane  man  assert  that  the  defendant  was  not  unconstitutionally  deprived  of  his 
liberty  without  due  process  of  law,  or  that  the  act  of  thus  taking  him  to  jail  was 
authorized  by  a  judicial  proceeding  by  an  act  of  the  legislature.  The  principle 
under  the  case  supposed  we  conceive  to  be  the  same  as  that  under  the  case  stated — 
One  having  reference  to  the  person  and  deprivation  of  liberty,  and  the  other  to 
deprivation  of  property.  [REP.] 
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the  property  and  subject  it  to  the  proceeding,  or  pay  the 
sums  necessary  to  redeem. 

The  conclusion  to  me  is  irresist  ble,  that  the  law  now 
gives  to  the  owner  of  the  property  seized  by  virtue  of  this 
act,  the  same  right  of  replevin  as  it  did  in  case  of  distress  of 
animals  damage  feasant. 

If  I  am  right  in  these  views,  the  legislature  has  not  trans- 
cended its  powers  in  the  passage  of  the  act  in  question. 

I  am  satisfied,  that  the  constitutionality  of  the  act  can  be 
sustained  upon  another  principle,  to  wit.  It  is  entirely 
remedial  in  its  character.  If  so,  Judge  PORTER,  in  his 
opinion,  in  the  case  of  Rockwell  agt.  Nearing,  virtually  con- 
cedes it  would  be  valid.  In  the  original  act,  some  of  the 
allowances  were  penal  in  their  character.  A  recovery  for 
the  damages  was  not  provided  for,  therefore,  the  pro- 
ceeding was  not  penal  in  its  character.  In  the  amended 
act,  a  recovery  of  the  damages  of  the  captor  is  provided 
for,  and  it  is  the  object  of  the  proceeding,  and  would  be 
a  bar  to  any  other  recovery  therefor.  The  other  allow- 
ances are  for  costs  of  officers  and  for  the  trouble  and 
expense  of  the  captor  incidental  to  the  judicial  proceeding. 
So  that  what  under  the  former  act  were  penal,  by  the  amend- 
ment, are  made  incidental  to  the  main  object  of  the  pro- 
ceeding which  is  remedial,  to  wit,  the  recovery  of  the 
damages. 

I,  therefore,  hold  the  amended  act  to  be  constitutional 
and  valid.  The  judge  in  the  hurry  of  the  circuit,  directed 
a  verdict  for  the  plaintiff  in  this  action  of  replevin. 

The  second  point  is,  assuming  the  evidence  on  the  part 
of  the  defendant  to  be  true,  and  the  act  to  be  valid,  was  the 
defendant  protected  in  holding  the  property  at  the  time  of 
the  demand  ? 

Section  two  of  the  amended  act  provides,  that  it  shall  be 
lawful  for  any  person  to  seize  and  take  into  his  custody, 
and  retain  until  disposed  of  as  required  by  law,  any  animal, 
&c.  It  is  required  that  the  captor  proceed  with  reasonable 
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diligence,  and  make  his  complaint  before  the  justice,  and 
not  unnecessarily  retain  the  property  before  the  complaint 
is  made.  There  is  nothing  in  the  case  showing  want  of 
diligence,  neglect  or  abuse  of  the  property  by  the  defend- 
ant, that  would  render  him  a  trespasser  in  holding  the 
property,  if  the  act  under  which  he  made  the  seizure,  and 
was  holding  it,  is  valid. 

The  verdict  must,  therefore,  be  set  aside,  and  a  new  trial 
granted,  costs  to  abide  the  event. 
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SUPREME  COURT. 

CHARLANA  HASBROUCK,  by  her  guardian,  Cornelius  Has- 
brouck, respondent,  agt.  CHARLES  BOUTON,  appellant. 


Where  a  daughter  received,  as  a  gift  from  her  mother,  an  ewe  lamb,  and  an  agree- 
ment was  made  at  the  same  time  by  the  mother  with  her  father — the  daughter's 
grandfather — to  keep  the  sheep  for  the  granddaughter,  upon  the  terms  of  giving 
the  latter  all  the  increase,  and  the  grandfather  to  have  the  wool  for  the  keeping; 
and  the  increase  for  some  six  years  amounted  to  seventeen  sheep  : 

Held,  on  a  constable's  sale  of  these  seventeen  sheep,  upon  an  execution  against  the 
grandfather,  as  the  property  of  the  latter,  that  he  bad  no  title  to  these  sheep;  he 
was  a  mere  bailee  thereof;  nor  had  he  any  title  to  the  wool,  until  he  had  per- 
formed his  entire  contract  of  keeping  the  sheep  till  shearing  time ;  and  for  the 
entire  performance  of  this  contract  on  his  part,  he  was  entitled  to  the  considera- 
tion promised,  to  wit :  the  wool ;  and  part  performance,  on  his  part,  only,  gave 
no  title;  and  the  constable,  by  his  levy,  took  no  other  or  better  title  than  the 
bailee  had.  The  title  to  the  sheep  was  in  the  granddaughter — the  plaintiff. 


Third  Judicial  Department. 

General  Term,  Cortland,  June,  1871. 

Before  MILLER  and  POTTER,  JJ. 

THIS  action  was  brought  in  a  justice's  court  originally, 
and  tried  there,  when  the  plaintiff  recovered  a  judgment, 
from  which  an  appeal  was  brought  to  the  county  court  of 
Cortland  county,  and  by  reason  of  the  relationship  of  the 
county  judge,  was  certified  into  the  supreme  court,  and 
tried  at  a  circuit  court,  at  which  the  plaintiff  again  recov- 
ered a  judgment  for  $65  damages.  Upon  a  case  and  ex- 
ceptions, a  motion  was  made  for  a  new  trial  at  special 
term.  The  motion  was  denied,  and  upon  the  order  of  the 
special  term,  judgment  was  entered,  and  from  that  judg- 
ment an  appeal  is  brought  to  this  court. 

The  action  was  brought  by  the  plaintiff,  an  infant,  by 
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her  guardian,  to  recover  for  the  value  of  seventeen  sheep, 
which  were  taken  by  the  defendant,  who  was  a  constable, 
by  virtue  of  an  execution  issued  upon  a  judgment  in  a  jus- 
tice's court  against  one  George  Hasbrouck.  The  judgment 
and  execution  were  valid  and  fair  on  the  face,  and  no  ques- 
tion is  made  as  to  their  validity. 

The  defendant  regularly  advertised  and  sold  the  property, 
and  as  to  his  action  no  question  arises.  The  only  real 
question  on  the  trial,  was  a  question  of  title. 

LEWIS  BOTJTON,  for  plaintiff. 
MCDOWELL  &  EDWARDS,  for  defendant. 

By  the  court,  POTTER,  J. — The  plaintiff  claimed  title  to 
the  property  in  question,  first,  as  a  gift  from  her  mother  of 
an  ewe  lamb,  and  an  agreement  then  made  by  the  mother 
with  George  Hasbrouck  (the  defendant  in  the  execution 
under  which  the  sheep  were  taken)  to  keep  the  sheep  for 
the  plaintiff,  upon  the  terms  of  giving  the  plaintiff  all  the 
increase  and  Hasbrouck  to  lave  the  wool  for  the  keeping. 
The  claim  by  the  plaintiff  is  that  this  sheep  and  its  increase, 
for  some  six  years,  amounted  to  some  seventeen  sheep. 
The  claim  of  the  defendant  was,  that 'these  sheep  and  the 
wool  upon  them  belonged  to  George  Hasbrouck,  and  that 
if  the  sheep  belonged  to  the  plaintiff,  the  defendant  still  had 
a  right  to  levy  upon  them  and  sell  Hasbrouck's  interest  in 
the  wool.  The  question  of  the  ownership  of  the  sheep  was 
a  question  of  fact,  fairly  tried,  and  found  in  favor  of  the 
plaintiff,  and  I  am  not  able  to  see  any  question  that  we  can 
review  upon  that  point.  It  was  the  main  and  material  issue 
upon  the  trial,  and  no  error  prejudicial  to  the  defendant 
seems  to  have  been  committed  on  the  trial  upon  this  point. 

The  defendant  urges  the  argument  that  the  sheep  in 
question,  upon  the  plaintiff's  theory,  belonged,  with  special 
defined  interests,  to  the  plaintiff  and  George  Hasbrouck 
together;  the  plaintiff  having  title  to  the  carcass,  and  Has- 
XLL  14 
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brouck  the  title  to  the  wool,  as  a  consideration  for  the  care 
and  keeping;  that  the  plaintiff  had  no  right  to  the  wool, 
because  she  owned  the  carcass,  and  that  the  measure  of 
damages  was  wrong,  because  she  recovered  for  both  carcass 
and  wool;  and  the  questions  of  law  were  disposed  of  by  the 
judge  at  the  trial,  as  follows:  tl  Although  the  defendant  (in 
the  execution)  was  entitled  to  the  wool  raised  from  the 
sheep,  yet,  nevertheless,  the  title  to  the  sheep  was  in  the 
girl,  if  they  are  the  increase  of  the  lamb,  as  against  this 
defendant,  who  would  not  have  a  right  to  levy  upon  the 
wool  upon  the  backs  of  the  sheep  for  a  debt  against  the 
grandfather.  He  has,  no  right  to  set  up  that  claim  for 
the  wool,  and  the  plaintiff  has  the  right  to  set  up  the  claim 
for  the  full  value  of  the  sheep." 

Defendant's  counsel  duly  excepted  to  that  portion  of  the 
charge  in  which  the  court  charged  the  jury  that,  "  although 
the  defendant  (in  the  execution,)  was  entitled  to  the  wool 
raised  from  the  sheep,  yet,  nevertheless,  the  title  of  the 
sheep  was  in  the  girl,  if  they  are  the  increase  of  that  lamb, 
as  against  this  defendant,  who  would  not  have  the  right  to 
levy  upon  the  wool  upon  the  backs  of  the  sheep,  for  a  debt 
against  the  grandfather.  He  has  no  right  to  set  up  that 
claim  for  the  wool,  and  the  plaintiff  has  the  right  to  set  up 
the  claim  for  the  full  value  of  the  sheep,"  and  to  very  part 
of  such  portion  of  the  charge. 

The  defendant's  counsel  requested  the  court  to  charge  the 
jury,  that  Greorge  Hasbrouck  had  an  interest  in  the  sheep 
claimed,  for  at  least  to  the  extent  of  the  wool  growing 
thereon,  at  the  time  of  the  levy  and  sale. 

The  court  refused  so  to  charge,  and  the  defendant  duly 
excepted. 

The  defendant's  counsel  also  requested  the  court  to 
charge  the  jury,  that  if  George  Hasbrouck  had  an  interest 
in  the  sheep  to  the  extent  of  the  wool  growing  thereon  at 
the  time  of  the  levy  and  sale,  the  defendant  had  a  right  to 
levy  upon  and  sell  such  interest. 


NEW  YORK  PRACTICE  REPORTS.        211 

Hasbrouck  agt.  Bouton. 

The  court  refused  so  to  charge,  and  the  defendant  duly 
excepted. 

The  defendant's  counsel  also  requested  the  court  to 
charge  the  jury,  that  if  the  plaintiff  is  entitled  to  recover  for 
any  of  the  sheep  claimed  for,  her  recovery  must  be  limited 
to  the  value  of  the  sheep,  less  that  part  of  the  value  which 
the  wool  constituted. 

The  court  refused  so  to  charge,  and  the  defendant  duly 
excepted. 

This  presents  all  the  questions  of  law,  that  arise  in  the 
case. 

I  think,  the  learned  judge  correctly  laid  down  the  law  in 
this  case.  George  Hasbrouck  had  no  title  to  these  sheep  ; 
he  was  a  mere  bailee  of  the  sheep  ;  nor  had  he  any  title  to 
the  wool,  until  he  had  performed  his  entire  contract  of 
keeping  the  sheep,  till  shearing  time ;  and  for  the  entire 
performance  of  this  contract  on  his  part,  he  was  entitled  to 
the  consideration  promised,  to  wit,  the  wool;  and  part  per- 
formance on  his  part  only,  gives  no  title  ;  and  the  defend- 
ant by  his  levy,  took  no  other  or  better  title  than  Hasbrouck, 
the  bailee,  had.  The  case  of  Pierce  agt.  Sckanck,  (3  Hill, 
28,)  illustrates  the  rule.  The  plaintiff  delivered  logs  to  a 
saw-mill,  to  be  sawed  under  a  contract  with  the  miller,  that 
he  should  saw  them  into  boards,  within  a  specified  time, 
and  that  each  party  should  then  have  one  half  the  boards. 
This  was  held  to  be  a  bailment  merely,  the  title  remained 
in  the  plaintifi  until  the  logs  were  manufactured  into  boards, 
according  to  the  contract,  that  the  contract  was  entire;  the 
sawyer  obtained  no  title  by  sawing  a  part  of  them  ;  and  also 
held,  that  the  bailor  could  bring  trover  for  any  part  of  the 
boards  that  was  converted  before  a  full  performance  of  the 
contract,  (See  Cunningham  agt.  Jones,  20  N.  Y.,  486  ;  22: 
N.  Y.}  162;  Jones  on  Bailment,  100,  101).  George  Has- 
brouck had  no  interest  even  in  the  wool,  in  February,  that 
could  be  levied  upon,  and  none  before  shearing  time;  which 
was  conceded  to  be  in  June.  Before  that  time,  his  interest 
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was  a  mere  contingent  one  dependent  upon  the  full  per- 
formance of  his  contract.  The  wool  was  the  compensation 
he  was  to  receive  for  keeping  and  supporting  these  sheep. 
There  is  not  known  in  practice,  and  cannot  be  in  law,  such 
a  union  of  interest  or  title,  or  partnership  in  animals  as  that 
one  party  shall  own  the  carcass,  the  other  the  wool,  the 
hair,  or  the  feathers.  Though  we  are  not  called  upon  to 
decide  what  interests  parties  might  create  by  special  con- 
tract, expressing  such  a  union.  This  was  no  such  contract. 
But  the  defence  proceeded  upon  no  such  theory  in  their 
answer,  nor  on  the  trial ;  they  levied  upon  and  sold  the 
whole  property,  they  sold  the  plaintiff's  property  as  the 
property  of  George  Hasbrouck  j  not  as  liable,  but  as  abso- 
lute owner  of  the  sheep,  not  the  wool  only,  but  the  carcass 
carrying  the  wool  with  it.  He  took  and  assumed  the  right 
to  sell,  and  did  sell  the  plaintiff's  interest  in  the  sheep,  and 
this  title  being  found  by  the  jury  to  be  in  the  plaintiff,  the 
charge  and  refusals  to  charge  "by  the  learned  judge,  were 
right;  the  judgment  should  be  affirmed. 
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U.  S.  DISTEICT  COURT. 
In  re  B.  HELLER. 


A  register  has  the  right  to  allow  amendments  to  the  schedules  on  the  ex  parte  ap- 
plication of  the  bankrupt,  at  any  time  while  the  cause  is  pending  before  him,  but 
it  is  the  better  practice,  if  there  shall  have  been  an  appearance  on  the  part  of  the 
creditors,  to  issue  an  order  to  show  cause,  &c.,  and  to  require  due  notice  of  .such 
application  to  be  given. 

That  it  is  the  duty  of  the  bankrupt  to  amend  bis  schedules  so  as  to  make  them  con- 
form to  the  facts,  and  that  the  tiling  of  specifications  does  not  deprive  him  of  that 
right  or  release  him  from  that  duty. 

That  the  register  should  allow  all  necessary  and  proper  amendments  whenever  a 
proper  cause  therefor  is  shown. 


Southern  District  of  New  York,  June,  1871. 

FITCH,  Register. — Upon  affidavits  and  upon  all  the  plead- 
ings and  proceedings  in  this  cause,  the  bankrupt  moves  to 
amend  schedule  A  attached  to  his  petition  for  adjudication 
in  bankruptcy,  by  'striking  out  certain  debts  which  were 
inserted  in  a  previous  amendment  through  a  mistake  of  the 
law,  the  debts  having  been  contracted  by  the  bankrupt  since 
the  filing  of  his  petition. 

Since  the  adoption  of  the  Code  of  Procedure  by  the  legis- 
lature of  this  state,  amendments  to  any  pleadings  or  pro- 
ceedings are  allowed  virtually  as  a  matter  of  course,  and  are 
within  the  discretion  of  the  court,  and  being  allowed  when- 
ever proper  cause  is  shown.  (Sections  172,  173  and  174, 
of  Code). 

The  practice  of  the  state  courts  under  section  one  hundred 
and  seventy-three  of  the  Code,  which  section  of  the  Code  is 
as  follows:  4<  The  court  may,  before  or  after  judgment,  in 
furtherance  of  justice  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process  or  proceeding,  by  adding  or 
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striking  out  the  name  of  any  party,  or  by  correcting  a  mis- 
take in  the  name  of  a  party  or  a  mistake 'in  other  respect ; 
or  by  inserting  other  allegations  material  to  the  case;  or 
when  the  amentirnent  does  not  change  substantially  the  claim 
or  defense,  by  conforming  the  pleading  or  proceeding  to  the 
facts  proved,"  has  been  settled  by  the  following  decisions  : 
Amendment:  before  trial,  matter  of  course,  Troy  &  Boston 
E.  E.  Co.  agt.  Tibbetts,  (1 1  How.,  170 ;)  Dagurre  agt.  Orser, 
3  Abb.,  86).  Reasonable  excuse  for  defect  sufficient,  (Hunt- 
inyton  agt.  Slade,  22  Barb.,  164 ;)  see  further,  Merchant 
ugt.  N.  Y.  Life  Ins.  Co.,  (2  Sand.,  659  j)  (  2  Code,  Eep.,  66, 
87 ;)  Chapman  agt.  Webb,  (1  Code  Eep.  N.  S.,  388).  Summons 
may  be  amended  after  judgment,  Sluyter  agt.  Smith,  (2 
Bosiv.,  673  ;)  see  also  (13  How.,  287).  Affidavits  may  be 
amended.  (13  How.,  350.)  A  warrant  of  attachment  may 
be  amended,  Kissam  agt.  Marshall,  (10  Abb.  424).  Where 
amendment  is  in  furtherance  of  justice,  but  little  restriction 
upon  power  of  amendment,  (Van  Ness  agt.  Bush,  (14  Abb., 
36 ;)  Beardsley  agt.  Stover.  (7  How.,  294 ;)  (3  Abb.,  86.) 
Court  will  allow  amendment  of  complaint  necessary  to  con- 
form it  to  the  facts  proved.  (Hunter  agt.  Hudson  River 
Iron  Co.,  2  Barb.,  493).  By  section  one  hundred  and 
seventy-four  of  the  Code  of  Procedure,  whenever  any  pro- 
ceeding taken  by  a  party  fails  to  conform  in  any  respect 
to  the  provisions  of  this  Code,  the  court  may,  on  motion, 
permit  an  amendment  so  as  to  make  it  conformable  thereto. 

The  motion  to  amend  is  properly  made.  (General  order 
V. ;  In  re  Morford,  B.  E.,  Supl.,  46  ;  In  re  Perry,  1  N.  B. 
E.,  2 ;  In  re  Little,  1  N.  B.  E.,  74 ;  In  re  Watts,  2  N.  B. 
E.,  145.)  The  bankrupt  is  required  by  the  bankrupt  act  of 
March  2,  1867,  to  make  his  petition  and  schedule  conform  to 
the  provisions  of  the  law.  (In  re  Orne,  B.  E.,  Sup.,  48). 
And  the  court  has  authority  to  allow  amendments  to  be 
made  at  any  time  prior  to  the  discharge  of  the  bankrupt. 

General  order  V. 

"  He  shall  be  at  liberty  from  time  to  time,  upon  oath,  to 
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amend  and  correct  his  schedules  of  creditors  and  property,  so 
that  the  same  shall  conform  to  these  facts."  (United  States 
Bankrupt  Act,  Section  26 ;  In  re  Jones,  2  N.  B.  R.,  20  ;  In 
re  Orne,  B.  H.  Sup.,  48).  In  the  last  cited  case,  BLATCH- 
FOED,  J.  says  :  "  An  error,  whenever  discovered,  must  be 
corrected,  no  matter  what  proceedings  have  theretofore  taken 
place."  The  register  may  order  schedule  to  be  amended  at 
any  stage  of  the  proceedings."  (In  re  Perry,  1  N.  B.  R., 
2).  Additional  amendments  were  allowed  after  the  assignee 
had  made  and  filed  his  report.  I  entertain  no  doubt  of  the 
right  of  the  bankrupt  to  amend  under  section  twenty-six, 
nor  of  the  application  being  properly  made  to  the  register. 
A  bankrupt  may  amend  schedules  even  after  the  hearing 
of  specifications  against  the  discharge,  (In  re  Preston,  2  N. 
B.  H.,  27).  In  this  cause  leave  to  amend  was  granted  by 
the  register  under  section  twenty-six  of  the  act,  and  general 
orders  five,  seven  and  thirty-three.  Schedule  A  was  amended 
by  the  addition  of  about  twenty-five  creditors,  among  these 
were  included  the  names  of  eight  persons,  the  indebtedness 
to  whom  was  subsequent  to  filing  of  the  petition.  As  the 
discharge,  if  granted,  could  not  release  the  petitioner  from 
debts  contracted  after  the  filing  of  his  petition,  those  creditors 
whose  names  were  improperly  inserted  could  suffer  no  loss  or 
damage  by  the  mistake.  They  had  not  proved  or  attempted 
to  prove  their  debts,  and  the  proceedings  have  not  been 
effected  in  any  way  by  their  names  being  inserted  in  the 
amended  schedules.  The  bankrupt,  on  becoming  aware  of 
the  error,  seeks  to  correct  it  by  striking  out  those  names 
from  his  amended  schedule,  and  asks  leave  to  amend  by 
filing  an  amended  schedule  omitting  the  names  of  those 
eight  creditors  whose  names  were  by  mistake  placed  in  the 
amended  schedule.  The  mistake  of  placing  the  names  of 
creditors  whose  claims  did  not  exist  previous  to  the  filing 
of  the  petition,  on  the  amended  schedule,  not  having  preju- 
diced a  right  of  any  previously  existing  creditor,  and  being, 
in  effect,  the  asking  of  a  relief  which  the  court  has  no  power 
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to  grant,  is  merely  surplusage  and  the  last  proposed  amend- 
ment, which  is  for  the  purpose  of  removing  manifest  im- 
perfections, is  an  act  of  good  faith,  and  the  court  should 
not  merely  permit  the  amendment,  but  require  it  to  be 
made. 

The  bankrupt,  on  making  his  motion  for  leave  to  amend, 
states,  ll  under  oath,  the  substance  of  the  matter  proposed 
to  be  included  in  the  amendments,"  &c.,  as  required  by 
general  order  No.  thirty-three.  It  is  not  reasonable  to  sup- 
pose this  rule  was  intended  to  restrict  amendments  to  cases 
of  omission.  Section  twenty-six  of  the  act,  and  general 
order  five  and  seven,  are  not  susceptible  of  any  such  con- 
struction.- 

The  register  has  power  to  allow  amendments,  and  no 
creditor  has  a  right  to  oppose  such  application.  (In  re 
Watts,  2  N.  S.  E.,  145). 

In  re  Ratcliffe  (1  N.  JB.  J?.,  98,)  an  amendment  was 
allowed  on  condition  that  there  should  be  a  new  warrant 
issued,  &c.,  which  was  necessary  under  the  circumstances 
of  that  case.  So  also  In  re  Perry,  (1  N.  B.  J?.,  2,)  additional 
proceedings  were  considered  necessary.  In  re  Morford, 
BLATCHFORD,  J.,  I  consider  as  settling  the  practice  as  ap- 
plicable to  this  case,  (B.  R.  Sup.,  46).  The  register,  hold- 
ing chambers  of  the  district  court,  either  upon  his  own 
motion  or  upon  application  of  the  bankrupt  or  a  creditor, 
or  any  other  person  having  a  standing  in  court,  can  make 
an  order  allowing  such  amendments  as  may  be  proper.  The 
proceeding  is  ex  parte,  and  is  entirely  within  the  discretion 
of  the  register  to  grant  or  refuse  it ;  if  applied  for  by  the 
petitioner,  no  notice  thereof  is  required  to  be  given  to  any 
one,  neither  has  a  creditor  a  right  to  oppose  it.  Should  the 
register  refuse  to  allow  the  amendments,  the  petitioner  has 
a  right  to  appeal  to  the  special  term.  Whenever  any 
bankrupt  or  creditor  shall  make  a  motion  before  the 
register,  at  chambers,  to  amend  the  schedules  or  to  compel 
the  petitioner  to  amend  his  schedules,  I  hold  the  better 
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practice  to  be,  to  issue  an  order  requiring  the  party  to  show 
cause  why  the  amendments  as  asked  for  should  not  be 
allowed,  specifying  particularly  the  points  in  which  the 
schedules  are  defective.  The  bankrupt  or  creditors  will 
then  have  a  right  to  oppose  the  application,  and  appeal 
from  the  order  at  chambers  to  the  special  term  if  dissatisfied 
with  the  decision  of  the  register.  The  authorities  on  these 
points  are,  In  re  Hill,  (B.  E.  Sup.,  4;)  In  re  Orne,  (B.  E. 
Sup.,  18  ;  In  re  Jones,  (2  N.  B.  E.,  20 ;)  In  re  Levy,  B.  E. 
Sup.,  30  ;)  In  re  Patterson,  (B.  E.  Sup.,  22;)  In  re  Mor- 
ford,  (B.  E.  Sup.,  46  ;)  In  re  Watts,  (2  N.  B.  E.,  145.) 

The  foregoing  decisions  are  the  same  in  spirit,  as  to  the 
allowance  of  amendments  as  are  the  decisions  of  the  courts 
of  this  state,  the  same  liberal  spirit  prevailing  in  each  ; 
allowing  amendments  as  a  matter  of  course  in  the  discretion 
of  the  court,  appeals  being  allowed  in  all  proper  cases. 

In  this  state  the  courts  have,  for  a  long  series  of  years, 
allowed  the  most  liberal  amendments  in  all  pleadings  and 
proceedings,  allowing  all  necessary  amendments  in  pleadings, 
before,  on,  and  after  the  trial  of  causes;  no  one  has  opposed, 
and  the  bar  of  the  state  generally  approve  of  the  practice. 
The  act  of  congress  requiring  the  national  courts  to  follow 
the  practice  of  the  state  courts  in  certain  particulars,  in  the 
districts  in  which  the  United  States  courts  are  being  held, 
enables  the  two  courts  to  assimilate  their  practice,  and  ena- 
bles the  United  States  courts  to  avoid  much  of  the  English 
common  law  practice  descended  to  us  from  the  Roman  law. 
In  bankruptcy  proceedings,  it  is  in  furtherance  of  the  ends 
of  justice,  and  as  contemplated  by  the  bankrupt  act,  that 
the  register,  holding  the  chambers  of  the  district  court, 
and  acting  as  a  United  States  district  judge,  clothed  with 
his  powers  in  regard  to  the  case  before  him,  should  make  all 
necessary  orders  in  the  case.  As  the  registers  selected  by 
Chief  Justice  CHASE,  and  approved  by  the  district  courts, 
are,  with  few  and  unimportant  exceptions,  men  of  the  high- 
est order  of  legal  talent,  learned  in  the  law,  having  a  full 


218  NEW  YORK  PRACTICE  REPORTS. 


In  re  Heller. 


practice  in  the  state  courts,  standing  high  in  their  respective 
communities — many  of  them  having  had  legislative  and  con- 
gressional, as  well  as  judicial,  experience — to  such  men  all 
the  workings  of  the  bankrupt  law  can  safely  be  trusted ; 
they  are,  as  it  were,  a  class  of  judicial  pupils  composing  a 
school  for  judges,  constantly  increasing  their  fund  of  judicial 
knowledge,  acquiring  that  practice  and  experience  most 
fitting,  and  qualifying  them  for  judges  of  our  state  courts, 
and  promotions  to  district  or  circuit  judges  of  United  States 
courts. 

The  opposing  creditors,  by  their  counsel,  submit  the  fol- 
lowing objections  to  the  granting  of  the  bankrupt's  motion: 

First,  u  There  is  no  justification  in  law  for  the  exercise 
of  such  power  or  discretion  by  the  register  at  this  stage  of 
the  proceedings." 

Second.  ''The  functions  of  the  register  have  been  per- 
formed with  the  exception  of  filing  the  specifications." 
(General  Orders  6,  7,  12,  24  and  29.) 

Third.  "  The  case  was  de  jure  remanded  to  the  court 
after  the  filing  of  the  specifications." 

Fourth.  "  The  register  has  no  jurisdiction  in  the  premises. 
He  is  limited  to  granting  amendments  for  omissions  in  the 
schedules,  and  leave  to  amend  in  uncontested  cases." 
(General  Orders,  5,  7  and  33.) 

Fifth.  "It  is  for  the  court,  and  the  court  alone,  to  decide 
upon  motion  for  leave  to  amend  in  contested  cases;  the 
filing  of  specifications  is  decisive  of  the  question  whether  a 
case  is  contested  or  not.  The  motion  should  have  been 
addressed  to  the  court." 

Sixth.  "  The  register  has  already  certified  that  said  peti- 
tion and  schedule  are  correct  in  form,  as  it  was  his  bounden 
duty  to  do  so,  according  to  rules  4  and  7." 

Seventh.  "It  is  claimed  by  the  opposing  creditors  in  the 
specifications,  that  the  matter  sought  to  be  amended  or 
withdrawn  is  evidence  of  both  fraud  and  perjury  under  the 
law." 
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Upon  a  careful  examination  of  the  views  presented  by  the 
counsel  for  the  bankrupt,  and  also  of  the  opposing  creditors 
and  the  authorities  cited,  I  do  not  find  any  which  support 
either  of  the  objeetions  of  the  opposing  creditor.  The 
objection  taken  that  the  mere  filing  of  the  specifications 
deprives  the  bankrupt  of  his  right  to  the  amendments,  is 
not,  in  my  opinion,  sustained  by  the  bankrupt  law,  or  by 
the  rules  or  practice  of  this  court,  as  the  bankrupt  act,  by 
section  26  of  the  act,  provides,  u  That  the  bankrupt  shall 
be  at  liberty,  from  time  to  time,  to  amend  and  correct  his 
schedules  of  creditors  and  property  so  that  the  same  shall 
conform  to  the  facts;"  and  for  the  purpose  of  such  amend- 
ments the  register  is  the  court,  and  has  the  power  to  grant 
them,  on  motion,  ex parte,  and  that  any  politeness  or  cour- 
tesy shown  to  counsel  for  creditors,  out  of  personal  respect 
by  the  register,  who  was  willing  that  they  should  be  heard 
in  order  that  their  views  might  be  presented  to  the  court, 
does  riot  bring  the  cause  within  the  rule  of  that  portion  of 
the  bankrupt  act  defining  contested  cases,  and  that  this 
application  is  ex  parte,  and  not,  in  any  respect,  a  contested 
case. 

The  mere  filing  of  the  specifications  does  not,  ipso  facto >, 
adjourn  the  cause  into  court,  or  oust  the  register  of  his 
jurisdiction  of  the  cause.  The  filing  of  the  specifications  is 
a  mere  incident  to  the  opposition  to  the  bankrupt's  dis- 
charge, by  a  statement  of  the  reasons  why  a  bankrupt 
should  not  be  discharged.  He  (the  register;  proceeds  with 
the  cause  notwithstanding  the  specifications,  until  his  duties 
are  performed.  In  re  Puffer  (2  N.  B.  R.,  17),  HALL,  J., 
decides  that  if  the  creditor  desires  an  examination  of  the 
~  bankrupt,  with  a  view  of  using  such  examination  in  oppos- 
ing the  discharge,  or  for  any  other  purpose,  he  can  proceed 
under  district  court  rule  26  (northern  district  of  New  York), 
such  proceedings  retain  the  cause  before  the  register  until 
the  testimony  shall  have  been  taken ;  any  creditor  having  a 
standing  in  court  has  a  right  to  have  such  examination  of 


220  NEW  YORK  PRACTICE  REPORTS. 


Iu  re  Heller. 


the  bankrupt,  or  any  other  persons  as  witnesses.  (In  re 
Adams,  36  How.,  51.) 

Creditors  who  have  proven,  or  attempted  to  prove,  their 
claims,  although  not  as  yet  allowed  by  the  register,  are 
entitled  to  have  an  order  for  such  an  examination.  (JB.  It. 
Sup.  43;  36  How.,  51;  Sump  on  Bankruptcy,  64;  Bank- 
rupt Act,  §  19;  General  Order,  3.) 

1st.  Upon  all  the  proceedings  in  this  cause,  including  the 
specifications,  I  decide  as  a  matter  of  law,  that  this  applica- 
tion of  the  bankrupt,  in  form  of  a  motion  to  amend  his 
schedules,  is  one  that  he  has  a  right  to  make  ex  parte,  and 
that  neither  the  assignee  nor  opposing  creditors  have  a  right 
to  be  heard  upon  the  motion  or  to  oppose  the  same,  but  that 
it  is  better  practice,  in  order  to  bring  the  question  fully 
before  the  district  court,  to  allow  them  to  do  so,  and  to 
require  due  notice  of  such  application  to  be  given. 

2d.  That  the  bankrupt  has  a  right  to  amend  his  schedules 
by  striking  out  the  names  of  the  eight  persons  who  have  be- 
come creditors  of  the  bankrupt  since  the  filing  of  the  petition 
and  schedules. 

3d.  That  in  this  case  it  was  the  duty  of  the  bankrupt  to 
amend  his  schedules,  so  as  to  make  them  conform  to  the 
facts,  and  that  he  could  make  such  application  at  any  stage 
of  the  proceedings  before  the  register  had  returned  the  cause 
to  the  court,  and  that  the  filing  of  the  specifications  did  not 
prejudice  him  in,  or  deprive  him  of  his  right. 

4:th.  That  the  register  has  the  right  to  grant  an  order 
allowing  such  amendments  whenever  a  proper  cause  there- 
for is  shown.  This  being  a  proper  cause,  and  the  causes 
shown  are  in  my  opinion  sufficient,  the  motion  of  the  bank- 
rupt -is  granted. 

BENJAMIN  TODD,  for  bankrupt. 
HENRY  MORRIS,  for  opposing  creditors. 

BLATCHFORD,  J. — I  concur  in  the  views  of  the  register 
stated  in  his  conclusions. 
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SUPREME  COURT. 
ZENOS  DENTON,  respdt.,  agt.  JANE  A.  DENTON,  appellt. 

Section  135  of  the  Code  forbids  the  court  to  allow  a  defendant,  in  an  action  of 
divorce  commenced  by  service  by  publication,  to  come  in  and  defend. 

Where  a  judgment  of  divorce  has  beed  regularly  and  fairly  obtained,  it  ought  to  be 
considered  as  final  and  conclusive,  unless  reversed  on  appeal. 

But  where  such  a  judgment  has  been  obtained  by  fraud,  and  especially  where  both 
parties  to  be  affected  by  a  vacatur  of  the  judgment,  have  been  parties  to  the 
fraud,  the  judgment  should  be  set  aside  and  the  injured  party  permitted  to  defend 
herself  against  the  charge  of  adultery,  on  which  the  judgment  of  divorce  was 
obtained. 

Where,  as  in  this  case,  both  the  plaintiff  and  the  woman  he  has  married  have  con- 
spired to  impose  upon  the  court,  and  have  thereby  obtained  a  judgment  which 
would  never  have  been  ordered  had  the  whole  truth  been  disclosed,  they  cannot 
be  permitted  lo  enjoy  the  fruit  of  their  unfair  practices. 

Every  court  of  record,  unless  restrained  by  positive  enactment,  has  the  power  to 
vacate  its  judgments  when  it  is  established  that  they  were  obtained  by  fraud. 

If  the  provision  of  the  Code  sanctions  such  proceedings  to  obtain  a  judgment  of 
divorce  as  was  resorted  to  in  this  case,  and  binds  the  hands  of  the  courts  so  that 
no  relief  can  be  afforded,  the  sooner  such  legislation  is  repealed  the  better  for  the 
peace  and  good  order  of  society. 

Fourth  Judicial  Department,  General  Term,  March,  1871. 

MULLIN,  P.  J.,  JOHNSON  and  TALCOTT,  JJ. 

APPEAL  by  defendant  from  judgment  of  special  term. 

The  defendant  made  a  motion  at  the  special  term,  to  set 
aside  the  judgment  of  divorce  obtained  against  her  in  this 
action.  The  service  of  the  summons  and  complaint  were 
by  publication;  at  the  time  of  the  service,  she  was  a  resi- 
dent of  the  state  of  Wisconsin.  The  relief  was  sought  on 
the  ground  that  the  judgment  was  obtained  by  fraud,  prac- 
tised by  the  plaintiff  upon  her,  as  well  as  upon  the  court. 
The  motion  was  denied,  and  from  that  order  she  appeals. 

G.  W.  DAGGETT,  for  appellant. 
NOYES  &  HEDGES,  for  respondent. 
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By  the  court,  MULLIN,  P.  J. — The  facts  appearing  in  the 
motion  papers  are  as  follows,  viz.: 

In  or  about  the  year  1851,  the  parties  were  married  in 
Livingston  county  in  this  state.  They  continued  to  reside 
there  as  husband  and  wife  until  the  spring  of  1865,  when 
the  plaintiff  advised  the  defendant  to  take  with  her  one  of 
the  children,  and  go  and  visit  her  relatives  in  Wisconsin ; 
promising  that  in  the  fall  he  would  take  the  other  children 
with  him  and  join  her  there,  where  he  intended  perman- 
ently to  reside. 

Plaintiff  carried  defendant  and  her  child  to  a  neighboring 
railroad  station,  purchased  tickets  for  them  to  Milwaukie, 
gave  her  $15  to  pay  the  expenses  of  their  journey,  and  put 
them  on  the  cars,  and  they  went,  according  to  the  under- 
standing with  the  plaintiff,  to  defendant's  relations  in  Wis- 
consin. 

For  about  a  year  after  defendant  arrived  at  Rippon,  where 
her  relatives  resided,  she  received,  from  time  to  time,  letters 
from  the  plaintiff.  She  was  then  taken  sick,  and  continued 
so  for  about  a  year.  Her  friends  were  poor;  she  received 
nothing  from  her  husband ;  he  ceased  to  write  to  her ;  and 
she  was  compelled  to  apply  to  the  officers  charged  with  the 
care  of  the  poor,  for  assistance,  and  she  was  assisted  by 
them.  When  she  recovered  her  health  she  went  to  Illinois 
and  worked  as  a  house-servant,  and  when  she  had  earned 
enough  to  pay  her  expenses  back  to  this  state,  she  returned 
thereto,  to  learn  that  her  husband  had  obtained  a  divorce 
from  her,  by  reason  of  her  adultery  committed  before  her 
removal  from  this  state,  and  that  he  had  married  another 
woman  with  whom  he  was  living.  Of  the  proceedings  to 
procure  the  divorce  she  had  never  heard  until  her  return ; 
and  as  soon  thereafter  as  practicable  she  made  the  motion 
to  set  aside  the  judgment,  and  for  leave  to  come  in  and  de- 
fend the  action. 

She  denies,  in  the  most  unequivocal  terms,  the  adultery 
charged,  and  all  the  matters  sworn  to  by  the  witnesses  ex- 
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amined  on  behalf  of  the  plaintiff  to  prove  the  adultery,  and 
there  is  no  evidence  on  the  part  of  the  plaintiff  that  her 
statements  are  not  true,  except  the  proofs  taken  by  the 
referee,  on  the  reference  to  ascertain  and  report  whether 
the  matters  charged  in  the  complaint  were  true. 

It  would  seem  that  the  proceedings  in  the  action  were  in 
conformity  to  the  provisions  of  the  Code,  but  the  judgment 
was  obtained  by  the  grossest  fraud  and  collusion,  practised 
as  well  upon  the  defendant  as  upon  the  court. 

The  plaintiff  was  sworn  and  examined  before  the  referee, 
and  swore  amongst  other  things,  that  the  defendant  had  Mt 
him  without  his  consent,  and  had  gone  to  Wisconsin  to 
reside.  It  appears,  however,  by  the  affidavit  of  the  defend- 
ant and  another  witness,  and  by  the  plaintiff's  confessions  to 
others,  that  he  had  induced  her  to  go  west,  under  the  assur- 
ance that  he  would  join  her  with  two  of  her  children  in  the 
fall,  and  would  then  make  that  state  his  residence — that  h,e 
furnished  her  the  money  to  go  with,  aided  and  assisted  her 
in  going,  and  knew  when  she  intended  to  go  and  where 
she  intended  to  reside.  This  matter  thus  sworn  to  by  the 
plaintiff,  although  false,  was  not  material  to  the  issue  to  be 
tried,  but  it  shows  the  animusof  the  man,  and  the  desperate 
means  to  which  he  was  prepared  to  resort  to  accomplish  his 
purpose. 

It  is  impossible  to  read  the  defendant's  story  and  not  be 
satisfied  that  the  plaintiff  induced  her  to  go  west,  m  order 
that  he  might  proceed  against  her  as  a  non-resident  and 
thus  prevent  her  from  interposing  any  defense  to  his  action 
for  a  divorce. 

The  plaintiff's  attorney  made  affidavit  that  he  enclosed  a 
copy  of  the  summons  and  complaint  in  an  envelope,  and 
directed  the  same  to  the  defendant  at  Rippon,  ia  March, 
1866,  at  which  time,  she  resided  there.  These  papers  were 
never  received  by  her,  nor  did  she  in  any  other  manner  learn 
of  the  commencement  of  the  action  against  her. 

The  only  witnesses  called  before  the  referee,  to  prove  the 
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adultery,  were  the  plaintiff's  brother,  and  one  Isabella  S. 
Wilkinson,  The  brother  testified  to  no  fact  that  would 
justify  the  finding  of  the  commission  of  the  adultery  charged 
in  the  complaint. 

Isabella  is  the  witness  who  swears  to  the  adultery.  She 
testifies  that  on  the  5th  October,  1864,  and  before  the 
defendant  went  west,  she  saw  defendant  and  one  Milton 
W.  Seymour  in  the  same  bed  one  night  at  the  house  of  said 
Seymour.  He  was  a  man  of  family  at  the  time.  She 
(the  witness)  was  there  at  Seymour's,  taking  care  of  his 
children. 

In  April,  1864,  and  while  plaintiff  was  sick  at  his  fathers, 
the  witness  says  she  went  to  his  (plaintiff's)  house  early  in 
the  morning,  and  defendant  and  one  Keith  came  to  the  door 
which  was  locked.  Defendant  told  him  that  she,  (defendant) 
was  afraid  to  stay  in  the  house  alone,  and  got  Keith  to  stay 
with  her.  She  also  told  witness,  that  she  was  going  to 
leave  her  husband,  that  she  could  find  a  man  that  she 
thought  more  of  than  she  did  of  him.  This  witness  and 
plaintiff's  brother  also  testified  that  Keith  was  a  licentious 
man,  and  was  in  the  habit  of  visiting  defendant  when  plain- 
tiff was  from  home,  and  that  there  were  reports  in  circula- 
tion that  defendant  was  not  a  woman  of  chastity. 

Could  the  referee  or  the  court  that  rendered  the  judg- 
ment of  divorce,  have  supposed  that  this  Isabella  S.  Wilkin- 
son was  the  wife  of  Milton  W.  Seymour,  at  the  time  that 
she  saw  him  and  the  defendant  in  bed  together  at  his 
(Seymour's)  house  ?  Could  they  imagine  that  this  Isabella, 
who  swore  that  when  this  adultery  was  committed,  was 
living  at  Seymour's,  and  taking  care  of  his  children,  was  at 
that  very  time  Seymour's  wife,  and  the  mother  of  the  chil- 
dren she  was  taking  care  of  f 

The  order  for  publication  was  made  the  19th  March, 
1S66.  On  the  llth  of  that  month,  this  Isabella  wrote  to 
defendant,  a  friendly  letter,  in  which  she  informs  him  that 
she  has  got  a  divorce  from  her  husband,  Seymour — but  not 
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an  allusion  to  any  improper  intimacy  between  defendant 
and  him,  but  on  the  contrary,  speaks  of  her  very  kindly 
and  promises  her  her  likeness  as  soon  as  obtained. 

No  court  would  have  granted  plaintiff  a  divorce  on  the 
testimony  of  this  woman,  if  her  history  had  been  disclosed  ? 

Her  story  as  to  the  adultery,  is  incredible  unless  a  freedom 
ol  intercourse  between  the  sexes  is  tolerated  in  the  com- 
munity in  which  they  lived,  such  as  is  permitted  only  among 
beasts  or  savages. 

It  is  incredible  that  a  wife  would  be  a  witness  to  adulter- 
ous intercourse  between  her  husband  and  another  woman, 
and  not  only  remain  silent  about  it,  but  carry  on  a  friendly 
correspondence  with  the  husband's  paramour. 

Good  faith  demanded  that  this  woman  should  have  dis- 
closed to  the  referee  and  court,  how  she  had  been  connected 
with  the  parties — that  she  had  been  divorced,  and  that 
the  adultery  was  committed  while  she  was  living  with 
Seymour  as  his  wife,  and  not  merely  as  the  nurse  of  his 
children. 

She  was  not  bound  to  disclose  that  she  was  then  engaged 
with  the  plaintiff  in  procuring  a  divorce  for  him,  so  that  as 
soon  as  obtained  she  could  marry  him,  as  she  did  within  a 
few  days  after  the  divorce  was  granted. 

The  defendant  swears,  and  it  is  not  denied,  that  the 
defendant  furnished  to  Isabella  the  means  to  pay  for  obtaining 
a  divorce  from  her  husband. 

It  would  be  difficult  to  conceive  of  a  more  carefully 
planned  or  a  more  successfully  executed  piece  of  fraud  and 
deception  than  the  plaintiff  and  Isabella  have  planned  and 
executed  in  this  case,  and  it  would  be  a  disgrace  to  the 
courts  and  to  our  system  of  jurisprudence,  if  they  furnished 
no  remedy  for  such  a  wrong  as  has  been  done  to  the  defend- 
ant. 

The  only  answer  to  these  matters  sworn  to  by  the  defend- 
ant is,  that  §  135  of  the  Code,  forbids  the  court  to  allow  a 
defendant  in  an  action  of  divorce,  commenced  by  service 
Voi.  XLL  15 


226        KE™  YORK  PRACTICE  REPORTS. 

Denton  agt.  Denton. 

by  publication,  to  come  in  and  defend.  This  action  was 
commenced  by  publication,  and  is  for  divorce,  and  hence  the 
case  is  brought  within  the  very  terms  of  the  statute. 

Where  a  judgment  of  divorce  has  been  regularly  and  fairly 
obtained,  it  ought  to  be  considered  as  final  and  conclusive 
unless  reversed  on  appeal. 

After  such  a  judgment  is  obtained,  an  innocent  person  may 
intermarry  with  the  one  who  has  been  relieved  from  the 
former  marriage,  and  if  it  should  be  set  aside,  the  inter- 
course legal  when  begun,  would  become  adulterous  and  the 
children  of  the  marriage  bastardized. 

But  when  such  a  judgment  has  been  obtained  by  fraud, 
and  especially  when  both  the  parties  to  be  affected  by  a 
vacatur  of  the  judgment  have  been  parties  to  the  fraud,  the 
judgment  should  be  set  aside,  and  the  injured  party  per- 
mitted to  defend  herself  against  the  charge  of  adultery  on 
which  the  judgment  of  divorce  was  obtained. 

If  the  present  wife  of  the  plaintiff,  had  been  free  of  all 
connection  with  the  fraudulent  means  by  which  the  divorce 
was  obtained,  a  court  would  hesitate  long  before  it  deprived 
her  of  the  protection  the  judgment  afforded,  if  it  could  be 
induced  even  by  reason  of  the  fraud  of  the  plaintifi  to  inter- 
fere with  the  judgment.  But  these  considerations  have  no 
application  to  this  case,  both  the  plaintiff  and  the  woman 
he  has  married  have  conspired  to  impose  upon  the  court, 
and  have  thereby  obtained  a  judgment  which  would  never 
have  been  ordered  had  the  whole  truth  been  disclosed,  and 
they  cannot  be  permitted  to  enjoy  the  fruit  of  their  unfair 
practices. 

Every  court  of  record,  unless  restrained  by  positive 
enactment,  has  the  power  to  vacate  its  judgments  when  it 
is  established  that  they  were  obtain'ed.  by  fraud.  (Hill 
agt.  Northrup,  9  How.,  525  ;  Denton  agt.  Noyes,  6  Johns., 
296  ;  Lowber  agt.  The  Mayor,  26  Barb.,  262  ;  Johnson  agt. 
Popplewett,  2  C.  &  J.  (Exchg.,)  544  5  Abbott  agt.  Richards, 
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15  M.  <&  W.,  193 ;  CosA  agt.  Wells,  20  £".  C.  £.,  523  ; 
PeopZe  agt.  The  Mayor,  19  £Tow.,  289). 

A  court  of  chancery  has  power  on  bill  filed  to  vacate  a 
judgment  of  a  court  of  law  obtained  by  fraud.  (State  of 
Michigan  agt.  Phtenix  Bank,  33  N.  Y.,  9,  and  cases  cited). 
Resort  to  a  court  of  equity  becoming  necessary,  because  of 
the  difficulty  there  formerly  was  in  courts  of  law  in  trying 
questions  of  fact  arising  on  motions,  and  particularly  ques- 
tions of  fraud.  And  when  discovery  was  necessary  it  was 
powerless  to  grant  relief. 

When,  however,  none  of  these  difficulties  presented 
themselves,  the  court  granted  relief  on  motion,  and  only 
turned  the  parties  over  to  the  expensive  and  tedious  remedy 
of  a  suit  in  chancery,  where  it  found  itself  unable  to 
determine  the  questions  of  fact  arising  on  the  motion. 

But  now,  courts  of  law  are  authorized  to  refer  it  to  a 
referee  to  take  proof  on  disputed  questions  of  fact  arising 
on  motion,  and  in  that  way,  to  afford  the  parties  an 
opportunity  to  ascertain  the  truth  'by  the  examination  of 
the  witnesses  produced  before  such  referee.  On  the  com- 
ing in  of  the  evidence  thus  taken,  the  court  of  law  is  as 
capable  of  passing  upon  the  questions  oi  fact  as  would  be 
a  judge  sitting  in  equity. 

There  is  not,  therefore,  ordinarily  any  necessity  now  for 
sending  a  party  seeking  to  set  aside  a  judgment  for  fraud 
in  obtaining  it,  to  a  court  of  equity.  There  may,  however, 
be  cases  in  which  that  course  may  still  be  not  only  proper, 
but  necessary. 

It  is  said  by  the  defendants  counsel  that  before  the  adop- 
tion of  section  135  of  the  Code,  the  court  had  no  power  to 
grant  a  judgment  of  divorce  in  an  action  commenced  by 
publication;  and  as  that  power  is  given  by  the  Code,  the 
court  possesses  no  power  over  the  judgment  except  such  as 
it  permits,  and  as,  by  the  same  section,  it  is  forbidden  to  let 
a  defendant,  in  such  action,  in  to  defend,  such  relief  cannot 
be  granted. 
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If  the  proposition  of  the  counsel  is  limited  to  cases  ol 
judgments  regularly  and  fairly  obtained,  I  agree  with  him. 
But  if  he  means  to  assert  that  the  court  has  no  power  to 
set  aside  such  a  judgment  when  obtained  by  fraud,  I  cannot 
agree  with  him. 

When  the  jurisdiction  of  a  court  is  extended  to  a  new 
subject,  the  court  deals  with  that  subject  precisely  as  it 
does  with  other  cases  within  its  jurisdiction,  unless  ex- 
pressly restrained,  and  it  will  regulate  or  set  aside  the  pro- 
ceedings therein  in  the  same  cases  and  subject  to  the  same 
rules  as  are  applied  in  other  cases. 

If  the  court  has  not  power  to  set  aside  judgments  in 
divorce  cases,  on  motion,  when  obtained  by  fraud,  the  most 
mischievous  consequences  must  follow.  The  highest  pos- 
sible inducement  would  be  held  out  to  husbands  tired  of 
their  wives,  or  wives  tired  of  their  husbands,  to  resort  to 
fraud  and  perjury  in  order  to  effect  a  release  from  a  connec- 
tion that  has  ceased  to  be  agreeable. 

If  the  provision  of  the  Code  sanctions  such  proceedings, 
and  binds  the  hands  of  the  courts  so  that  no  relief  can  be 
afforded,  the  sooner  such  legislation  is  repealed  the  better 
for  the  peace  and  good  order  of  society: 

If  a  defendant  in  an  action  of  divorce  cannot  be  let  in  to 
defend,  on  motion,  because  of  the  injustice  that  may  be  done 
to  persons  who  may  have  married  upon  the  faith  of  the 
validity  of  the  judgment,  the  same  considerations  forbid  a 
resort  t6  a  court  of  equity  to  vacate  the  judgment.  A 
court  of  equity  might  have  power  to  grant  the  relief  prayed 
for,  but  if  the  effect  upon  innocent  third  persons  is  to  con- 
trol, it  would  be  constrained  to  refuse  to  interfere  with  the 
judgment,  and  thus  fraud  and  unfair  practice  would  tri- 
umph, while  the  injured  party,  the  one  against  whom  the 
charge  of  adultery  was  made,  and  who — without  an  oppor- 
tunity to  be  heard — has  been  convicted  of  it,  is  turned  out 
of  court  with  an  infamous  offense  indelibly  fastened  upon 
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her  by  the  judgment  of  a  court  of  justice,  and  all  who  are 
connected  with  her  compelled  to  share  in  her  disgrace. 

It  is  much  better  that  the  court  in  which  the  judgment 
is  entered  should  grant  the  defendant  relief,  afford  the 
plaintiff  an  opportunity  to  establish,  if  he  can,  the  dishonor 
of  his  wife,  so  that,  if  established,  he  may  safely  and  honor- 
ably renew  any  engagements  into  which  he  may  have  en- 
tered, relying  on  the  validity  of  the  judgment. 

If  he  has  obtained  it  by  unfair  practices,  he  has  no  claim 
to  the  favor  of  the  court,  he  is  entitled  to  nothing  beyond 
the  most  rigid  application  of  the  rules  of  law.  If  he  has 
induced  an  innocent  woman  to  marry  him,  in  the  belief  that 
he  was  legally  competent  to  enter  into  such  a  contract,  it 
is  better  that  she  should  suffer  the  inconvenience  of  having 
the  marriage  dissolved  than  that  the  innocent  wife  should 
be  forever  disgraced  through  the  fraud  and  perjury  of  the 
husband,  or  of  those  conspiring  with  him  to  effect  her  ruin. 

There  is  no  conflict  of  evidence  in  this  case.  Defendant's 
affidavits  are  not  contradicted.  The  question  is,  therefore, 
one  of  power,  and  of  the  existence  of  the  power,  and  of  the 
duty  of  the  court  to  exercise  it  I  entertain  no  doubt. 

The  judgment  must  be  set  aside,  and  defendant  let  in  to 
defend. 
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SUPREME  COURT. 
JAMES  W.  TODD  agt.  EDWARD  LAMBDEN. 

A  party  to  an  action  may  be  compelled  to  attend  for  his  examination  before  a  judge, 
as  a  witness,  under  section  391  of  the  Code,  in  whatever  county  he  is  served  with 
a  summons  and  notice  to  attend  for  such  examination,  although  he  be  a  resident 
of  another  county.  (It  seems  that  this  section  of  the  Code  should  be  amended  in 
this  respect,  as  it  may  operate  oppressively  and  prejudicially  to  the  party  to  be 
examined  in  many  cases.) 

New  York  Special  Term,  Nov.  1870. 

THE  defendant,  a  resident  of  New  Rochelle,  was  served 
in  the  city  of  New  York,  on  November  16,  1870,  with  an 
affidavit,  summons  and  notice  to  attend  for  his  examination 
before  trial,  under  section  391  of  the  Code  of  Procedure, 
before  one  of  the  judges  of  the  supreme  court,  at  the  court 
house  in  the  city  of  New  York. 

On  the  return  day  of  the  summons,  the  defendant  raised 
the  objection  that  a  party  could  not  be  compelled  to  attend 
for  his  examination  in  any  other  county  than  that  of  his 
residence,  and  thereupon  moved  to  vacate  the  summons  and 
notice. 

CHARLES  H.  ROOSEVELT,  for  the  motion. 
EDWARD  S.  CLINCH,  opposed. 

BRADY,  J. — Section  391  provides  that  a  party  to  be  ex- 
amined shall  not  be  compelled  to  attend  in  any  other  county 
than  that  of  his  residence,  or  where  he  may  be  served  witli 
a  summons  for  his  attendance.  I  entertain  the  opinion  that 
the  latter  alternative  was  not  designed  to  authorize  the  ex- 
amination of  a  party  only  temporarily  out  of  his  county, 
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but  was  intended  to  apply  to  persons  who  do  business  in 
some  county  other  than  that  of  their  residence.  The  lan- 
guage of  the  section  does  not  admit,  however,  of  such  a 
construction,  and  leaves  no  doubt  of  the  right,  in  terms,  to 
examine  a  party  wherever  he  may  be  served  with  a  sum- 
mons. He  may  be  called  to  another  county,  far  distant 
from  his  home,  by  some  emergency,  and  be  there  served 
with  a  summons  requiring  him  to  submit  to  an  examination 
in  the  absence  of  his  counsel  and  advisers.  I  think  such  a 
proceeding  may  always  operate  with  prejudice,  and  should 
be  corrected  either  by  legislation  or  rule. 

The  defendant  must  appear  on  the  28th  of  November,  at 
10,  to  be  examined.  Notice  to  be  given  him  by  the  plain- 
tiff's attorney,  on  or  before  the  27th  November. 
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N.  Y.  COMMON  PLEAS. 
HENRY  SCHNEIDER  agt.  AUGUST  HOBEIN,  and  others. 

Under  the  mechanic's  lien,  laws,  (Laws  1851,  and  1863,)  of  the  city  of  New  York, 
where  the  owner  makes  a  voluntary  payment  in  good  faith  to  the  contractor, 
before  the  lien  of  a  sub-contractor  is  filed,  it  is  a  good  payment  as  against  the 
sub-contractor,  although  by  the  terms  of  the  contract  the  amount  was  not  then 
due  the  sub-contractor  and  did  not  become  due  until  after  the  time  when  the  lien 
notice  was  tiled. 

But  no  voluntary  payment  made  by  the  owner  to  the  contractor  after  the  sub-con- 
tractor, or  workman,  has  filed  his  notice  to  lien,  can  in  any  wise  affect  or  impair 
the  lien  of  the  latter. 

General  Terr*,  January,  1871. 

Before  DALY,  Ch.  J.,  LOEW,  and  LARREMORE,  JJ. 

APPEAL  from  a  judgment  entered  upon  the  report  of  a 
referee. 

This  action  was  brought  by  the  plaintiff,  a  sub-contractor 
street,  in  the  city  of  New  York,  of  which  the  defendant, 
to  foreclose,  a  mechanic's  lien  on  premises  in  East  55th 
Hobein  was  the  owner. 

It  seems  that  the  contractors,  Kiechler  and  Huppert  (the 
other  two  defendants)  were  to  receive  from  the  defendant 
Hobein,  the  sum  of  $4,100  for  erecting  the  building  in 
question. 

Said  sura  was  to  be  paid  by  installments,  the  last  pay- 
ment of  $1,600,  to  be  made  on  the  completion  of  the 
building. 

The  plaintiff,  at  the  request  of  the  contractors,  furnished 
materials  for  the  erection  of  said  building,  amounting  in  the 
aggregate  to  the  sum  of  $735. 

David  McAdam,  Esq.,  the  referee  to  whom  the  cause 
was  referred,  found  as  matter  of  fact  that  sometime  before 
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the  completion  of  the  building,  and  before  the  plaintiff 
filed  his  notice  of  lien,  the  defendant,  Hobein  paid  the  con- 
tractors in  advance  on  account  of  the  last  payment  the  sum 
of  $000,  and  that  subsequently  at  the  request  of  the  latter, 
he  paid  to  Husted,  Dunbar  &  Co.,  who  had  also  furnished 
materials  for  said  building,  and  whose  notice  of  lien  was 
filed  prior  to  that,  of  the  plaintiff,  the  remaining  $1,000  in 
full  satisfaction  of  their  lien. 

The  referee  further  found  as  matter  of  law,  that  the  pay- 
ment by  the  owner  to  Husted,  Dunbar  &  Co.,  of  said  sum 
of  $1,000,  was  a  valid  payment  as  against  the  plaintiff,  but 
that  the  payment  of  $600  he  made  to  the  contractors,  was 
not  a  good  payment  as  against  the  plaintiff,  so  as  to  defeat 
the  lien  which  the  latter  had  filed  before  the  said  sum  be- 
came due  according  to  the  terms  of  the  contract. 

He  accordingly,  ordered  among  other  things,  that  the 
plaintiff  have  judgment,  directing  a  sale  of  the  premises, 
and  that  out  of  the  proceeds  he  be  paid  the  aforesaid  sum 
of  $000,  with  costs. 

The  defendant,  Hobein  appealed. 

FLANAGAN  and  GROSS,  for  owner,  appellant. 
A.  C.  ANDERSON,  for  claimant,  respondent. 

By  the  court,  LOEW,  J. — Under  the  lien  law  of  1851,  this 
court  uniformly  held  that  in  order  to  entitle  a  sub-contractor 
or  material  man  to  a  judgment  against  the  owner  as  pro- 
vided by  said  act,  he  must  show  either  that  at  the  time  of 
the  creation  of  the  lien,  by  the  filing  of  the  notice,  a  debt 
was  actually  owing  from  the  owner  to  the  contractor  upon 
the  contract,  or  else  that  the  same  subsequently  became  due 
and  owing.  (Smith  agt.  Coe,  2  Hilt.,  365 ;  Ferguson,  agt. 
Burk,  4  E.  D.  Smith,  760 ;  Lynch  agt.  Cashman,  3  Id., 
660 ;  Sullivan  agt.  Brewster,  1  Id.,  682). 

In  our  opinion,  the  act  of   1863,  (Laws  of  1863, 
500,)  has  not  changed  the  law  in  this  respect. 
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The  clause  in  the  third  section  of  the  last  mentioned  act 
which  provides  that,  ll  no  payment  voluotarily  made  shall 
impair  the  lien  of  any  person,  except  the  one  to  the  person 
so  paid,"  and  which  is  relied  on  to  sustain  this  judgment  we 
apprehend,  was  not  intended  to  include  or  cover  a  case  like 
the  one  at  bar. 

True,  standing  alone  by  itself,  the  clause  referred  to  may 
appear  broad  enough  to  comprehend  a  case  like  this ;  but 
if  it  be  read  in  connection  with  the  preceeding  part  of  the 
same  sentence,  it  will,  we  think,  become  apparent  that  all 
the  legislature  intended  to  do,  was  simply  to  protect  lienors 
in  cases  where  several  lien  notices  are  filed  for  the  same 
demand,  as  for  instance,  where  the  lien  of  the  contractor  in- 
cludes the  claim  of  a  sub-contractor  or  workman  to  whom 
he  is  indebted,  and  who  has  filed  a  separate  lien. 

In  the  case  put,  it  is  clear  that  no  voluntary  payment 
made  by  the  owner  to  the  contractor  after  the  sub-con- 
tractor or  workman  has  filed  his  notice  of  lien,  could  in 
anywise  affect  or  impair  the  lien  of  the  latter. 

But  in  the  case  under  consideration,  the  owner  made  the 
payment  to  the  contractors,  which  the  referee  decided  was 
not  good  as  against  the  sub-contractor,  a  full  month  before 
the  latter  filed  his  lien  ;  and  although  by  the  terms  of  the 
contract,  it  was  not  then  due,  and  in  fact,  did  not  become 
due  until  after  the  time  when  the  lien  notice  was  filed,  still 
it  having  been  made  in  good  faith,  the  same  was  in  our 
opinion,  a  good  and  valid  payment  as  against  the  sub-con- 
tractor as  well  as  the  contractor. 

Any  other  construction  of  the  act  would  preclude  the 
owner  and  contractor  from  in  anywise  altering,  changing 
or  modifying  their  contract,  without  making  the  former 
liable  to  the  sub-contractors  and  workmen,  upon  and  in 
conformity  with  the  terms  of  the  original  agreement. 

The  lien  law  subrogates  the  person  who  has  furnished 
material  to,  or  worked  under  the  contractor,  and  filed  the 
necessary  notice  pro  tanto,  to  the  rights  of  the  contractor, 
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under  the  contract,  but  unless  in  case  of  fraud,  collusion 
or  intent  to  evade  the  act,  he  can  have  no  other  or  greater 
rights,  and  if  before  he  has  filed  his  lien  a  bonajide  payment 
be  made  by  the  owner  to  the  contractor,  the  same  must, 
it  seems  to  us,  be  held  good  as  against  him,  as  well 
under  the  act  of  1863,  as  that  of  1851.  (See  Lynch  agt. 
Cashman,  supra.) 

In  addition,  it  may  be  said,  that  a  sub-contractor  or 
material  man  like  the  plaintiff,  can  easily  protect  himself 
against  loss,  by  going  to  the  owner  and  inquiring  of  him 
the  particulars  in  regard  to  the  contract,  and  the  money  due 
and  to  become  due  upon  the  same,  before  he  furnishes  the 
materials. 

But  instead  of  doing  this,  it  appears  from  the  plaintiff's 
own  testimony,  that  he  never  saw,  or  conversed  with  the 
owner  in  regard  to  the  matter,  until  the  day  before  he  filed 
his  lien>  which  was  after  he  had  furnished  all  the  materials 
in  question,  and  as  before  stated,  one  month  after  the  owner 
had  made  the  payment  to  the  contractor. 

It  is  not  even  claimed  that  the  plaintiff  ever  saw  the 
original  contract,  made  between  the  owner  and  the  con- 
tractor, or  that  he  knew  that,  by  the  terms  thereof  the  last 
payment  would  not  be  due  until  the  completion  of  the 
building,  and  that  he  furnished  the  materials  relying  on  that 
fact. 

It  follows  from  what  has  been  said,  that  the  referee  erred 
in  deciding  that  the  payment  referred  to  was  invalid  as 
against  the  plaintiff. 

But  it  appears  from  the  testimony  given  on  the  trial  by 
the  owner  himself,  that  after  the  plaintiff  had  filed  his  lieu 
he  paid  the  contractors  $140,  for  extra  work. 

Now,  the  building  contract  provided,  that  the  owner 
should  be  at  liberty  at  any  time  during  the  progress  of  the 
work,  to  request  any  alteration,  deviation,  addition,  &c., 
from  said  contract  he  might  desire,  and  the  fair  and  reasona- 
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ble  value  thereof  should  be  added  to  or  deducted  from  the 
amount  of  the  contract,  as  the  case  might  be. 

This  last  payment  was,  therefore,  clearly  invalid  as  against 
the  plaintiff. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
unless  the  plaintiff  shall  consent  that  it  be  reduced  to  $140, 
in  which  case  it  is  affirmed  for  that  amount,  with  costs  of 
suit. 


DALY,  Ch.  J. — 1  agree  in  the  conclusions  arrived  at  by 
Judge  LOEW. 

The  respondent  in  support  of  the  referees  finding,  has 
referred  us  to  Meehan  agt.  Williams,  (2  Daly,  367,)  but 
that  case  did  not  present  the  point  which  is  to  be  decided 
in  this  case.  The  action  there  was  brought  by  the  con- 
tractor, with  the  owner  to  foreclose  the  lien  which  the 
plaintiff  had  upon  the  building.  His  sub-contractors  were 
parties  to  the  action,  and  having  also  liens  upon  the  build- 
ing, we  simply  held  that  they  were  prior  in  point  of  equity 
to  the  lien  of  the  plaintiff,  which  we  could  do  in  that  action 
having  all  the  parties  before  us,  and  the  power  to  render  a 
personal  judgment  against  the  contractor  with  the  owner. 
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SUPREME  COURT. 
SARAH  PHELPS  agt.  MARCUS  BAKER. 

No  principle  of  law  is  better  settled  than  that  a  judgment  rendered  without  the 
court  that  renders  it  having  obtained  jurisdiction  of  the  subject  matter  to  which 
it  relates,  and  of  the  persons  to  be  bound  thereby,  is  utterly  void. 

This  principle  of  law  applied  in  this  case,  where  a  judgment  in  favor  of  the  plaintiff 
for  alimony  obtained  in  the  state  of  Ohio,  against  the  defendant,  who  had  never 
resided  in  that  State,  nor  appeared  in  the  action,  nor  bean  served  with  process, 
except  by  publication  in  a  newspaper,  which  notice  never  came  to  defendant's 
knowledge  until  after  the  rendition  of  the  judgment,  and  the  sale  of  his  property 
by  virtue  of  an  attachment  issued  under  it  in  this  state. 

The  judgment  of  the  county  court  in  Ohio  is  void  in  this  state,  as  to  the  alimony, 
whatever  its  effect  may  be  upon  the  marriage. 

There  is  no  doubt  of  the  power  of  the  court  to  set  aside  the  judgment,  upon  motion, 
where  it  clearly  appears  that  the  plaintiff  had  no  legal  cause  of  action. 

Posting  citations  in  public  places  within  the  jurisdiction  of  the  court  in  which  pro- 
ceedings to  obtain  judgment  are  instituted,  can  confer  no  legitimate  jurisdiction 
over  foreigners  who  are  non-residents,  and  do  not  appear  to  answer  the  suit, 
whether  they  have  notice  of  the  suit  or  not.  The  effect  of  such  proceedings  are 
purely  local,  and  elsewhere  they  will  be  held  to  be  mere  nullities. 

Service  by  publication  is  valid  within  the  jurisdiction  by  whose  laws  it  is  authorized, 
but  of  no  validity  beyond  it. 

It  has  been  repeatedly  held  that  where  the  suit  is  commenced  by  the  attachment  of 
property,  that  the  judgment  record  therein  is  valid,  so  far  as  the  title  to  the  property 
attached  is  concerned,  but  utterly  inoperative  as  to  the  defendant  for  any  other 
purpose,  who  has  not  appeared  or  been  personally  served  with  process. 

Fourth  Judicial  Department,  General  Term,  Sept,  1870. 
Before  MULLIN,  P.  J.,  JOHNSON  and  TALCOTT,  JJ. 
APPEAL  from  decision  of  special  term. 

By  the  court,  MULLIN,  P.  J. — In  June,  1847,  the  plaintiff, 
whose  maiden  name  was  Sarah  Demming,  intermarried  with 
the  defendant  in  Monroe  county  in  this  state.  They  cohab- 
ited together  until  some  time  in  the  year  1853,  when  the 
defendant  went  to  the  Island  of  Australia,  to  better  his  for- 
tune, leaving  his  wife  with  his  parents  in  this  state.  In 
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1857  the  plaintiff  left  the  county  of  Monroe  and  went  to 
live  in  Ohio.  In  1858  she  presented  a  petition  to  the 
county  court  of  Cuyahoga,  in  said  state,  setting  forth, 
among  other  things,  her  marriage  with  defendant,  his  de- 
sertion of  her,  and  the  commission  of  adultery  by  him  in 
this  state  in  1852,  and  praying  a  divorce  and  alimony.  A 
notice  of  the  presentation  of  such  petition  and  that  the  de- 
fendant was  required  to  appear  and  answer  thereto  at  the 
then  next  term  of  said  court,  was  published  in  a  newspaper 
printed  in  said  county,  for  six  successive  weeks.  Such 
publication  was,  by  the  laws  of  Ohio,  equivalent  to  service 
on  the  defendant. 

The  defendant  did  not  appear — was  never  a  resident  in 
Ohio — never  saw  or  heard  of  said  notice,  nor  did  he  hear 
of  said  action  until  in  1868,  when  he  was  informed  by  his 
friends  that  plaintiff  had  obtained  a  decree  of  divorce. 
Such  proceedings  were  had  in  said  action  that  a  decree  of 
divorce  was  granted,  whereby  the  said  marriage  was  dis- 
solved, and  $1,000  allowed  to  plaintiff  for  alimony,  and  the 
sum  of  $14  88  for  the  costs  of  the  action. 

In  January,  1868,  the  plaintiff  commenced  an  action  in 
this  court  upon  the  aforesaid  judgment,  to  recover  the  ali- 
mony awarded  to  her.  On  an  affidavit  of  defendant's  non- 
residence,  an  order  for  publication  of  the  summons,  and  an 
attachment  against  defendant's  property  was  obtained. 
Proof  was  subsequently  made  of  the  publication  of  the 
summons,  and  an  application  made  to  the  court  at  a  special 
term  for  judgment  for  the  said  alimony  and  interest  thereon. 
A  duly  authenticated  copy  of  the  judgment  of  the  Cuyahoga 
county  court  was  presented  to  this  court,  and  the  same  was 
received  as  sufficient  evidence  of  the  liability  of  defendant 
to  pay  the  said  sum  of  $1,000  and  interest,  and  judgment 
was  entered  in  favor  of  the  plaintiff  and  against  the  defend 
ant  for  said  alimony  and  interest  thereon. 

The  plaintiff  caused  the  interest  of  defendant  in  certain 
real  estate  in  Monroe  county  to  be  levied  on,  by  virtue  of 


NEW  YORK  PRACTICE  REPORTS.  239 

Phelps  agt.  Baker. 

the  attachment  obtained  by  her,  and  after  the  recovery  of 
the  judgment  in  this  court  such  interest  of  defendant  in 
said  real  estate  was  sold  by  virtue  of  an  execution  issued  to 
enforce  said  judgment,  and  the  sum  of  $400  was  obtained 
therefor. 

Upon  affidavits  and  papers  establishing  the  foregoing 
facts,  the  defendant  moved  at  special  term  to  set  aside  said 
judgment,  because  the  Ohio  judgment  was  utterly  void, 
find  could  not  be  the  basis  of  a  recovery  in  an  action,  and 
because  of  sundry  jurisdictional  defects  arid  irregularities  in 
the  proceedings  in  the  action  in  this  court. 

The  motion  was  granted,  and  from  that  order,  the  plain- 
tiff appeals  to  this  court. 

It  should  be  stated,  that  after  obtaining  the  divorce,  the 
plaintiff  married  one  Phelps,  with  whom  she  now  lives  as  his 
wife. 

It  is  not  necessary  to  a  decision  of  this  appeal,  that  we 
should  inquire  whether  on  the  facts  appearing  before  us, 
the  county  court  of  Cuyahoga  county  in  the  state  of  Ohio, 
could  annul  a  marriage  solemnized  in  this  state,  so  as  to 
make  its  judgment  valid  and  binding  in  this  state. 

The  court  of  appeals  has  settled  that  question,  if  it 
could  be  said  to  be  an  open  one  in  this  state,  in  Kerr  agt. 
Kerr,  (41  N.  Y.,  272,)  by  holding  that  such  divorces  are 
utterly  void. 

The  question  now  to  be  considered  is,  whether  a  judg- 
ment in  favor  of  the  plaintiff  for  alimony  is  valid  for  any 
purpose  against  the  defendant  who  had  never  resided  in 
the  state  of  Ohio,  nor  appeared  in  the  action,  nor  been 
served  with  process,  except  by  publication  in  a  newspaper, 
which  notice  never  came  to  his  knowledge  until  after  the 
rendition  of  the  judgment  and  the  sale  of  his  property  by 
virtue  thereof. 

No  principle  of  law  is  better  settled  than  that  a  judgment 
rendered  without  the  court  that  renders  it  having  obtained 
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jurisdiction  of  the  subject  matter  to  which  it  relates,  and 
of  the  persons  to  be  bound  thereby,  is  utterly  void. 

If  there  is  any  exception  to  the  rule,  it  is  to  be  found 
in  cases  in  which  the  proceedings  are  in  rem,  and  where, 
from  the  necessity  of  the  case  it  is  exceedingly  difficult  if 
not  impossible  to  discover  the  parties  owning  or  interested 
in  the  property,  and  when  delay  for  the  purpose  of  bringing 
them  into  court  would  result  in  the  destruction  of  the  prop- 
erty or  in  a  total  failure  of  justice.  , 

It  is  found  to  be  necessary  for  governments  to  provide 
for  the  institution  of  actions  against  non-resident  citizens, 
against  non-resident  foreigners,  by  a  citation  vieo  et  modis, 
as  it  is  called,  or  by  an  attachment  of  their  property  nominal 
or  real,  within  their  own  territorial  sovereignty,  and  to  pro- 
ceed to  judgment  against  the  party  defendant  whether  he  has 
any  actual  notice  of  the  suit  or  not,  or  whether  he  ever  ap- 
pears in  the  suit  or  not.  There  is  however,  no  pretence  to 
say,  posting  citiationsin  public  places  within  the  jurisdiction 
of  the  court  in  which  such  proceedings  are  instituted,  can 
confer  any  legitimate  jurisdiction  over  foreigners  who  are 
non-residents,  and  do  not  appear  to  answer  the  suit  whether 
they  have  notice  of  the  suit  or  not.  The  effects  of  such 
proceedings  are  purely  local,  and  elsewhere  they  will  be 
held  to  be  mere  nulities.  (Story  on  Conflict  of  Laws,  } 
546). 

As  early  as  1808,  it  was  held  in  the  King's  Bench  in 
Buchanan  agt.  Rucker,  (9  East,  192,)  that  an  action  would 
not  lie  in  England,  on  a  judgment  recovered  in  the  Island 
of  Tobago,  against  the  defendant,  a  resident  of  London, 
where  the  service  was  in  conformity  with  the  laws  of  the 
Island,  by  nailing  a  copy  of  the  declaration  at  the  court 
house  door.  The  judgment  was  held  to  be  a  mere  nulity. 

It  has  been  repeatedly  held  that  where  the  suit  is  com- 
menced by  the  attachment  of  property,  that  the  judgment 
recovered  therein  is  valid,  so  far  as  the  title  to  the  property 
attached  is  concerned,  but  utterly  inopperative  as  to  the 
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defendant  for  any  other  purpose,  who  has  not  appeared  or 
been  personally  served  with  pructss. 

Service  by  publication  is  valid  within  the  jurisdiction  by 
whose  laws  it  is  authorized,  but  of  no  validity  beyond  it. 

This  very  point  was  decided  in  Borden  agt.  Fitch,  (15 
Johns.,  121).  The  action  was  for  seducing  plaintiff's  servant. 
The  defense  was,  that  the  person  seduced  was  defendant's 
wife.  Defendant's  marriage  to  one  Sellick  was  proved, 
and  a  judgment  in  Vermont  anulling  that  marriage.  But.  no 
proof  of  actual  notice  to  the  wife — that  judgment  was  held 
to  be  void,  and  the  divorce  inoperative. 

The  same  conclusion  was  arrived  at  in  the  case  of  Vischer 
agt.  Vischer,  (12  Barb.,  640).  The  action  for  the  divorce 
was  commenced  in  Michigan,  by  publication.  Bradshaw 
agt.  Heath,  (13  Wend.,  407). 

It  is,  however,  unnecessary  to  multiply  authorities  on  a 
proposition  that  is  now  elementary  in  the  law. 

The  judgment  of  the  county  court  is  void  in  this  state  as 
to  the  alimony,  whatever  its  effect  may  be  upon  the 
marriage. 

I  have  no  doubt  of  the  power  of  the  court  to  set  aside 
the  judgment  upon  motion  where  it  clearly  appears  that 
the  plaintiff  had  no  legal  cause  of  action.  (Titus  agt. 
Eelyea,  16  How.,  373). 

It  was  insisted  by  the  counsel  for  the  appellant,  that  the 
judgment  dissolving  the  marriage,  and  granting  alimony, 
must  be  held  to  be  valid  under  that  provision  of  the 
constitution  of  the  United  States,  which  declares  that  full 
faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other  state, 
(Art.  4,  §  I,  of  the  Constitution,)  although  jurisdiction  may 
not  have  been  obtained  as  would  be  required  to  give  validity 
to  the  judgment  of  the  courts  of  a  foreign  country. 

The  courts  of  Massachusetts  and  Connecticut,  have  held 
that  this  provision  of  the  constitution  applies  only  to  judg- 
ments of  the  courts  of  any  of  the  United  States,  where  both 
You  XLL  16 
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parties  are  within  its  jurisdiction  when  the  suit  was  com- 
menced where  the  defendant  was  served  with  process,  and 
had  or  might  have  had  a  fair  trial  of  the  cause.  This  con- 
struction of  the  constitution  was  approved  in  Bradshaw 
agt.  Heath,  (13  Wend.,  407,)  and  in  other  cases. 

Any  other  construction  would  lead  to  the  greatest  in- 
justice, and  we  are  not  at  this  late  day  prepared  to  adopt  a 
new  and  mischievous  construction,  if  it  should  be  more  in 
accordance  with  the  letter  of  the  constitution. 

The  proceedings  in  this  action  are  irregular,  and  would 
justify  us  in  setting  them  aside,  but  for  the  invalidity  of 
the  judgment  according  the  plaintiff  alimony,  the  whole 
proceedings  must  be  annulled. 

The  order  of  the  special  term  reversed,  and  the  follow- 
ing order  is  directed  to  be  entered.  The  defendant  is  per- 
mitted to  come  in  and  defend;  the  judgment  and  proceedings 
thereunder  to  stand;  but  all  proceedings  theron  stayed  until 
the  further  order  of  this  court,  The  answer  of  the  defend- 
ant to  be  served  in  twenty  days  after  service  of  a  copy  of 
this  order.  The  costs  of  the  appeal  $10,  and  of  the  motion, 
to  abide  the  event. 

JOHNSON,  J.,  concurs  in  the  result. 


NEW  YORK  PEACTICE  REPORTS.  243 


Schacttler  agt.  Gardiner. 


N.  Y.  COMMON  PLEAS. 


FERDINAND  SCHACTTLER,  appellant  agt.  THOMAS  GARDINER, 

respondent. 

The  effect  of  the  ceasing  of  the  lien  for  want  of  an  order  renewing  it,  under  §  10  of 
the  Mechanic's  lien  law,  (Oh.,  500,  Laws,  1863,)  is  to  destroy  all  recourse  of  the 
lienor  to  the  particular  property  described  iu  the  lien.  The  proceeding  to  fore- 
close, so  far  as  the  owner  of  the  property  is  concerned  (if  he  be  not  personally 
liable  to  the  lienor  for  the  debt)  it  is  at  an  end,  and  the  proceeding  should  be  dis- 
missed as  to  him. 

But  as  between  the  lienor  and  the  contractor,  who,  is  per«onally  liable  to  him,  the 
ceasing  of  the  lien  does  not  affect  the  proceedings,  if  the  issue  joined  and  the  judg- 
ment claimed  by  the  lieuor.  depend,  not  upon  the  lien,  but  the  merits  of  the 
claim  upon  which  it  was  founded,  if  the  court  have  jurisdiction  of  the  pro- 
ceeding. 

Where  the  court  acquires,  under  the  act,  full  jurisdiction  of  the  parties  and  of  the 
controversy  between  them,  before  the  lien  ceases,  the  judgment  rendered  it 
regular. 

And  where  such  judgment  is  against  the  lienor,  it  would  not  be  fair  to  permit  him 
on  motion,  to  avoid  the  effect  of  it  on  the  merits,  after  a  full  and  protracted  trial, 
in  a  tribunal  of  his  own  choosing. 

It  would  seem  to  be  proper  to  dismiss  the  proceedings  as  to  the  owner,  after  the  lien 
has  been  removed  by  the  deposit  of  the  amount  of  the  lien  with  the  county  clerk, 
by  the  contiactor  under  the  act;  the  lienor  then  having  no  rights  against  the 
owner  but  is  left  to  the  funds  iu  the  clerk's  hands  for  the  satisfaction  of  his  lien. 

Rule  32  (old)  does  not  apply  to  a  reference  "of  the  issues"  in  a  lien  proceeding,  and 
the  exceptions  are  not  to  be  heard  first  at  special  term. 

General  Term,  March,  1871. 

Before  LARREMORE,  and  DALY,  JJ. 

APPEAL  from  an  order  of  this  court  made  at  special  term 
denying  plaintiff's  motion  to  vacate  or  modify  a  judgment 
on  the  merits,  entered  in  favor  of  the  defendant. 

This  was  a  proceeding  under  the  judgment  lien  law  of 
1863,  relating  to  the  city  of  New  York.  The  lien  was  filed 
May  6,  1868,  by  the  plaintiff,  a  sub-contractor  against  the 
contractor  and  Wm.  H.  Vanderbilt  the  owner,  for  work  and 
materials  furnished  in  the  erection  of  No.  459  Ffth  Avenue. 
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The  Claim  was. for  $4,068  67,  and  interest  from  April  20, 
1868.  The  lien  notice  was  filed  in  time. 

The  proceeding  was  commenced  by  the  lienor  serving 
the  notice  to  foreclose,  required  by  section  5  of  the  act, 
upon  the  contractor,  and  the  owner  on  May  29,  1868.  The 
notice  was  returnable  June  15,  1868. 

On  the  return  day  the  lierior,  the  contractor  and  the 
owner  all  appeared  by  attorney  in  this  court,  in  response  to 
the  notice,  and  an  order  was  made  according  to  the  practice 
of  this  court,  requiring  the  issues  between  the  parties  to  be 
joined  by  the  plaintiff,  (lienor)  serving  his  complaint  and 
bill  of  particulars  within  twenty  days  on  the  attorneys  of 
the  defendants  (contractor  and  owner,)  and  by  the  defend- 
ants serving  their  answers  thereto  in  twenty  days  there- 
after. 

The  plaintiff  served  his  complaint  alleging  that  Vander- 
bilt  was  the  owner  of  the  premises,  and  had  made  a  con- 
tract with  Gardiner  for  the  carpenter  work  and  materials 
in  the  building;  that  by  agreement  between  Gardiner  and 
the  plaintiff,  the  latter  performed  work  and  labor,  and 
services,  and  furnished  materials,  in  conformity  with  the 
said  contract,  in  the  erection  of  the  building,  for  said 
Gardiner,  for  which  Gardiner  remained  indebted  to  plain- 
tiff in  the  sum  of  $4,008  67,  and  that  there  was  then  due 
from  the  owner  to  the  contractor  more  than  sufficient  to 
pay  said  sum.  The  defendant  demanded  judgment:  I. 
Directing  a  sale  of  the  owner's  interest,  &c. ;  and,  II.  Per- 
sonal judgment  against  Gardiner,  the  contractor. 

The  defendant,  Gardiner  answered,  denying,  among  other 
things,  that  he  was  indebted  in  any  sum  to  the  plaintiff; 
averred  payment  in  full ;  and  setting  forth  that  he  had 
deposited  with  the  county  clerk  under  section  8  of  the  lien 
act  of  1863,  the  full  amount  of  the  lien,  and  costs,  and  had 
it  removed.  The  owner  did  not  answer,  and  on  November 
27,  1868,  the  proceeding  was  dismissed  as  to  him  on 
account  of  the  deposit  made  as  aforesaid. 
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On  November  27,  1868,  the  issues  between  the  plaintiff 
and  Gardiner,  the  then  sole  defendant  were  referred  by  con- 
sent to  P.  T.  RUGGLES,  Esq.,  to  hear  and  determine  the  same. 

The  lien  expired  May  6,  1869,  (being  one  year  after  its 
filing)  and  was  not  renewed  as  provided  by  the  section  of 
the  act.  The  proceeding,  nevertheless,  was  continued, 
and  on  May  30,  1870,  the  referee  reported  in  favor  of 
defendant,  finding  that  the  plaintiff  had  been  paid  in  full 
by  the  defendant,  Gardiner,  and  that  the  defendant  was 
entitled  to  judgment  dismissing  the  complaint,  with  costs. 

The  plaintiff  excepted  to  the  referee's  findings;  the  report 
was  confirmed  by  this  court,  June  28,  1870,  and  judgment 
for  costs  entered  in  favor  of  defendant. 

On  October  1,  1870,  plaintiff  moved  to  vacate  the  judg- 
ment, or  to  modify  the  same  so  as  to  make  it  simply  a 
judgment  dismissing  the  lien  with  costs,  and  not  a  judg- 
ment against  him  on  the  merits  of  his  claim,  on  which  the 
lien  was  filed.  His  grounds  were :  I.  That  all  proceedings 
were  void  after  the  lien  ceased  on  May  6,  1869.  II.  That 
all  proceedings  were  irregular  after  the  unauthorized  dis- 
missal of  the  proceedings  as  to  the  owner,  Vanderbilt,  on 
Nov.  27,  1868.  III.  That  the  judgment  was  irregularly 
entered  before  argument  of  the  exceptions  to  the  referee's 
report.  The  motion  was  denied,  whereupon  this  appeal 
was  taken. 

THEO.  F.  SANXAY,  for  appellant. 
ALFRED  ROE,  for  respondent. 

By  the  court,  JOSEPH  F.  DALY,  J. — The  effect  of  the 
ceasing  of  the  lien  for  want  of  an  order  renewing  it,  under 
sec.  10  of  the  Mechanic's  Lien  Law,  chap.  500,  Laws  of  1863, 
is  to  destroy  all  recourse  of  the  lienor  to  the  particular 
property  described  in  the  -lien.  This  has  been  settled  in 
this  court.  The  proceeding,  so  far  as  the  owner  of  the 
property  is  concerned  (if  he  be  not  personally  liable  to  the 
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lienor  for  the  debt),  is  at  an  end  and  the  proceeding  should 
be  dismissed  as  to  him. 

But  as  between  the  lienor  and  the  contractor,  personally 
liable  to  him,  the  ceasing  of  the  lien  does  not  affect  the  pro- 
ceedings, if  the  issue  joined  and  the  j-udgment  claimed  by 
the  lienor,  depend,  not  upon  the  lien  but  the  merits  of  the 
claim  upon  which  it  was  founded,  if  the  court  have  juris- 
diction of  the  proceeding. 

The  plaintiff  cited  the  defendant  to  appear  in  this  court 
by  personal  service  of  the  notice  required  by  the  lien  law. 
Pursuant  to  such  notice  the  defendant  appeared.  Pleadings 
were  served,  joining  issue  upon  the  merits  of  the  claim. 
That  issue  was  indispensable  in  the  proceedings  to  enforce 
the  lien  against  the  building,  even  if  it  were  not  made  indis- 
pensable by  the  plaintiff's  demand  for  personal  judgment 
against  the  contractor.  By  the  service  of  such  notice,  by 
the  appearance  of  the  parties  in  court,  submitting  to  its 
order,  and  pleading,  all  which  took  place  before  the  lien 
ceased  by  the  expiration  of  the  year,  and  all  which  proceed- 
ings were  had  under  express  authority  of  the  lien  law 
(<§§  ),  the  court  acquired  full  jurisdiction  of  the  contro- 
versy between  the  parties.  Jurisdiction  having  been  ac- 
quired, the  judgment  rendered  was  regular.  This  view  has 
been  held  in  the  court  of  appeals  (Maliby  agt.  Green,  1  Keyes, 
548),  a  proceeding  under  the  Erie  county  mechanic's  lien 
act  (chap.  305,  Laws  of  1 844) ;  and  a  decision  arriving  at 
the  same  result  has  been  made  in  this  court  at  special  term 
(Barton  agt.  Herman,  8  Abb.,  N.  S.,  399).  This  view  is 
perfectly  consonant  with  justice.  It  would  not  be  fair  to 
permit  the  plaintiff  to  avoid  the  effect  of  a  judgment  against 
him  upon  the  merits,  after  a  full  and  protracted  trial  of  is- 
sues raised  by  him,  necessary  to  his  demand,  in  a  proceed- 
ing of  his  own  commencing,  and  in  a  tribunal  of  his  own 
choosing. 

As  to  the  second  point,  it  would  seem  to  be  proper  to 
dismiss  the  proceedings  as  to  the  owner  after  the  lien  had 
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been  removed  by  the  deposit  of  the  amount  with  the  county 
clerk  by  the  contractor  under  the  act.  The  owner  had  no 
possible  interest  after  that  in  the  proceedings,  and  the  lienor 
had  no  rights  against  the  owner,  but  was  left  to  the  funds 
in  the  clerk's  hands  for  the  satisfaction  of  his  lien. 

Upon  the  third  point:  my  view  is  that  Rule  32  (now 
Rule  )  does  not  apply  to  a  reference  "  of  the  issues"  in  a 
lien  proceeding  and  that  the  exceptions  are  not  to  be  heard 
first  at  special  term. 

The  order  of  special  term  appealed  from  should  be  af- 
firmed. 
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SUPREME  COURT. 
JANE  E.  LANSING  agt.  CHRISTOPHER  B.  LANSING. 

An  attachment  may  lawfully  issue  against  a  defendant  for  the  non-payment  of 
alimony  ;  and  under  it  he  may  be  committed  to  close  confinement  in  jail. 

Where  it  appeared  that  the  defendant,  for  a  year  and  a  half  after  the  decree  against 
him  for  alimony  and  for  costs,  in  an  action  for  divorce — amounting  to  some  $400, 
had  not  paid  any  part  thereof,  nor  had  he  apparently,  made  any  effort  to  earn 
money  to  make  such  payment,  but  had  lived  with  and  been  supported  by  his 
father : 

Held,  on  a  motion  and  affidavits  for  his  discharge  on  the  ground  of  his  inability  to  pay, 
that  the  facts  stated  on  the  motion  did  not  warrant  his  discharge  as  he  did  not 
show  why  he  had  not  made  any  effort  to  earn  money  to  pay  the  sums  required  by 
the  decree  ;  but  rather  that  it  appeared  that  he  wilfully  intended  to  avoid  such 
payment,  although  he  swore  to  his  inability  to  pay. 

Albany  Special  Term,  April,  1871. 

MOTION  to  discharge  defendant  from  imprisonment. 

F.  B.  MITCHELL,  for  defendant,  for  the  motion. 
J.  H.  CLUTE,  for  plaintiff,  opposed. 

LEARNED,  J. — This  is  an  action  for  divorce  in  which  a 
decree  was  granted,  September,  1869,  in  favor  of  the  plain- 
tiff. By  that  decree  the  defendant  was  ordered  to  pay  the 
plaintiff  $200  annually  in  quarterly  payments,  from  April 
1st,  1869,  and  also  to  pay  $200  dollars  costs,  all  of  which 
defendant  has  neglected  or  refused  to  pay.  An  attachment 
was  issued  thereupon,  returnable  at  the  March  special  term, 
1871,  under  which  the  defendant  was  required  to  show 
cause  why  he  should  not  be  punished  for  his  refusal  to  pay. 
At  that  term,  the  defendant  was  brought  into  court  and  no 
cause  being  shown^for  his  refusal,  the  court  ordered  the 
defendant  to  be  committed  to  the  custody  of  the  sheriff  of 
Schenectady  county.  In  pursuance  of  that  order,  he  was 
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so  committed  to  close  custody.  He  now  moves  for  an  order 
discharging  him,  on  two  grounds:  1.  That  the  court  had 
no  authority  to  commit  him  in  such  a  case.  2.  That  the 
defendant  is  unable  to  pay,  and  ought,  therefore,  to  be  dis- 
charged. 

On  the  Argument  of  the  motion,  I  mentioned  to  the 
defendant's  counsel,  that  the  second  ground  above  stated 
ought  to  have  been  shown  in  opposition  to  the  order  for 
commitment,  but  was  informed  that  the  justice  holding  the 
court  had  then  stated,  that  the  proper  course  was  to  make 
this  motion,  and  I,  therefore,  am  at  liberty  to  consider  that 
ground.  The  court  in  granting  a  decree  of  divorce  at  the  suit 
of  the  wife,  is  authorized  to  make  a  decree  or  order  com- 
pelling the  defendant  to  provide  such  suitable  allowance  to 
her  for  her  support  as  the  court  may  deem  just,  having  regard 
to  the  circumstances  of  the  parties,  respectively.  (2  E.  S., 
m.  p.,  145,  Sec.,  58).  This  order  or  decree,  the  court  may 
enforce  by  sequestration.  (2  R.  8.  m.  p.,  148,  Sec.,  74). 
The  counsel  for  the  defendant  claims  that  this  authority 
to  sequestrate  the  defendant's  estate,  is  substantially  an 
authority  to  issue  execution  against  property.  But  seques- 
tration in  the  court  of  chancery  was  not  in  the  nature  of  an 
execution  against  property.  It  was  a  process  which  issued 
where  a  party  was  in  contempt;  for  instance,  where  the 
officer  of  the  court  has  returned  "  non  est  inventus,"  or  a 
"  rescue"  or  "  that  he  had  been  resisted  in  the  discharge 
of  his  duty."  (1  Barb.  Chan.  Prac.,  67).  Its  object  was  to 
compel  obedience  to  the  orders  of  the  court,  and  it  issued 
sometimes  when  the  party  was  in  custody  for  contempt  and 
persisted  in  his  contempt.  It  did  not  require  the  collection 
of  any  definite  amount,  but  commanded  the  sequestration 
to  take  all  the  personal  property  and  all  the  rents  and  profits 
of  the  real  estate.  (2  Barb.  Ch.  Pr.,  382).  It  is  not 
necessary  to  cite  cases  on  this  subject,  it  is  sufficient  to  refer 
to  the  above  mentioned  book  of  practice  where  the  meaning 
of  the  word,  and  the  cases  in  which  this  proceeding  were 
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had  are  explained.  In  these  days,  the  process  is  somewhat 
antiquated  as  it  is  not  mentioned  in  the  Code.  But  it  had, 
and  still  has  a  distinct  meaning,  and  it  was  and  is  a  process 
intended  to  punish  for  contempt,  and  not  simply  to  collect 
a  debt. 

The  counsel  for  the  defendant  refers  to  part  3,  chap.  18, 
title  3,  of  the  Revised  Statutes,  on  proceedings  as  for  con- 
tempt. By  section  1,  courts  of  record  may  punish  in 
several  cases  clasified  under  eight  subdivisions.  The 
counsel  urges  that  this  case  comes  under  subdivision  3, 
being  for  the  non-payment  of  a  sum  of  money,  and  that  an 
attachment  cannot  issue,  because  an  execution  can  be 
awarded.  But  it  has  already  been  shown  that  sequestration 
is  not  an  execution  for  the  collection  of  a  sum  of  money, 
but  is  a  process  of  punishment  for  contempt,  so  that  it  is 
not  apparent  from  the  provisions  relative  to  divorce,  cited 
by  the  counsel,  that  an  execution  for  alimony  can  be 
awarded  ;  and  again  subdivision  8  of  the  same  section,  retains 
attachments  and  proceedings  for  contempt  as  they  have 
been  usually  adopted  and  practiced.  When  in  a  decree 
for  a  divorce  the  court  awards  alimony,  the  court  decides 
that  in  the  circumstances  of  the  parties,  respectively,  it  is 
the  duty  and  in  the  power  of  the  defendant  to  pay  to  the 
plaintiff  the  amount  allowed  for  her  support.  As  it  was  his 
duty  to  support  her  while  she  remained  his  undivorced 
wife,  so  it  continues  to  be  his  duty  now  that,  for  his  fault, 
she  has  been  relieved  from  her  marriage  duties.  His  failure 
to  do  this  is  a  violation  of  duty,  and  a  contempt  of  court, 
unless  excused  by  inability.  The  amount  is  settled  by  the 
court  upon  a  consideration  of  the  ability  of  the  defendant 
to  pay  it.  This  is  not  the  case  of  a  debt  which  a  defendant 
owes  whether  or  not  he  has  the  means  of  paying.  But 
on  the  basis,  partly  of  the  defendant's  property  and  partly 
of  his  ability  to  earn  money,  the  court  decides  that  he  can 
pay,  and  ought  to  pay  so  much  towards  the  support  of  the 
woman  whom  he  has  wronged. 
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The  action  for  divorce  is  not  an  action  on  contract  as  was 
claimed  by  defendant's  counsel.  It  is  rather  an  action  based 
upon  a  great  wrong  alleged  to  have  been  committed  by  the 
defendant,  a  wrong  so  great  that  for  this  and  for  no  other  the 
laws  of  God  and  the  laws  of  this  state  permit  the  marriage 
relation  to  be  dissolved.  I  think,  for  these  reasons,  that  the 
attachment  was  lawfully  issued  for  non-payment  of  alimony. 
Ought  the  defendant  to  be  released  from  imprisonment  on 
the  ground  of  his  inability  to  pay?  This  the  court  may 
do,  perhaps,  by  its  inherent  power,  and  at  any  rate  under 
section  20  of  the  last  named  titile.  The  decree  was  granted 
September  14,  1869.  The  defendant  says,  he  has  had  no 
means  to  pay  since  that  time,  and  has  had  nothing  since 
then  but  his  wearing  apparel.  His  father  says,  that  the 
defendant  has  lived  with  him  for  the  last  eight  years,  that 
he  has  no  means  of  support  except  the  father  furnishes 
them. 

It  appears,  however,  by  the  papers,  that  negotiations 
have  been  pending  for  the  settlement  of  this  alimony,  at  a 
sum  in  gross,  for  which  the  defendant's  father  proposed  to 
become  security.  But  a  part  of  the  terms  of  settlement 
were  to  be  that  the  decree  should  be  modified  so  that  the 
defendant  might  marry  again,  this  of  course,  was  found  to 
be  impossible  and  the  settlement  fell  through.  The  defend- 
ant does  not  explain  in  his  affidavit  why  for  the  year 
and  a  half  since  the  decree,  he  has  earned  nothing.  He 
has  lived  with  his  father,  and  his  labor  must  have  been 
worth  something.  It  is  not  shown  that  he  is  a  man  of 
feeble  or  infirm  health,  and  I  do  not  understand  why  he  has 
not  been  able  to  earn  $200  per  year,  and  pay  the  amount 
to  his  wife. 

It  may  be  that  he  has  not  real  or  personal  property, 
except  his  clothing,  but  why  has  he  none,  has  he  been  idle 
since  the  decree  ?  If  not,  where  are  his  earnings  1  If  he 
had  no  property  when  the  decree  was  granted,  then  it 
was  his  duty  to  try  to  earn  something,  he  had  no  right  to 
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lay  idle,  and  because  he  could  live  at  his  father's  house, 
therefore,  to  refuse  to  work  and  to  support  his  wife.  From 
all  the  circumstances  appearing  in  the  affidavits,  I  am  forced 
to  believe,  that  the  defendant  willfully  intends  to  avoid  pay- 
ment, and  that  if  he  had  endeavored  to  comply  with  the 
decree  of  the  court,  he  could  have  done  so,  and  that,  too, 
without  any  extraordinary  effort.  I  observe  that  the 
defendant  on  his  oath,  states  that  he  was  not  guilty  of  the 
offense  for  which  the  decree  was  granted.  So  far  as  this 
suit  is  concerned,  that  question  is  settled,  whether  right- 
fully or  wrongfully,  I  do  not  know,  but  it  is  settled ;  if  the 
defendant  is  innocent,  he  has  the  consolation  of  a  good 
conscience,  and  the  hope  that  some  day  his  innocence  may 
appear. 

But  it  is  no  use  now,  nor  does  it  tend  to  show  his  in- 
nocence, that  he  should  attempt  to  thwart  the  decree  of  the 
court.  He  should  rather  make  a  sincere  and  earnest  effort 
to  comply  with  the  decree,  and  if  as  he  says,  he  has  been 
wrongfully  accused,  he  should  bear  the  evil  hoping  that 
time  may  correct  the  mistake. 

I  shall  deny  the  motion  of  the  defendant,  without  costs, 
but  this  will  be  without  prejudice,  to  his  renewing  at  any 
time  his  application  to  be  relieved  from  the  confinement  on 
account  of  his  inability  to  pay  the  alimony.* 

*  It  seems,  therefore,  that  the  motion  is  denied,  not  on  the  ground  of  the  defend- 
ant's inability  to  pay,  but  upon  the  ground  that  he  has  not  shown  to  the  court  why 
he  has  been  unable  to  pay.  Suppose  that  hereafter  the  defendant  renews  his 
motion,  under  the  leave  given,  to  be  discharged  on  the  ground  of  his  inability  to 
pay,  and  states  in  detail  to  the  court  all  the  reasons  and  circumstances  minutely 
why  he  has  not  made  sufficient  efforts  to  earn  money  to  pay  the  amount  for  which 
he  is  imprisoned,  and  also  swears  that  he  is  still  unable  to  pay,  will  he  not  be  met  by 
the  decision  of  this  motion  as  res  adjudicata  upon  the  question  of  his  discharge,  as 
he  swore  on  the  present  motion  positively  his  inability  to  pay,  which  must  be  sup- 
posed to  be  the  basis  for  the  motion  and  the  only  legal  essential  fact  to  be  stated. 
While  in  jail,  of  course  he  could  not  earn  any  means  to  liquidate  indebtedness.  The 
facts  and  circumstances  in  reference  to  the  reason  why  he  had  not  earned  money, 
&c.,  during  the  year  and  a  half,  might  be  interesting  as  a  matter  of  history  perhaps, 
but  would  not  change  or  alter  the  essential  fact  of  his  inability  to  pay  ;  and  this 
fact  must  be  supposed  to  have  been  passed  upon  by  the  court  on  the  decision  of  this 
motion.  (REP.) 
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NEW  YORK  COMMON  PLEAS. 

JOHN  HUGHES  agt.  THE  MERCANTILE  MUTUAL  INSURANCE 

COMPANY. 

An  order  of  the  special  term,  denying  a  motion  to  strike  out  certain  allegations  of 
the  complaint  as  irrelevant,  is  not  appealable  to  the  general  term. 

General  Term,  January,  1871. 
Before  ROBINSON,  LOEW  and  LARREMORE,  JJ. 
APPEAL  from  an  order  made  at  special  term.     The  facts 
sufficiently  appear  in  the  opinion  of  the  court. 

SCUDDER  &  CARTER,  for  defendants  and  appellants. 
R.  P.  LEE,  for  plaintiff"  and  respondent. 

By  the  court,  LOEW,  J. — This  action  was  brought  to  re- 
cover the  sum  of  $5,000,  upon  a  policy  of  marine  insurance. 
The  defendant  made  a  motion,  at  special  term,  to  strike 
out  certain  allegations  contained  in  the  complaint  as  irrele- 
vant. 

The  motion  was  denied,  and  the  defendant  thereupon 
brought  this  appeal.  If  the  order  of  the  special  term  in 
this  case  can  be  reviewed  at  all,  it  must  be  under  subd.  3 
of  sec,  349  of  the  Code,  which  provides  that  an  appeal  may 
be  taken  to  the  general  term  from  an  order,  "  When  it  in- 
volves the  merits  of  the  action,  or  some  part  thereof,  or 
affects  a  substantial  right."  It  seems  clear  that  the  order 
appealed  from  does  not  involve  the  merits  of  the  action,  or 
some  part  thereof,  especially  as  the  only  ground  upon 
which  the  defendant  asks  that  the  matters  complained  of 
should  be  stricken  out,  is  their  irrelevancy.  Nor  can  it  be 
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said  that  the  order  affects  a  substantial  right  of  the  defend- 
ant, within  the  meaning  of  the  Code,  as  the  denial  of  the 
motion  lay  entirely  in  the  discretion  of  the  judge  at  special 
term  (Field  agt.  Steward,  8  Abb.,  N.  8.,  193). 

Having  come  to  the  conclusion  that  the  order  in  question 
is  not  appealable,  and  cannot  therefore  be  reviewed  by  us, 
it  will  be  unnecessary  to  consider  whether  the  matter 
sought  to  be  stricken  out  was  irrelevant  or  not. 

The  appeal  should  be  dismissed  with  costs. 

ROBINSON  and  LARREMORE,  JJ.,  concurred. 
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Matter  of  Gardner. 


SUPREME   COURT. 

MATTER  of  appeal  of  HIRAM  GARDNER  from  the  assessment 
for  the  grading  of  Scovell  Street,  in  the  city  of  Lockport, 
and  from  the  order  confirming  the  same. 

By  the  charter  of  the  city  of  Lockport,  the  assessment  for  grading  a  street  in  that 
city  is  to  be  equally  made  upon  the  real  estate  deemed  benefitted  by  the  improve- 
ment, and  to  be  estimated  and  determined  by  one  of  the  assessors  of  the  city,  &c. 

Held,  no  objection  that  the  assessment  was  made  and  reported  to  the  common 
council  by  two  of  the  assessors  of  the  city. 

\Vliere  the  assessors,  on  examining  the  premises  to  be  assessed,  decide  that  the 
benefit  to  be  derived  from  the  improvement  would  be  alike  and  equal  to  each 
lot,  and  that  each  lot  should  sustain  an  equal  amount  of  the  assessment ;  the 
assessment  will  be  sustained,  although  there  be  but  a  small  portion  of  the  grading 
necessary  to  be  done  opposite  the  lots  of  the  owner,  who  objects  to  the  assessment 
on  that  ground. 

Niagara  Circuit  and  Special  Term,  May,  1871. 

HIRAM  GARDNER,  appellant,  in  person. 
JAMES  F.  FITTS,  for  the  city. 

MARVIN,  J. — By  the  charter  of  the  city  (Session  Laws  of 
1865,  chap.  365,  title  6,  §  1)  the  assessment  is  to  be  equally 
made  up?on  the  real  estate  deemed  benefited  by  the  improve- 
ment, and  to  be  estimated  and  determined  by  one  of  the 
assessors  of  the  city,  &c. 

The  common  council  may  designate  three  of  the  assessors 
of  the  city. 

In  this  case,  two  assessors  acted  and  made  their  report  to 
the  common  council. 

The  objection  is  now  taken,  for  the  first  time,  that  the 
assessment  is  void.  The  appellant  stated  very  fully  his 
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grounds  of  appeal,  without  noticing  the  fact  that  two  as- 
sessors had  united  in  the  report  to  the  common  council. 

In  my  opinion  this  objection  is  not  well  taken.  The 
assessment  was  made  by  one  assessor ;  each  assessor  made 
the  assessment.  The  greater  includes  the  less  (See  Com- 
missioners of  Highways,  &c.,  of  Carmcl,  agt.  Judges  of  Put- 
nam County,  &c.,  7  Wend.,  264 — where  twenty  persons 
united  in  the  certificate  for  the  highway,  the  statute  requir- 
ing only  twelve). 

The  question  upon  which  the  appellant  appealed  is  much 
broader.  He  complains  that  the  assessment  was  made  upon 
an  erroneous  principle,  by  the  application  of  which  injus- 
tice has  been  done  to  him.  Scovell  Street  (the  street  to  be 
graded)  extends  from  Washington  Street  to  Monroe  Street — 
some  nine  hundred  and  fifty  feet.  There  are  eleven  lots, 
each  seventy-five  feet  wide,  and  one  lot  one  hundred  and 
twenty-nine  feet  wide,  fronting  on  one  side  of  this  street. 
The  appellant  cwns  three  of  these  lots.  Opposite  to  his 
lots,  but  very  little  grading  *s  required.  In  other  portions 
of  the  street  a  large  amount  of  grading  is  required,  and 
some  deep  cutting.  The  assessors  assessed  the  lots  alike ; 
that  is,  they  made  the  assessment  a  certain  sum  per  foot; 
and  of  this  the  appellant  complains. 

I  do  not  think  the  proceedings  can  be  reversed  on  this 
ground.  It  does  not  appear  that  the  assessors  adopted,  as 
a  principle,  that,  mathematically,  each  lot  should  be  sub- 
jected to  the  same  assessment  as  every  other  lot.  But  on 
examining  the  premises,  they  decided  that  the  benefit  to  be 
derived  from  the  improvement  would  be  alike  and  equal  to 
each  lot,  and  that  each  lot  should  sustain  an  equal  amount 
of  the  assessment  (Charter,  title  6,  $  1). 

A  court  cannot  say  that  any  erroneous  principle  has  been 
adopted,  or  that  any  injustice  has  been  done.  The  fact 
that  very  little  grading  was  required  in  front  of  the  defend- 
ant's lot  will  settle  nothing.  Here  is  a  street  nearly  sixty 
rods  in  length,  extending  from  and  to  other  streets.  It  was 
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deemed  necessary  that  the  street  should  be  graded,  so  that 
the  lots  upon  the  street  could  be  improved,  and  the  owners 
go  to  and  from  them.  It  may  be  necessary  for  each  owner 
of  a  lot  that  the  whole  street  should  be  graded,  that  he  may 
profitably  enjoy  his  lot. 

If  any  injury  shall  result  to  the  appellant's  lots  from  the 
course  to  be  adopted  in  reference  to  the  water,  I  do  not 
think  that  he  can  have  his  remedy  by  this  appeal. 

I  am  satisfied  that  there  is  no  ground  for  reversing  the 
order  of  the  common  council,  and  the  proceedings  must  be 
affirmed. 

VOL.  XLI.  17 
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SUPREME  COURT. 
PATRICK  SMITH  agt.  JOSEPH  BOYER,  impleaded  with  others. 

Where  an  accommodation  note  is  made  payable  to  two  payees — one  of  whom  indorses 
it,  for  the  accommodation  of  the  makers,  upon  the  express  agreement  that  the 
same  should  not  be  used  unless  the  other  payee  also  indorsed  ii — that  the  name 
of  the  other  payee  was  then  forged  as  indorser  by  one  of  the  makers,  who  trans- 
ferred the  same  to  the  plaintiff  for  value : 

Held,  in  an  action  upon  the  note  against  the  genuine  indorser,  that  the  plaintiff  could 
not  recover  against  him. 

The  rule  is  well  settled  that  a  forged  indorsement  does  not  pass  a  title  to  commercial 
paper,  negotiable  only  by  indorsement. 

Trial  before  CHARLES  MASON,  Referee,  May,  1871. 

THIS  suit  is  brought  to  recover  against  the  defendant, 
Boyer  as  an  accommodation  indorser  of  a  $1,000  note,  made 
by  the  firm  of  West  &  Kenna,  payable  to  the  order  of  the 
said  Boyer  and  one  William  Kenna. 

The  note  was  presented  to  Boyer  by  Thomas  M.  Kenna, 
one  of  said  makers,  and  Boyer  indorsed  the  same  for  the 
accommodation  of  the  said  firm,  and  upon  the  express 
agreement  that  the  same  should  not  be  used  unless  William 
Kenna,  the  other  payee,  indorsed  the  same — that  the  name 
of  William  Kenna  was  then  forged  as  indorser  upon  the 
said  note  by  the  said  Thomas  M.  Kenna,  who  transferred 
the  same  to  the  plaintiff  for  value,  and  the  question  is 
whether  the  defendant  is  liable  as  an  indorser. 

GEORGE  W.  SMITH,  for  plaintiff. 
GEORGE  A.  HARDIN,  for  defendant. 

MASON,  Eeferee. — It  seems  to  me  that  upon  well  settled 
principles  of  law,  the  plaintiff  cannot  recover  against  Boyer 
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as  indorser.  The  plaintiff  must  make  title  to  this  note, 
through  the  indorsement  of  the  payees.  (Chitty  on  Bills, 
286  ;  1  T.  R.,  654;  3  T.  R.,  127  ;  4  T.  R.,  28). 

The  rule  is  well  settled  that  a  forged  indorsement  does 
not  pass  a  title  to  commercial  paper  negotiable  only  by 
indorsement.  (1  Hill,  287;  Story  on  Bills,  sec.,  457; 
17  N.  Y.  208;  11  How.  U.  S.,  183)  . 

One  of  the  two  could  not  indorse  the  note  to  a  third 
person.  (9  Mass.,  334;  14  Pick.,  268). 

There  is  no  principle  of  law  applicable  to  commercial 
paper  by  which  one  of  the  two  payees  who  simply  indorses 
the  note  for  the  accommodation  of  the  maker,  and  has 
nothing  to  do  with  negotiating  the  same,  can  be  held  to 
guarantee  the  genuiness  of  the  other  indorsement. 

The  drawee,  by  accepting  a  bill,  admits  the  handwriting 
of  the  drawer,  but  not  that  of  an  indorser. 

The  holder  is  bound  to  know  that  the  indorsers,  including 
that  of  the  payees,  are  in  the  handwriting  of  the  parties 
whose  names  appear  upon  the  bill,  and  if  it  should  appear 
that  one  of  them  is  forged  he  cannot  recover  against  the 
acceptor,  although  the  forged  name  was  on  the  bill  at  the 
time  of  the  acceptance. 

The  reason  of  the  rule  is  obvious.  A  forged  indorsement 
cannot  transfer  any  interest  in  the  bill,  and  the  holder  has 
no  right  to  demand  the  money.  (Hartsman  agt.  Henshaw, 
11  How.  U.  S.,  183  ;  3  HilVs  So.  Car.,  227  ;  2  Parsons 
on  Notes  and  Bills,  590).  This  is  well  settled,  (2  Sandf. 
247  ;  11  Mees.  &  W.,  251  ;  7  Taunt,  455;  17  May.,  44; 
14  Md.  556;  Story  on  Bills,  263,  412). 

The  purchaser  of  a  note  from  the  maker  may  claim  that 
the  maker  has  guaranteed  the  genuineness  of  the  indorsers' 
names,  and  the  law  is  well  settled  that  in  a  suit  against  the 
makers  they  cannot  allege  the  forgery  of  the  indorsers* 
names.  (Edwards  on  Bills  and  Notes,  190,  178;  1  Comst,, 
113). 

And  so  does  a  subsequent  indorser  by  his  act  of  indorse- 
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merit  admit  the  genuineness  of  all  prior  parties  where  he 
himself  transfers  the  note.  The  rule  is  different  when  the 
indorser  merely  indorses  for  the  accommodation  of  the 
maker  and  the  note  is  negotiated  by  the  maker  for  his  own 
benefit. 

The  indorser  in  such  case,  may  make  his  defense.  The 
defendant  in  this  case  has  a  perfect  defense.  If  the  name 
of  William  Kenna,  one  of  the  payees,  had  not  been  forged 
upon  his  note,  it  would  have  shown  upon  its  face  that  it 
was  an  incomplete  instrument,  and  which  no  one  would 
have  the  right  to  make  complete  but  William  Kenna  him- 
self ;  and  the  rule  in  such  case  would  require  the  purchaser 
to  inquire  why  the  other  payee  had  not  indorsed,  and 
whether  the  payee  who  did  indorse  had  consented  to  the 
notes  being  used  without  the  indorsement  of  the  other 
payee.  (4  Cranch,219;  11  Vermont,  449 ;  11  Peters,  U. 
S.,  86  ;  4  S.  &  D.,  440). 

The  plaintiff's  case  is  worse  still  with  Kenna's  name 
forged  after  the  defendant  had  indorsed  the  same  upon  the 
agreement  with  the  maker  that  the  note  was  not  to  be  used 
until  Kenna  had  indorsed  it.  It  is  not  the  diverting  of  the 
note,  but  the  very  making  of  the  note  is  tainted  with 
forgery.  The  note  was  incomplete  until  William  Kenna 
had  indorsed,  and  the  forging  of  his.  name  discharged  the 
defendant. 

The  case  of  Aude  agt.  Dixon,  (6  Welsby,)  Hurd  agt. 
Gordon,  (869,  Exch.,)  is  in  point  and  decides  the  case  against 
the  plaintiff.  In  that  case  the  defendant,  Dixon,  agreed  to 
join  his  brother  in  making  a  note  for  his  accommodation, 
provided  R.  would  sign  also.  The  defendant  signed  the  note, 
a  blank  being  left  for  the  name  of  the  payee.  R.  refused  to 
sign,  and  afterwards  the  defendant's  brother  delivered  the  im- 
perfect instrument  to  the  plaintiff  for  value,  representing  that 
he  had  authority  to  deal  with  and  the  plaintiff's  name  was 
inserted  as  payee.  Held  that  the  plaintiff  could  not  recover ; 
that  under  the  circumstances  the  insertion  of  the  plaintiff's 
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name  as  payee  was  a  forgery  and  the  plaintiff  could  not 
recover. 

The  plaintiff  could  not  get  a  good  title  asbonafide  holder 
if  his  note  had  been  unindorsed,  for  one  who  receives  a  note 
or  bill  unindorsed  acquires  no  better  title  under  it  than  the 
person  from  whom  he  received  it  himself  had.  (3  Am.  Law 
Reg.  N.  Y.,  440,  and  cases).  And  the  case  in  6  JExch.  R., 
above,  holds  that  the  forgery  of  the  payee's  name  cannot 
help  him  to  a  better  title.  The  name  of  William  Kenna 
upon  the  back  of  this  note  was  necessary  to  give  it  nego- 
tiability, and  the  forgery  of  his  name  upon  the  note  after 
the  defendant  had  indorsed,  must  be  held  to  avoid  the  note. 
(3  Barb.,  374;  21  Barb.,  241  ;  10  JV.  F.  198  ;  24  Wend., 
374,  j  19  Johns.,  391 ;  17  Wend.,  238  j  35  Penn.,  80). 

The  conditional  delivery  of  this  note  back  to  the  maker 
by  the  defendant  after  he  had  indorsed  it  upon  the  agree- 
ment that  it  was  not  to  be  used  until  Kenna  had  indorsed  it, 
deprived  the  maker  of  all  power  to  transfer  it  unless  Kenna 
did  indorse  it.  (32  N.  Y.,  445;  11  Vermont,  447;  3  Greene, 
N.  J.,  155;  4  B.  &  A.,  440;  3  Wend.,  380.) 

As  this  note  was  payable  to  Boyer  &  Wm.  Kenna  as 
payees,  it  could  not  be  brought  under  the  law  of  commercial 
paper  until  Kenna  had  indorsed  as  well  as  Boyer. 

The  note  till  this  was  done  was  not  negotiable  under  the 
law  merchant.  The  complaint  should  be  dismissed. 
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SUPEEME  COURT. 
NZO  PUTNAM,  respondent,  agt.  MARTIN  HEATH,  appellant. 


The  plaintiff,  in  an  action  on  contract,  before  a  justice  of  the  peace,  recovered 
$135  78  damages  and  $13  05  costs.  The  defendant  appealed  to  the  county  court, 
and  in  his  notice  of  appeal  specified  the  following,  amongst  other  particulars,  in 
which  he  claimed  the  judgment  should  be  more  favorable  to  him: 

"  7th.  The  judgment  should  have  been  more  favorable  to  the  defendant  in  that 
damages  should  not  have  been  so  great  by  $25." 

"  8th.  Judgment  should  have  been  more  favorable  to  defendant  in  that  damages 
should  have  been  not  to  exceed  $100,  and  should  not  have  been  more  than  $75." 

In  the  county  court  the  plaintiff  had  judgment  for  $119  17  damages,  being  $16  61 
less  than  he  recovered  in  the  court  below. 

Held,  that  the  plaintiff  was  entitled  to  costs.  The  statement  in  the  appellant's  notice 
of  appeal  is  fatally  defective.  It  is  impossible  for  the  respondent  to  know  what 
sum  the  appellant  is  willing  the  judgment  should  be  reduced,  and  it  is  this  in- 
formation he  was  bound  to  furnish  by  his  notice — he  should  have  named  the 
precise  sum  to  which  the  judgment  should  be  reduced.  (The  decision  in  the  case 
of  Gray  agt.  Hannah,  30  How.,  156,  not  concurred  in,  as  there  the  notice  of  appeal 
%oas  that  the  judgment  of  the  justice  should  have  been  for  a  sum  not  exceeding  $35,) 

All  that  the  statute  requires  is  that  the  modification  desired  should  be  clearly  and 
precisely  stated,  and  it  matters  not  in  what  language  the  statement  is  clothed,  if 
the  requisite  precision  and  certainty  are  obtained. 

Fourth  Judicial  Department,  General  Term,  Sept.,  1870. 
'Before  MULLIN,  P.  J.,  JOHNSON  and  TALCOTT,  JJ. 
APPEAL  from  an  order  of  special  term,  by  defendant. 

Mr.  LocKwooD,/or  appellant. 

J$y  the  court,  MULLIN,  P.  J. — The  plaintiff  brought  an 
action  before  a  justice  of  the  peace  of  the  county  of  Cha- 
tauqua,  to  recover  damages  for  the  breach  of  a  contract 
concerning  butter,  and  recovered  $135  78  damages  and 
$13  05  costs. 

The  defendant  appealed  to  the  county  court  of  said  county. 
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In  his  notice  of  appeal  he  specified  the  following  amongst 
other  particulars,  in  which  he  claimed  the  judgment  should 
be  more  favorable  to  him. 

'I7th.  The  judgment  should'have  been  more  favorable  to 
the  defendant  in  that  damages  should  not  have  been  so 
great  by  $25. 

l-8th.  Judgment  should  have  been  more  favorable  to  de- 
fendant in  that  damages  should  have  been  not  to  exceed 
$100,  and  should  not  have  been  more  than  $75." 

In  the  county  court  the  plaintiff  had  judgment  for 
$119  17  damages,  being  $16  61  less  than  he  recovered  in 
the  court  below. 

Both  parties  claimed  to  be  entitled  to  costs  in  the  county 
court.  The  county  clerk  taxed  the  plaintiff's  costs  at 
$107  15,  and  refused  to  tax  costs  for  the  defendant. 

A  motion  was  then  made  in  the  county  court  by  the 
defendant,  to  strike  plaintiff's  costs,  as  adjusted  by  the 
clerk,  from  the  roll  and  allow  the  costs  of  the  appeal  to  the 
defendant  and  that  they  be  inserted  in  the  judgment. 

The  county  court  denied  the  motion,  without  costs  to 
either  party,  and  from  that  order  the  defendant  appeals  to 
this  court. 

Section  371  of  the  Code  prescribes  that  costs  shall  be 
allowed  to  the  prevailing  party  in  judgments  rendered  in 
appeal  cases  with  the  following  exceptions  and  limitations: 
In  the  notice  of  appeal  the  appellant  shall  state  in  what 
particular  or  particulars  he  claims  the  judgment  should 
have  been  more  favorable  to  him.  *  *  *  Within  fifteen 
days  after  service  of  the  notice  of  appeal,  the  respondent 
may  serve  on  the  appellant  and  justice  a  consent,  in  writ- 
ing, to  allow  the  judgment  to  be  corrected  in  any  of  the 
particulars  mentioned  in  the  notice  of  appeal.  The  appel- 
lant may  thereupon,  and  within  five  days  thereafter,  tile 
with  the  justice  a  written  acceptance  of  such  offer,  who 
shall  thereupon  make  a  minute  thereof  in  his  docket  and 
correct  such  judgment  accordingly.  *  *  *  If  such  otler 
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be  not  made,  and  the  judgment  in  the  appellate  court  be 
more  favorable  to  the  appellant  than  the  judgment  in  the 
court  below,  or  if  such  offer  be  made  and  not  accepted,  and 
the  judgment  be  more  favorable  to  the  appellant  than  the 
offer  of  the  respondent,  the  appellant  shall  recover  costs, 
provided  however,  the  appellant  shall  not  recover  costs  un- 
less the  judgment  appealed  from  be  reversed  on  such  appeal, 
or  be  made  more  favorable  to  him  to  the  amount  of '$10. 
*  *  *  The  respondent  shall  be  entitled  to  costs  when 
the  appellant  is  not." 

The  courts  have  differed  very  widely  in  the  construction 
given  to  this  portion  of  the  code. 

It  has  been  held  by  some  of  them,  that  it  is  the  duty  of 
the  appellant  to  specify,  in  his  notice  of  appeal,  the  precise 
modifications  he  desires  to  be  made  in  the  judgment  of  the 
justice,  and  that  unless  he  is  thus  precise  and  particular  the 
respondent  is  not  obliged  to  offer  to  modify  the  judgment, 
and  he  (the  appellant)  is  not  entitled  to  costs  if  on  the  trial 
in  the  county  court  a  more  favorable  judgment  shall  be  re- 
covered by  the  respondent.  Such  was  the  construction 
given  to  the  section  in  Gray  agt.  Hannah  (30  How.,  156), 
Hotchkiss  agt.  Banks  (36  How.,  61). 

Other  courts  have  held  that  it  is  a  sufficient  compliance 
with  the  requirements  of  the  section  for  the  appellant  to 
state,  in  his  notice  of  appeal,  that  the  judgment  is  for  too 
much,  or  if  he  claims  a  modification  in  any  other  particular, 
to  specify  it  in  general  terms,  and  that  he  is  not  required  to 
name  the  exact  sum  to  which  he  claims  the  judgment 
should  have  been  rendered  for,  nor  to  specify  the  precise 
modification  in  any  other  respect  which  he  may  deem  him- 
self entitled  to. 

This  was  held  in  Wallace  agt.  Patterson  (29  How.,  170); 
Reed  agt.  Moore  (31  How.,  264). 

In  this  conflict  of  authority  we  are  at  liberty  to  give  to 
the  section  such  a  construction  as,  in  our  opinion,  is  best 
calculated  to  give  effect  to  the  manifest  intention  of  the 
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legislature,  without  doing  violence  to  the  language  used  to 
express  it. 

The  design  of  the  legislature  undoubtedly  was  to  furnish 
to  the  parties  a  cheap  and  ready  way  to  correct  errors,  which 
may  have  been  committed  in  the  court  below.  The  de- 
feated party  knows  wherein,  and  to  what  extent,  he  has 
been,  or  deems  himself  to  have  been  wronged.  He  is, 
therefore,  required  in  his  notice  of  appeal  to  point  out  the 
particular  or  particulars  in  which  he  requires  a  modification 
of  the  judgment,  and  that  it  was  not  intended  he  should  do 
this  in  a  loose  and  uncertain  manner,  the  statute  provides 
that  if  he  claims  the  amount  of  the  judgment  is  less  favor- 
able to  him  than  it  should  have  been,  he  shall  state  what 
should  have  been  its  amount. 

This  requirement  can  only  be  complied  with  by  naming 
the  precise  sum  to  which  the  judgment  should  be  reduced. 

If  a  modification  of  the  judgment  in  any  other  respect  is 
desired  it  would  seem  to  be  eqoally  proper  and  necessary 
that  it  should  be  specifically  stated. 

We  cannot,  therefore,  assent  to  the  proposition  that  the 
appellant  complies  with  the  statute  when  he  states  in  his 
notice  of  appeal  that  the  judgment  is  for  too  much,  or  in 
using  any  other  loose  and  uncertain  statement  of  the  modi- 
fication desired. 

Nor  can  we  agree  with  those  who  require  the  utmost 
precision  in  the  statement.  In  Gray  agt.  Ilannali  (30  How., 
156)  the  statement  in  the  notice  of  appeal  was,  that  the 
judgment  of  the  justice  should  have  been  for  a  sum  not  ex- 
ceeding $35,  and  offered  to  allow  judgment  in  favor  of  plain- 
tiff for  that  sum.  This  statement  was  held  not  to  be  suffi- 
ciently precise  and  definite,  and  the  appellant  was  refused 
costs  for  that  reason. 

Now,  with  the  most  profound  respect  for  the  learned 
judges  who  rendered  that  judgment,  we  cannot  agree  with 
them.  We  think  the  statement  could  not  be  made  more 
definite  than  it  is.  If  the  first  branch  of  the  statement,  that 
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the  judgment  should  not  have  exceeded  $35,  was  uncertain, 
that  uncertainty  was  removed  by  the  offer  to  permit  judg- 
ment to  be  rendered  for  that  sum. 

All  that  the  statute  requires  is  that  the  modification  de- 
sired should  be  clearly  and  precisely  stated,  and  it  matters 
not  in  what  language  the  statement  is  clothed,  if  the  requi- 
site precision  and  certainty  are  attained. 

If  the  appellant  omits  to  comply  with  the  statute,  by 
stating  clearly  and  precisely  the  modification  of  the  judg- 
ment that  he  desires  to  be  made,  the  respondent  is  not  called 
upon  to  make  an  offer  to  modify,  and  a  subsequent  recovery 
in  the  appellate  court  of  a  judgment  for  a  less  amount  than 
was  recovered  in  the  court  below,  will  not  deprive  him  of 
his  costs  of  the  appeal. 

But  let  us  suppose  that  appellant's  notice  of  appeal  is  in 
exact  conformity  to  the  statute,  and  that  when  the  judgment 
before  the  justice  is  $100,  he  claims  in  his  notice  that  it 
should  have  been  for  but  *>ne  dollar,  may  the  plaintiff  offer 
to  reduce  his  judgment  to  $95,  or  any  other  sum  he  thinks 
he  can  recover  on  a  second  trial;  if  he  recovers  such  sum,  is 
the  appellant,  nevertheless,  entitled  to  costs,  because  a  judg- 
ment more  favorable  to  him  has  been  recovered  ? 

A  construction  that  would  lead  to  such  a  result  would 
operate  most  unjustly  on  the  party  recovering  the  judg- 
ment. He  must  either  surrender  his  entire  recovery,  or, 
at  the  risk  of  being  charged  with  the  whole  costs,  refuse  to 
consent  to  any  reduction,  however  well  satisfied  he  may  be 
that  he  cannot,  on  a  second  trial,  recover  the  same  measure 
of  damages,  or  obtain  the  same  relief. 

If  the  respondent  is  bound  to  modify  to  the  extent  speci- 
fied in  the  notice  of  appeal,  there  is  no  escape  for  him  from 
the  payment  of  costs  if  his  second  judgment  is  a  sixpence 
less  than  his  first. 

The  statute  is  that  within  fifteen  days  after  service  of  the 
notice  of  appeal,  the  respondent  may  serve  on  the  appellant 
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an  offer  to  allow  judgment  to  be  corrected  in  any  of  the 
particulars  mentioned  in  the  notice. 

Giving  effect  to  this  language,  without  regard  to  the  in- 
tention of  those  who  framed  the  provision,  the  respondent 
would  be  bound  to  offer  to  modify  precisely  as  claimed  in 
the  notice  or  omit  to  make  any  offer. 

It  it  'was  the  intention  that  the  respondent  should  conform 
to  the  terms  of  the  notice,  and  was  not  to  be  at  liberty  to 
make  an  offer  to  modify  the  judgment  by  reducing  it  to  an 
amount  greater  than  the  appellant  claims  it  should  be,  then 
why  require  the  unmeaning  ceremony  of  making  an  offer  by 
the  respondent  a  consent  by  the  appellant? 

If  the  respondent  yielded  to  the  claim  of  the  appellant,  a 
consent  to  the  modification  was  all  that  was  necessary.  It 
is  only  upon  the  theory  that  the  respondent  may  offer  to 
modify  the  judgment  differently  from  that  desired  by  the 
appellant,  that  an  acceptance  by  the  latter  could  be  neces- 
sary 

We  are  of  opinion  that  it  was  not  the  intention  to  require 
the  respondent  to  conform  his  offer  to  the  modifications 
specified  in  the  notice  of  appeal,  but _  that  he  may  offer  to 
modify  in  any  other  respect  he  deems  proper,  butthe  modifica- 
tion must  be  in  the  respects  mentioned  in  the  notice — that 
is  to  say,  if  the  appellant  claimed  in  his  notice  that  the 
judgment  was  for  too  much,  the  offer  must  be  to  reduce 
the  amount — if  the  action  was  in  the  nature  of  replevin  and 
there  was  judgment  for  the  return  of  articles  of  property  to 
which  appellant  claimed,  the  respondent  was  not  entitled  or 
had  never  come  into  the  custody  of  appellant,  then  the 
offer  must  be  to  modify  the  judgment  so  as  to  require  the 
return  of  less. 

A  subsequent  clause  of  the  same  action,  seems  to  contem- 
plate, that  the  offer  of  the  respondent  is  not  in  conformity 
to  the  claim  of  tbe  appellant  in  his  notice  as  it  (the  sum 
ofiered)  and  not  the  amount  of  the  judgment,  is  the  stan- 
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dard  by  which  the  right  of  the  parties  to  costs  is  to  be 
determined. 

It  is  provided,  that  if  no  offer  is  made,  and  the  second 
recovery  is  more  favorable  to  the  appellant  than  the  first,  he 
is  entitled  to  costs.  But  when  an  offer  is  made  and  not 
accepted,  and  the  second  recovery  is  more  favorable  to  the 
appellant  than  the  offer,  the  appellant  is  entitled  to  costs. 

It  is  not  unfrequently  the  subject  of  criticism,  that  the 
courts  give  to  the  language  of  an  act  of  the  legislature  a 
meaning  in  one  clause  or  section  essentially  different  from  that 
given  to  it  in  another  in  the  same  statute.  But  legislators  are 
subject  to  the  same  infirmity  in  expressing  their  intention  in 
words  as  other  men,  and  hence,  it  not  unfrequently  occurs, 
that  unless  the  intention  is  followed  instead  of  the  language, 
the  object  the  legislature  intended  to  attain  would  fail 
altogether,  or  the  greatest  injustice  done. 

The  truth  of  this  remark  is  very  well  illustrated  in  the 
case  before  us.  If  the  word  u  particulars"  in  the  clause  now 
under  consideration  is  to  have  the  same  meaning  given  to 
it  as  is  given  to  it  in  the  preceding  clause,  it  follows  that 
the  respondent  must  offer  to  modify  precisely  as  the  appellant 
in  his  notice  desired  it  to  be  modified,  and  he  cannot 
escape  litigation  by  offer  to  reduce  the  judgment  to  any 
amount  larger  than  is  claimed  by  the  appellant,  and  less 
than  the  original  recovery,  and  if  the  appellant  is  unscru- 
pulous in  his  claim  in  his  notice  of  appeal,  he  is  enabled  to 
compel  the  respondent  to  surrender  substantially  his  whole 
recovery  or  pay  costs  of  the  appeal  if  his  second  judgment 
falls  below  the  first. 

This  unjust  result  is  prevented  by  holding  that  the 
respondent  complies  with  the  statute  when  he  offers  to  reduce 
his  judgment  in  the  amount,  when  the  amount  is  complained 
of  in  the  notice  of  appeal,  or  in  the  relief  granted  when  that 
is  the  subject  of  complaint. 

The  requirement  that  the  appellant  should  point  out  the 
precise  sum  to  which  the  judgment  should  be  reduced  01 
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the  precise  modification  in  any  other  respect  which  he 
desires  to  have  made,  is  not  in  the  view  we  take  of  the  pro- 
visions, either  useless  or  unmeaning.  It  is  right  that  the 
respondent  should  be  informed  of  the  objections  the  appel- 
lant has  to  the  judgment  and  what  modifications  of  it  would 
obviate  such  objections.  Thus  informed,  he  can  determine 
intelligently  how  much  he  will  relinquish  of  his  judgment, 
and  thereby  avoid  litigation.  A  general  allegation  in  the 
notice  of  appeal  conveys  to  him  no  information.  It  does 
not  enable  him  to  form  a  conclusion  as  to  the  propriety  of 
making  an  offer,  of  terms  of  peace.  This  the  legislature 
designed  he  should  have  an  opportunity  to  do.  And  that 
opportunity  is  only  offered  when  the  notice  contains  a  pre- 
cise statement  of  the  objections  of  the  appellant  to  the 
judgment. 

If  we  are  right  in  our  construction  of  the  section  under 
consideration,  it  follows,  that  the  statement  in  the  appel- 
lant's notice  of  appeal  in  this  case,  is  wholly  defective. 

The  damages  recovered  in  the  j  ustices'  court,  were  $135  78. 
In  the  seventh  clause  of  the  notice  of  appeal,  the  appellant 
claims  that  they  should  not  have  been  so  large  by  $25.  In 
the  eighth,  the  claim  is  that  they  should  not  have  exceeded 
$100  ;  and  it  is  also  claimed  they  should  not  have  exceeded 
$75. 

It  is  impossible  for  the  respondent  to  know  to  what  sum 
the  appellant  is  willing  the  judgment  should  be  reduced, 
and  it  is  this  information  he  was  bound  to  furnish  by  his 
notice. 

The  appellant  must  name  the  precise  sum  to  which  the 
judgment  should  be  reduced  and  if  he  does  not,  the 
respondent  is  not  bound  to  make  an  offer,  and  he  is  entitled 
to  the  costs  of  the  appeal,  whatever  sum  he  may  recover  on 
the  second  trial. 

The  order  of  the  special  term  is  affirmed,  with  $10 
costs. 
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N.  Y.  COMMON  PLEAS. 
MURPHY  agt.  BALDWIN. 

The  defendant,  is  a  manufacturer  and  dealer  in  carriages.  His  store  is  on  the  corner 
of  10th  street  and  Broadway  in  the  city  of  New  York ;  over  his  store  is  a  fur- 
nished apartment  in  which  he  has  his  meals  cooked  and  sleeps.  This  appartment 
he  has  occupied  for  years.  About  a  year  ago  he  hired  a  house  in  Litchfield.  Con- 
necticut, and  moved  his  family  into  it,  from  this  city.  This  place  defendant  calla 
kis  home,  and  goes  to  it  every  week  : 

Held,  on  motion  to  vacate  au  attachment  against  defendant,  that  he  is  a  non-resident, 
and  that  the  motion  should  be  denied. 

Special  Term,  May,  1871. 

MOTION  to  discharge  attachment  issued  against  defendant 
under  section  227,  as  a  non-resident. 

EUGENE  SMITH,  for  plaintiff. 

GEORGE  V.  N.  BALDWIN,  for  defendant 

JOSEPH  F.  DALY,  J. — In  the  case  of  Chaine  agt.  Wilson, 
(I  Bosw.,  673,)  the  general  term  of  the  superior  court  of 
this  city,  decided  (1858,)  that  a  defendant  whose  family 
occupy,  and  for  several  years  have  occupied  a  dwelling 
house  in  another  state,  hired  by  him  and  who  habitually 
passes  the  night  of  each  day  and  the  sabbath  with  his 
family,  is  a  non-resident;  also  that  whether  a  man's  absence 
from  his  family  be  for  eight  hours  in  each  day  or  six  days 
in  each  week,  if  he  has  a  family  living  in  a  neighboring  state 
to  whom  he  resorts  for  comfort,  relaxation  and  repose,  and 
with  whom  he  abides  whenever  the  immediate  demands  of 
his  business  upon  his  attention  will  permit,  whenever  sick- 
ness detains  him  from  conducting  that  business,  and  when 
those  days  successively  return  on  which  business  ceases  and 
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man  rests  from  his  labor,  he  resides  in  such  neighboring 
state  where  (in  every  proper  sense  as  understood  no  less  by 
those  who  are  learned  in  the  law  than  by  the  common 
intelligence  of  every  day  life)  is  his  home. 

Also  that  where  one  has  a  home,  as  that  term  is  ordinarily 
used  and  understood  among  men,  and  he  habitually  resorts 
to  that  place  for  comfort  and  rest,  relaxation  from  the  cares 
of  business  and  restoration  to  health,  and  there  abides  in  the 
intervals  when  business  does  not  call,  that  is  his  residence 
both  in  the  common  and  legal  meaning  of  the  term.  That 
case  was  argued  by  James  T.  Brady,  J.  W.  Edmonds  and 
D.  D.  Field. 

The  opinion  was  written  by  WOODRUFF,  J.  and  concurred 
in  by  SLOSSON  and  HOFFMAN,  JJ. 

The  decision  seems  to  be  correct  and  has  not  been  dis- 
sented from  by  a  higher  court. 

In  Lee  agt.  Stanley,  (9  How.,  272,)  the  special  term  of 
the  supreme  court  (first  district),  decided  that  the  defendant, 
who  kept  a  house  in  Bradford,  New  Hampshire,  in  which 
his  wife  and  children  lived  and  in  which  he  entertained  his 
friends,  and  which  was  frequently  called  by  him  his 
"  home,''  resided  there,  and  not  in  this  state,  although  for 
two  years,  he  had  a  store  of  goods  in  this  state,  and  did 
business  here,  and  actually  resided  in  this  state  with  the  in 
tendon  of  making  it  his  permanent  residence. 

Under  the  authority  of  these  cases,  it  would  seem  that 
admitted  facts  on  this  motion  would  show  the  defendant  to 
be  a  non-resident.  He  is  a  manufacturer  and  dealer  in  car- 
riages. His  store  is  on  the  corner  of  10th  street  and  Broad- 
way ;  in  this,  over  his  store,  is  a  furnished  apartment,  in 
which  he  has  his  meals  cooked,  and  sleeps.  This  apartment 
lie  has  occupied  for  years,  except  during  the  winter  of  1869, 
when  he  resided  with  his  family  in  60th  street  in  this 
city. 

Where  his  family  lived  before  that  winter,  is  not  stated. 
About  a  year  ago,  he  moved  his  family  to  Litchfield,  Con- 
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necticut.  He  took  a  place  there  for  them,  but  owns 
no  real  estate  there,  he  has  been  heard  to  speak  of  it  as  his 
"home,"  his  family  there  consists  of  his  wife  and  children, 
he  has  no  intention  of  changing  his  residence  to  Litchfield, 
he  has  and  uses  direction  tags  or  labels  printed  with  the 
address,  tf  Theodore  E.  Baldwin,  Licthfield,  Conn."  has 
spoken  of  not  being  in  town  on  Saturday,  saying  "I  am 
going  home,"  that  he  has  referred  to  his  visits  to  Litchfield  as 
"going  home,"  that  a  man  does  his  marketing  here  for  his 
apartments  in  10th  street  and  Broadway,  that  he  makes 
visits  out  of  the  city,  not  more  than  weekly  and  not  longer 
than  a  day  and  a  half,  and  this  chiefly  in  the  summer  and 
fall  months,  he  has  never  spent  ten  consecutive  days  in 
Litchfield;  during  the  summer,  his  practice  is  to  go  out  of 
town  on  Friday  or  Saturday,  and  return  on  Sunday  even- 
ings, but  not  in  the  winter,  and  during  the  last  few  months 
he  has  been  in  town  almost  uninterruptedly. 

When  his  family  come  to  the  city  they  stop  with  him  in 
his  apartment;  for  two  or  three  years  he  has  shipped  goods 
to  his  own  address  at  Litchfield,  addressed  with  small  tags, 
and  shipped  furniture  there  from  10th  street,  he  has  shipped 
groceries,  provisions,  &c.,  to  his  own  address  at  Litchfield 
from  the  city,  for  two  years  past. 

If  some  light  were  thrown  on  the  place  of  residence  of 
defendant's  family  prior  to  the  winter  of  '69,  which  they 
spent  in  60th  street,  it  might  relieve  this  question  of  resi- 
dence of  some  doubt,  but  my  impressions  from  the  testimony 
are,  that  the  winter  of  '69  was  an  exceptional  visit  to  this 
city  from  Litchfield. 

It  is  quite  likely  that  as  the  defendant  has  to  remain  at 
least  six  days  of  the  week  in  New  York  to  attend  to  his 
business,  he  finds  a  furnished  room  over  his  store  more  con- 
venient and  economical  than  boarding  at  a  hotel,  but  the 
evidence  shows  this  furnished  apartment  to  be  a  resting 
place  of  convenience  merely,  and  not  the  home  of  defendant. 

Either  his  family  is  paying  a  temporary  visit  of  several 
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years  duration  at  Litchfield,  and  the  true  residence  of  his 
wife  and  children  is  in  the  furnished  apartment  over  his 
store,  corner  10th  street  and  Broadway,  or  they  reside  at 
Litchfield,  and  his  home  is  with  them,  no  matter  how  few 
the  opportunities  may  be  for  him  to  visit  them. 

I  think  the  defendant  a  non-resident,  and  that  the  motion 
should  be  denied 

Vox*  XLL  18  ' 
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As  the  law  undoubtedly  now  is,  in  regard  to  the  separate  property  of  married 
women,  they  may  make  special  contracts  with  their  husbands,  and  let  jobs  to  them 
of  particular  work,  such  as  building  and  the  like,  the  same  as  though  they  were 
strangers,  and  in  such  a  case,  where  the  transaction  is,  in  all  respects,  in  good 
faith,  and  the  husband  employs  the  men.  on  his  work  in  his  own  name  and  for  hi* 
own  benefit  as  contractor  or  jobber,  and  in  no  respect  on  the  wife's  credit,  the 
laborers  so  employed  would  have  to  look  to  the  husband  for  pay,  and  could  not 
make  the  wife  liable,  the  same  as  in  any  other  case  where  a  jobber  employs 
laborers  for  himself  to  work  on  his  job.  Such  an  arrangement  between  husband 
and  wife,  however,  should  be  regarded  with  suspicion ;  and,  in  case  of  non-pay- 
ment of  the  laborers  by  the  husband,  the  most  searching  and  rigorous  scrutiny 
should  be  instituted, 

In  this  case  the  defendant  owned  separate  real  estate,  and  was  engaged  in  building 
upon  it.  She  let  the  job  of  digging  the  cellar  and  laying  the  cellar  wall  to  her 
husband,  and  paid  him  therefor,  according  to  the  agreement.  $138.  The  hus- 
band requested  the  plaintiff  to  do  some  work,  with  his  team,  of  plowing  and 
scraping  in  leveling  off  the  lot,  and  the  plaintiff  did  not  know  at  the  time  but  that 
the  husband  owned  the  premises,  and  supposed  he  was  working  for  him  upon 
his  own  property : 

In  an  action  against  the  wife  to  recover  the  amount  of  this  work,  labor  and  services, 
held,  that  this  work  was  not  done  upon  the  cellar  job  let  to  the  husband,  but 
upon  the  lot  belonging  to  the  wife  ;  so  the  case  stands  simply  upon  an  employ- 
ment by  the  husband  to  work  for  his  wife  on  her  separate  property,  without  any 
express  agreement  whether  he  should  be  paid  by  the  husband  or  wife.  The 
defendant  knew  the  plaintiff  was  at  work  there,  and  saw  the  kind  of  work  he  was 
doing,  and  the  law  will  imply  a  promise,  on  her  part,  to  pay  for  the  services,  if  it 
was  in  fact  her  work.  Judgment  for  plaintiff. 

Fourth  Department ?  Buffalo  General  Term,  June,  1871. 

Before  MULLIN,  P.  J.}  JOHNSON  and  TALCOTT,  J.J. 

THE  action  was  brought  in  a  justice's  court  of  Jefferson 
county.  The  complaint  alleges  that  the  defendant  is  a 
married  woman  owning,  in  her  own  right,  a  lot  of  land 
situated  on  Washington  Street,  in  the  city  of  "Watertown, 
and  that  the  defendant  is  indebted  to  the  plaintiff  in  the 
sum  of  fifty  dollars,  for  work,  labor  and  services  performed 
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for  defendant  by  the  plaintiff,  in  or  about  the  month  of 
November,  1868,  at  her  request,  and  for  the  benefit  of  her 
separate  estate.  The  answer  was  a  general  denial.  On 
the  trial  it  was  admitted  that  the  defendant  owned  the^real 
estate  as  alleged  in  the  complaint.  The  plaintiff  testified 
that  in  November,  1868,  his  hired  man  and  team  performed 
work  on  the  lot,  plowing,  scraping  and  leveling  it  off,  which 
was  worth  the  sum  of  $37  50.  The  plaintiff  rested,  and  a 
motion  for  a  nonsuit  was  denied.  The  defendant's  husband 
was  then  sworn,  and  he  testified  that  he  employed  the 
plaintiff  to  do  the  work  in  question,  on  his  own  account. 
That  he  had  a  contract  from  his  wife,  the  defendant,  to  dig 
a  cellar  and  build  the  wall  of  the  same,  for  which  he  was 
paid  $138.  The  defendant  also  testified  that  she  never  em- 
ployed the  plaintiff  to  do  the  work,  and  never  authorized 
any  one  to  employ  him  for  herj  that  she  let  the  job  of  dig- 
ging the  cellar  and  laying  up  the  wall  to  her  husband,  and 
paid  him  therefor  $138.  The  defendant's  husband  also 
swore  that  he  paid  the  claim  to  plaintiff.  On  the  cross-ex- 
amination of  these  witnesses,  it  appeared  that  the  defendant, 
in  the  fall  of  1868,  was  engaged  in  erecting  a  house  upon 
the  lot.  That  she  employed  all  the  workmen,  either  by 
herself  or  her  husband,  and  paid  them  herself,  except  the 
job  of  digging  and  completing  the  cellar,  which  ghe  let  to 
her  husband.  That  some  time  after  the  plaintiff's  man 
commenced  the  work  on  the  lot,  defendant  saw  him  at 
work  and  made  no  objections.  That  she  gave  her  husband 
a  check,  some  time  after  the  work  was  performed,  to  pay 
for  it.  That  her  husband  acted  as  her  agent  in  such  matters, 
about  the  building  of  the  house,  as  she  could  not  attend  to 
personally.  The  plaintiff  admitted,  that  when  defendant's 
husband  engaged  him  to  do  the  work,  nothing  was  said 
about  defendant,  or  as  to  who  should  pay  for  it.  That  he 
made  no  entry,  or  charge  for  the  work  to  any  one.  That 
he  did  not,  when  the  work  was  being  done,  or  for  a  long 
time  after,  know  that  the  defendant  owned  the  lot.  That 
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he  never  had  any  conversation  or  business  with  the  defend- 
ant. He  denied  that  the  defendant's  husband,  or  any  one, 
ever  paid  him  for  the  work.  The  justice  rendered  judg- 
ment for  the  plaintiff  for  $37  50  and  costs.  The  county 
court  of  Jefferson  County  affirmed  the  judgment,  and  the 
defendant  appealed  to  this  court. 

MOORE  &  McCARTiN,  for  appellant. 
D.  O'BRIEN,  for  respondent. 

~By  the  court,  JOHNSON,  J. — The  work  and  labor  for  which 
this  action  was  brought,  was  confessedly  performed  by  the 
plaintiff,  on  the  defendant's  separate  property  and  estate; 
and  she  received  the  benefit  and  advantage  of  such  labor. 
She  was  engaged  in  building  a  house  for  herself,  on  premises 
owned  by  her  separately;  and  the  labor  was  performed  on 
the  premises,  in  some  way,  as  clearly  appears,  as  preparatory 
to  or  in  connection  with  the  erection  of  such  building.  The 
defense  to  this  claim  is  that  the  work  was  done  upon  the  em- 
ployment of  the  defendant's  husband,  on  his  own  account, 
and  not  for  the  defendant  in  any  legal  sense.  That  the  de- 
fendant let  the  digging  of  the  cellar,  and  the  laying  of  the 
cellar  wall,  to  her  husband,  by  the  job,  and  paid  him  therefor 
according  to  the  agreement,  $138,  and  that  this  work  was 
done  upon  that  job,  for  the  husband.  It  appears  that  the  hus- 
band requested  the  plaintiff  to  do  the  -work  and  the  plaintiff 
did  not  know  at  the  time  but  that  the  husband  owned  the 
premises  and  supposed  he  was  working  for  him  upon  his 
own  property.  He  did  not  know,  and  was  not  informed, 
that  the  wife  owned  the  property,  and  the  husband  was  a 
mere  jobber  under  her  lor  any  portion  of  the  work.  I 
suppose,  as  the  law  now  is,  in  regard  to  the  separate  prop- 
erty of  married  women,  they  may  make  special  contracts 
with  their  husbands,  and  let  jobs  to  them  of  particular 
work,  such  as  building  and  the  like,  the  same  as  though 
they  were  strangers;  and  in  such  a  case,  where  the  trans- 
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action  is,  in  all  respects,  in  good  faith,  and  the  husband  em- 
plors  the  men  on  his  work  in  his  own  name  and  for  his  own 
benefit  as  contractor  or  jobber,  and  in  no  respect  on  the 
wife's  credit,  the  laborers  so  employed  would  have  to  look 
to  the  husband  for  pay  and  could  not  make  the  wife  liable 
the  same  as  in  any  other  case  where  a  jobber  employs 
laborers  for  himself  to  work  on  his  job;  such  an  arrange- 
ment, however,  between  husband  and  wife  must  be  an  ex- 
ceedingly suspicious  one  where  the  laborers  had  not  been 
paid  by  the  husband,  and  would  be  open  to  and  invite  the 
most  searching  and  rigorous  scrutiny.  Doubtless  in  such  a 
case,  in  view  of  the  relation  between  the  proprietor  and 
jobber,  the  honesty  and  good  faith  of  the  transaction  should 
be  made  to  appear  very  clearly,  in  order  to  shield  the  wife 
from  liability. 

It  has  been  repeatedly  held  that  the  wife  may  employ 
the  husband  as  her  agent,  to  transact  any  or  all  of  her  busi- 
ness, and  this  being  so,  I  do  not  see  why  she  may  not  con- 
tract with  him  to  do  any  and  all  her  work  by  the  job,  for  a 
stipulated  price. 

In  this  case,  however,  it  is  not  shown  that  the  work  per- 
formed by  the  plaintiff  was  upon  the  job  of  digging  and 
walling  up  the  cellar.  The  husband  had  no  other  job  than 
the  cellar.  All  the  rest  of  the  work  on  the  lot  was  done 
for  the  defendant,  as  clearly  appears.  Plaintiff's  work,  as 
the  proof  shows,  was  plowing  and  scraping,  in  leveling  off 
the  lot.  It  was  not  upon  the  cellar,  or  at  least  that  does 
not  clearly  appear  from  the  evidence,  and  I  think  the  justice 
might  have  well  so  found. 

This  being  so,  the  case  stands  simply  upon  an  employ- 
ment by  the  husband  to  work  for  his  wife  on  her  separate 
property,  without  any  express  agreement  whether  he  should 
be  paid  by  the  husband  or  wife.  The  defendant  knew  the 
plaintiff  was  at  work  there,  and  saw  the  kind  of  work  he 
was  doing,  and  the  law  will  imply  a  promise  on  her  part  to 
pay  for  the  services,  if  it  was  in  fact  her  work. 
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Upon  the  question  of  payment,  the  evidence  was  con- 
flicting and  the  finding  of  the  justice  is  conclusive.  The 
defendant  testifies  that  she  gave  her  husband  a  check  to 
pay  for  this  very  work,  but  as  the  claim  was  not  paid,  she 
remained  liable  as  before.  The  fact  that  she  gave  her  hus- 
band the  check  to  pay  for  the  labor  is  some  evidence  that 
she  expected  to  pay  for  it.  It  appears  that  the  plaintiff  did 
not  charge  the  work  to  any  one  until  after  he  ascertained 
the  wife  owned  the  property.  No  entry  had  been  made  of 
it  against  any  one  in  particular,  though  he  supposed  he  was 
doing  the  husband's  work  and  expected  he  would  pay  him. 
There  was  no  credit  given  to  the  husband  in  any  other  way. 
It  was  not,  therefore,  the  husband's  debt  as  it  was  not  on 
his  job,  nor  was  it  his  duty  to  pay  it. 

The  judgment  is  right,  and  must  be  affirmed. 
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SUPREME  COURT. 
EMILY  COOK  agt.  MARTIN  KRAFT,  and  otherg. 

An  equitable  claim  on  land,  which  existed  prior  to  the  recovery  of  a  judgment,  is 
given  a  preference  over  judgments  docketed  afterwards;  but  in  no  case  is  that 
preference  given  where  the  equitable  right  did  not  exist  prior  to  the  recovery  of  the 
judgment. 

There  is  no  principle  of  equity  by  which  a  purchaser  of  real  estate  or  of  a  lease, 
which,  at  the  time  of  the  purchase  is  subject  to  the  lien  of  a  judgment,  (as  in  this 
case)  can  claim  improvements  subsequently  made  by  him,  although  without  knowl- 
edge of  the  judgment  to  be  exempt  from  the  lien. 

New  York  General  Term,  June,  1871. 

Before  INGRAHAM,  P.  J.  BARNARD  and  SUTHERLAND,  JJ. 

APPEAL  from  judgment  at  special  term. 

On  February  3d,  1863,  the  defendant,  Banker  recovered 
a  judgment  against  Martin  Kraft,  for  $442  21-100,  and  said 
judgment  was  on  the  same  day  docketed  , in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York. 

That  on  the  18th  of  June,  1863,  the  defendant,  Reeve  also 
recovered  and  docketed  a  judgment  against  him  for  $305  06- 
100,  in  the  same  office. 

That  on  May  1st,  1867,  Kraft  took  a  lease  of  the  premises 
in  question  of  J.  L.  Phelps,  for  the  term  of  nineteen  years, 
which  was  recorded  same  day,  in  Liber  1014,  page  560. 

On  July  8th,  1867,  Kraft  made  a  mortgage  thereon  to 
one  Klauber,  for  $2,000. 

On  August  15th,  1867,  the  mortgage  for  $1,800,  thereon 
to  Herdtfelder  was  made  for  an  indebtedness  then  due 
to  mortgagee,  without  any  equity.  And  on  January  23d, 
1868,  the  mortgage  thereon  to  Kreuder,  was  made  for 
$1,000 

That  each  of  said  mortgages  have  been  paid  and  the  lien 
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discharged.     The  plaintiff  had  assumed  to  pay  them  as  a  part 
of  the  consideration  for  the  transfer  of  said  lease  to  her. 

D.  M.  PORTER,  for  appellants. 

I.  The  judgment  of  Reeve  and   Banker  are  valid  liens 
upon  the  leasehold  in  question,  (a  chattel  real).     (Sec  5,  3d, 
M.  S.  5th  ed.,  p.    10) ;    and    the  record  was  notice  to  the 
mortgagees  and  all   others.     (Sec  4,   3d,  R.  S.,  5th  ed.  p., 
637  ;  Crosby  agt.  Wood,  2  Seld.,  369). 

II.  The   three   mortgages   having  been   voluntarily  paid 
and  the  mortgage  liens  discharged  of  record  by  a  stranger, 
in  no  wise  connected  with  their  orign,  they  have  ceased  to 
exist,  and  cannot  now   be  set  up  against  the  liens  of  said 
judgments   which   are  still  in    existence.      Even   if  these 
mortgages  were  unpaid,  she,  having  no  connection  with  the 
original   transactions,   cannot  intervene   and    postpone  our 
liens  to  the  mortgages,  as  she  would   be  the  holder  of  the 
bald  mortgages,  without  any  other  rights. 

III.  The  evidence  as  to  the  want  of  knowledge  of  the 
existence  of  said  judgment  liens  on  the  part  of  the  plaintiff 
at  the  time  u  she  paid  the  moneys  and  purchased  the  lease," 
under  appellants'  objection,  was  improperly  admitted. 

(a.)  As  the  evidence  did  not  relate  to  the  original  parties 
to  the  three  mortgages,  and  as  their  priority  must  be  deter- 
mined by  their  state  at  the  time  they  were  recorded,  which 
was  about  two  years  before  plaintiff  became  interested  in 
them  or  in  the  premises,  the  proof  was  immaterial  and  in- 
competent. 

(&.)  Because  the  record  was  notice ;  and,  although  the 
plaintiff  ''  knew  judgments  were  liens,  she  did  not  examine," 
she  was  negligent,  and  her  want  of  knowledge  cannot  over- 
come the  positive  provisions  of  law  that  a  docketed  judgment 
record  is  knowledge. 

IV.  There  is  no  evidence  but  what  the  original  parties 
to   the  transaction  knew  all  about    appellants'  judgment 
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liens.  Whether  the  plaintiff,  a  stranger  to  the  transactions 
out  of  which  the  mortgages  arose,  knew  or  not,  cannot 
affect  their  validity,  nor  increase  their  force  nor  priority,  nor 
affect  appellants'  liens. 

There  is  no  evidence  that  the  mortgages  were  made  in 
pursuance  of  any  agreement,  before  appellants'  liens  at- 
tached; the  three  mortgages  were  clearly  made  without  any 
agreement  whatever. 

V.  The  authorities   cited    by  respondent  are  all  where 
there  was  an  agreement  (prior  to  the  judgment  being  dock- 
eted) creating  an  equity,  and  without  which  no  title  would 
have  passed  upon  which  the  judgment  could  have  become 
a  lien. 

Here  appellants'  liens  had  attached  before  any  agreement 
had  been  made  for  constructing  the  improvements. 

VI.  Appellants'   liens   being    notice    of  themselves,    no 
equities  were  created  by  the  transactions  between  Kraft  and 
his  mortgagees,  as  they  were  all  originated  after  appellant^ 
liens  had  attached. 

VII.  There  is  no  evidence  to  support  the  ninth  finding 
of  fact,  and  it  is  an  erroneous  conclusion  of  law. 

VIII.  The  exceptions  should  be  su.stained. 

IX.  The  extra  allowance  is  twice  what  the  court  had 
power  to  give. 

The  judgment  should  be  reversed. 

PETER  COOK  and  THOMAS  DARLINGTON,  for  respondent. 

I.  It  appearing  that  the  lease  in  question  was  wholly 
worthless  before  the  expenditure  of  the  moneys  secured  to 
be  paid  by  the  mortgages  thereon,  which  moneys  were  used 
in  making  improvements  upon  the  premises,  and  said  ex- 
penditures being  made  in  good  faith  under  the  advice  and 
direction  of  the  attorney,  Mr.  Cook,  and  it  appearing  that 
he  had  no  knowledge  of  the  existence  of  said  judgments 
until  more  than  two  months  after  the  purchase  by  his  wife, 
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also  made  under  his  advice — the  plaintiff  is  entitled  to  be 
considered  in  the  light  of  a  bona  fide  purchaser,  and  as 
having  a  superior  equity  to  the  claim  of  the  judgment 
creditor. 

The  plaintiff,  in  fact,  seeks  to  recover  back  the  money 
necessarily  expended  by  her  and  her  assignors  in  improving 
the  property  and  saving  the  same  from  forfeiture  and  have 
a  superior  lien  as  to  those  amounts  over  every  other 
person. 

The  case,  Tollman  agt.  Farley  and  others,  is  a  case  in 
point.  In  that  case  it  was  held:  Where  mortgaged  prem- 
ises are  sold  under  a  prior  mortgage,  and  there  is  a  surplus 
arising  from  the  sale,  which  is  brought  into  court,  such 
surplus  belongs  to  the  mortgagees,  rather  than  to  judgment 
creditors  of  the  mortgagor,  although  their  judgments  are 
prior  in  date  to  the  second  mortgage. 

Judgment  creditors  are  entitled  only  to  such  rights  in 
the  real  estate  of  the  debtor  as  the  debtor  rightfully  pos- 
sesses They  can  take  all  that  belongs  to  the  debtor  and 
nothing  more.  Tollman  agt.  Farley  and  others,  (I  Barb., 
280). 

Also  see  opinion  by  court  in  above  case.  See  also  Wliit- 
forth  agt.  Guagin,  The  Jurist,  May  4,  1844,  p.  374. 

II.  The  proof  is,  that  there  was  no  knowledge  of  the  ex- 
istence of  the  judgments  until  two  months  after  the  pur- 
chase of  the  premises  by  plaintiff. 

Such  proof,  although  given,  was  unnecessary. 

And  not  only  is  a  bona  fide  purchaser  for  a  valuable  con- 
sideration without  notice,  protected  in  equity  against  a 
plaintiff  seeking  to  overturn  that  title  ;  but  a  purchaser  with 
notice  is  entitled  to  the  like  protection.  For  otherwise,  it 
would  happen  that  the  title  of  such  a  bona  fide  purchaser 
would  become  unmarketable  in  his  hands,  and  consequently 
he  might  be  subjected  to  great  losses  if  not  utter  ruin. 

The  question  sometimes  arises  as  to  who  is  to  be  treated 
as  a  bona  fide  purchaser  in  the  sense  of  the  rule  j  arid  it  has 
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been  held  that  a  judgment  creditor  by  elegit,  is  not  entitled 
to  be  deemed  such ;  but  he  takes  only  such  rights  in  the 
premises  as  the  judgment  debtor  rightfully  possessed.  Thus, 
for  example,  a  judgment  creditor  cannot  hold  an  estate 
subject  to  an  equitable  mortgage  by  an  elegit  executed  on 
the  estate  of  the  debtor  mortgagor,  except  subject  to  such 
equitable  mortgage,  although  he  had  no  notice  of  the  mort- 
gage at  the  time  of  the  elegit.  (2  Story's  Equity  Juris.  § 
1503,  A  &  B>  997,  998,  999). 

The  knowledge  by  the  plaintiff  and  her  assignors  that 
their  money  improved  and  saved  the  property,  is  alone 
sufficient  to  entitle  her  to  priority  of  the  j  udgments,  although 
they  had  knowledge  of  the  existence  of  them. 

In  neither  the  cases  decided  was  a  want  of  knowledge 
of  the  existence  of  the  judgments  required  to  be  proven. 

III.  The   case,  Crosby  agt.    Wood,  (2  Seld.,  371,)  solely 
relied  upon  by  the  defendants,  is  not  a  parallel  case.     In  that 
case  the  money  loaned  did  not  improve  nor  increase  the  value 
of  the  property. 

But  even  in  that  case,  JOHNSON,  J.,  page  373,  in  rendering 
the  opinion  says: 

"The  judgment  was  at  the  time  of  the  execution  of  the 
mortgage  unsatisfied  in  fact  of  record,  and  a  legal  lien  on 
the  land,  and  no  circumstances  then  existed  entitling  the 
mortgagees  to  a  priority  in  equity  over  this  legal  lien. 

The  only  remaining  question  is,  whether  the  mortgagees 
have,  by  matters  subsequently  arising,  acquired  any  right 
which  entitles  them  to  be  preferred  in  equity  to  the  judg- 
ment creditor,"  which  decides  clearly  that  there  are  cases  in 
which  a  mortgage  given  subsequent  to  the  entry  of  judg- 
ment, may  have  priority  over  the  same,  and  this  decision 
confirms  the  case  of  Tollman  agt.  Farley  and  others. 

IV.  There  is  no  injustice  done  by  the  judgment  in  this 
case  to  the  defendants,  Banker  and  Reeve,  as  the  premises 
in  question  are  directed  to  be  sold,  and  out  of  the  proceeds 
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the  plaintiff  is  to  be  paid  first,  and  the  surplus  is  to  be  paid 
to  them. 

For  these  reasons,  the  judgment  is  correct  and  should  be 
affirmed. 


By  the  court,  INGRAHAM,  P.  J. — The  case  of  Tollman 
agt.  Farley,  (I  Barb.,  280,)  is  not  a  case  similar-  to  the 
present.  In  that  case,  the  deed  of  the  lots  was  left  in 
escrow  under  an  agreement  that  the  purchaser  should  go  on 
and  erect  buildings  thereon,  and  when  money  sufficient  had 
been  expended  on  the  building  to  secure  the  consideration 
money  for  the  land,  and  the  amount  of  money  advanced  by 
the  seller,  the  deed  was  to  be  delivered  and  a  mortgage  ex- 
ecuted for  the  whole. 

The  judgment  in  the  case  was  recovered  prior  to  deliver- 
ing the  deed,  and  the  judgment  creditor  sought  to  be  pre- 
ferred over  to  the  mortgage,  and  the  court  held  that  the 
mortgage  constituted  an  equitable  lien  entitled  to  preference 
over  the  judgment.  It  was  then  said,  that  the  judgment 
creditor  is  entitled  to  all  that  the  debtor  had  in  the  property 
at  the  time  of  the  recovery  of  the  judgment.  They  can 
take  all  that  belonged  to  the  debtor  and  no  more. 

Part  of  the  consideration  of  the  mortgage  in  that  case 
was  the  consideration  money  for  the  land  which  always 
entitled  to  priority  over  a  prior  judgment. 

The  correct  rule  is  given  by  the  chancellor  in  Kierstead 
agt.  Avery,  (4  Paige,  9,)  when  he  says:  "A  judgment 
being  a  general  lien  on  the  land  of  the  debtor  is  subject  to 
every  equity  which  existed  against  the  land  in  the  hands 
of  the  judgment  debtor  at  the  time  of  docketing  of  the  judg- 
ment.'7 

So  in  the  Matter  of  Howe,  (1  Paige,  125,)  it  was  held  that 
judgment  creditors  had  no  preference  over  prior  equitable 
claims,  but  were  limited  to  the  estate  as  it  existed  at  the 
time  of  recovering  the  judgment.  An  equitable  mortgage 
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not  recorded,  was  given  priority  over  judgments  docketed 
subject  to  the  agreement  for  the  mortgage. 

So  where  a  defective  mortgage  was  perfected  after  judg- 
ments recovered  prior  thereto,  the  court  decreed  a  perpetual 
injunction  against  the  judgment,  unless  the  creditor  would 
redeem  the  mortgage.  (See  also  Burrs  agt.  Burrs,  3  Ves. 
Jurs.,  576  ;  Finch  agt.  Eckel,  Winchester  I  Prince  Wm.'s  JRep. 
282 ;  Foster  agt.  Fouat,  2  Serg.  &  Rawle,  1 1  ;  Burchard 
agt.  Phillips,  1]  Paige,  66). 

In  all  the  cases  I  find  the  principle  to  be  the  same,  viz., 
that  the  equitable  claim  on  land  which  existed  prior  to  the 
recovery  of  the  judgment  is  given  a  preference  over  judg- 
ments docketed  afterwards  ;  but  in  no  case  is  that  preference 
given  where  the  equitable  right  did  not  exist  prior  to  the 
recovery  of  the  judgment. 

I  know  of  no  principle  of  equity  by  which  a  purchaser 
of  real  estate  or  of  a  lease  which  at  the  time  of  the  purchase 
is  subject  to  the  lien  of  a  judgment  can  claim  improvements 
subsequently  made  by  him,  although  without  knowledge 
of  the  judgment  to  be  exempt  from  the  lien.  The  law  sup- 
poses the  party  purchasing  to  know  of  the  lien  and  charges 
on  him,  the  consequences  of  such  knowledge.  If,  when 
such  lien  exists,  he  voluntarily  expends  money  on  the 
premises,  the  same  becomes  subject  to  the  lien.  Any  other 
rule  would  virtually  destroy  the  lien  of  a  judgment  on  real 
estate.  The  principle  upon  which  equitable  liens  are 
allowed  to  have  priority  is,  that  the  contract  was  made  be- 
fore the  docketing  of  the  judgment.  After  that  date  the 
property  with  any  subsequent  improvements  is  subject  to 
the  lien. 

Where  something  has  been  done  by  the  assignee  of  a  lease 
to  prevent  the  lease  from  forfeiture,  it  may  be  that  equity 
would  enforce  a  priority  for  the  payment  of  such  claim  over 
a  prior  judgment.  But  such  claim  must  be  for  some  other 
cause  than  the  ordinary  rent  and  taxes  of  the  premises.  It 
must  be  something  which  the  lessee  was  not  bound  by  the 
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lease  to  pay,  and  which  has  had  the  effect  to  preserve  the 
security  for  the  benefit  of  a  judgment  creditor.  Such  a 
claim  would  be  the  payment  of  an  assessment  which  the 
lessor  was  bound  to  pay  and  did  not,  the  payment  of  which 
prevented  the  termination  of  the  lease  by  a  sale. 

The  learned  justice  erred  in  holding  the  moneys  expended 
after  the  recovery  of  the  judgment  by  the  plaintiff  were 
exempt  from  the  lien  of  the  judgment  recovered  prior  there- 
to, and  should  be  paid  before  such  judgment. 

Judgment  should  be  reversed,  and  a  new  trial  granted, 
costs  to  abide  event. 
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N.  Y.  SUPERIOR  COURT. 

BENJAMIN     HAGUE,     plaintiff,     agt.     OWEN     O'CONNER, 

defendant. 

Proof  of  a  parol  agreement  between  a  plaintiff  and  a  defendant  to  the  effect  "that, 
in  case  plaintiff  would  procure  certain  lauds  of  the  defendant  to  be  sold,  or  would 
find  a  market  for  the  same,  at  an  aggregate  price  of  not  less  than  a  certain  sum 
named  by  the  defendant,  the  defendant  would  sell  the  lands  for  said  price  and 
pay  to  tlie  plaintiff  for  his  services  one  half  of  the  excess,  which  the  plaintiff 
would  procure  to  be  given  over  and  above  the  sum  named  by  the  defendant,"  fol- 
lowed up  by  further  proof  showing  full  performance  on  the  part  of  the  plaintiff  at 
a  price  exceeding  the  limit  named  by  the  defendant  and  a  subsequent  refusal  of 
the  defendant  to  convey,  is  sufficient  to  entitle  the  plaintiff  to  recover  his  com- 
pensation, as  agreed  upon. 

General  Term,  June,  1869. 

ALBERT  ROBERTS,  for  plaintiff. 
CHARLES  D.  INGERSOLL,  for  defendant. 

By  the  court,  FREEDMAN,  J. — The  action  is  based  upon  and 
upon  the  trial  the  plaintiff  proved,  a  parol  agreement  made 
and  entered  into  between  him  and  the  defendant  in  about  the 
month  of  September,  3867,  to  the  effect  that  in  case  plain- 
tiff would  procure  certain  lands  of  the  defendant  to  be  sold, 
or  would  find  a  market  for  the  same,  at  an  aggregate  price 
of  not  less  than  seventeen  thousand  dollars,  the  defendant 
would  sell  the  lands  for  said  price,  and  pay  to  the  plaintiff 
for  his  services  one  half  of  the  excess  which  the  plaintiff 
could  procure  to  be  given  over  and  abov<£  the  said  aggregate 
s:im.  The  evidence  further  shows,  and  it  is  not  disputed, 
that  in  pursuance  of  said  agreement,  the  plaintiff  appraised 
the  property,  divided  it  into  lots,  made  a  map,  and  estimated 
the  price  of  each  lot;  that  he  submitted  the  map  and  ap- 
praisement to  the  defendant,  who  approved  of  it  as  made  j 
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that  plaintiff  thereupon  got  circulars  printed,  and  went  round 
with  them,  and  finally  procured  purchasers  for  all  the  lots  at 
the  aggregate  price  of  eighteen  thousand  four  hundred  and- 
seventy-five  dollars;  that  Thursday  evening,  the  13th  of 
February,  1868,  was  appointed  between  the  parties  to  this 
action  and  the  purchasers  as  the  time,  and  Farmers'  Institute 
as  the  place,  for  the  delivery  of  the  deeds,  and  that  a  meet- 
ing of  all  parties  took  place  accordingly.  It  appears,  how- 
ever, that  the  defendant,  not  having  the  deeds  ready  for 
delivery  at  the  appointed,  time  and  place,  applied  for  and 
obtained  an  adjournment  until  the  following  Tuesday, 
February  18,  1868,  but  that  at  the  same  time  he  com- 
mended the  plaintiff  for  the  manner  in  which  the  latter  had 
managed  the  business  and  informed  the  purchasers  that  the 
plaintiff  was  not  to  blame  for  the  delay.  On  the  18th  another 
meeting  of  the  plaintiff  and  the  purchasers  took  place  pur- 
suant to  adjournment,  but  the  defendant  did  not  appear,  and 
again  made  a  default  in  the  delivery  of  the  deeds.  Upon 
these  facts,  I  think  the  plaintiff  is  entitled  to  recover  his 
compensation  as  agreed  upon.  I  am  of  the  opinion  that  he 
has  shown  a  perfect  cause  of  action,  which  could  not  be 
defeated  again  by  the  introduction  by  defendant's  counsel 
upon  plaintiff's  cross-examination  and  against  plaintiff's 
objection  of  a  new  agreement,  alleged  to  have  been  made  by 
plaintiff  on  the  day  after  the  second  default  of  the  defendant, 
for  the  reason,  amongst  others,  that  the  evidence,  as  it 
stands,  shows  that  the  plaintiff  was  induced  by  the  defend- 
ant to  sign  it  upon  the  representation  and  in  the  belief  that 
it  related  solely  to  an  allowance  by  plaintiff  to  defendant  of 
five  per  cent,  out  of  his  share  of  the  profits,  and  that  the 
plaintiff  did  not  know  or  suspect  it  to  contain  anything  else. 

The  plaintiff's  exception  to  the  order  dismissing  his  com- 
plaint should  be  sustained,  and  the  said  order  of  dismissal 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  the  event. 

MONELL  and  JONES,  JJ".,  concurred. 
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SUPREME  COURT. 

FRANCIS  H.  MORAN,  respondent,  agt.  WILLIAM  MCCLEARNS, 

appellant. 


la  an  action  against  an  overseer  of  highways  for  wrongfully  diverting  a  water- 
course on  the  plaintiff's  land,  it  is  error  for  the  judge  to  instruct  the  jury  that  the 
diversion  of  the  waters  on  the  plaintiff's  land  was  wrongful,  and  that  the  plain- 
titf  is  entitled  to  recover  the  damages  he  has  sustained  thereby. 

Whether  the  diversion  was  wrongful  or  net,  depended  upon  a  variety  of  questions 
of  fact  which  were,  and  fairly  might  b«,  controverted  upon  the  evidence,  and  the 
statement  of  the  court  to  the  jury  seems  to  preclude  any  consideration  by  them  of 
the  various  facts  in  controversy,  and  upon  which  the  legal  right  depended,  and 
which  it  was  error  to  withdraw  from  the  jury,  and  pass  upon  as  a  question  of 
law. 

It  is  also  error  for  the  court  to  instruct  the  jury  that  if  the  defendant  acted  mali- 
ciously in  diverting  the  water,  to  injure  the  plaintiff,  the  plaintiff  was  entitled  to 
recover  all  the  damages  he  had  sustained,  whether  the  defendant  had  a  right  to 
turn  the  water  or  not. 

This  amounts  to  an  instruction  to  the  jury  that,  notwithstanding  a  public  officer  may 
be  fully  warranted  and  duly  authorized  in  law  to  do  the  act  complained  of.  yet 
his  motives  are,  in  such  a  case,  the  subject  of  inquiry  by  the  jury,  and  if  they  come 
to  the  conclusion  that  his  motives  were  selfish  and  sinister,  then  the  aet  becomes 
unlawful. 

Such  H  rule  determining  the  liability  of  public  officers — not  according  vo  the  lawful- 
ness of  their  acts,  but  according  to  what  a  jury  may  suppose  to  have  been  their 
secret  motives — cannot  be  tolerated. 


Fourth  Department,  Submitted  May  General  Term,  1S71, 

Decided  at  June  Term,  187 1. 

'Before  MULLIN,  P.  «/.,  JOHNSON  and  TALCOTT,  JJ. 

THIS  was  an  appeal  from  a  judgment  of  the  county  court 
of  Onondnga  County,  in  favor  of  the  plaintiff.  The  action 
arose  in  justice's  court,  where  the  plaintiff  recovered  $140 
damages.  Upon  an  appeal  brought  by  the  defendant  to  the 
county  court  of  Onondaga  County,  the,  action  was  tried  be- 
fore Hon.  HENRY  RIEGEL,  county  judge,  and  a  jury,  and 
Voi*  XLI.  19 
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resulted  in  a  verdict  in  favor  of  the  plaintiff  for  the  sura  of 
$150. 

The  facts,  so  far  as  they  are  material,  are  sufficiently 
stated  in  the  opinion  of  the  court. 

LUDINGTON  &  GILLESPIE,  for  respondent. 
FULLER  &  VANST,  for  appellant. 

By  the  court,  TALCOTT,  J. — The  action  was  for  wrong- 
fully diverting  a  watercourse  on  the  plaintiff's  land,  to  his 
damage.  The  defendant  justified  as  overseer  of  highways. 
The  facts  seem  to  have  been  that  the  defendant,  as  over 
;seer  of  highways,  had  opened  a  ditch  on  the  west  side 
of  a  road  in  his  district,  which  had,  for  some  tune,  been  ob- 
structed, and  had  also  destroyed  a  sluiceway  which  had 
been  constructed  by  the  trustees  of  a  school  district,  across 
the  same  road,  whereby  the  water  flowing  on  the  west  side 
was  carried  across  on  to  an  east  and  west  road ;  the  effect 
of  which  was,  at  times,  to  excavate  the  east  and  west  road, 
and  render  it  dangerous,  if  not  impassable.  Another  effect 
of  the  sluiceway  which  had  been  made  by  the  trustees  of 
the  school  district,  was  to  throw  upon  the  defendant's  farm 
water  from  the  west  ditch,  which  had  not  before  been 
.accustomed  to  flow  on  his  land,  and  to  subtract  a  consider- 
able quantity  of  water  from  that  which  had  formerly  flowed 
-down  the  west  ditch  and. thence,  by  another  existing  sluice- 
•way,  across  the  road  on  to  the  land  of  the  plaintiff. 

It  was  claimed  by  the  plaintiff  that  in  thus  changing  the 
•course  of  the  water,  the  defendant  was  actuated  by  motives 
,of  self  interest  to  protect  his  own  land,  and  not  by  motives 
•connected  with  the  public  interest,  or  by  a  design  to  injure 
the  plaintiff. 

On  the  trial,  the  question  as  to  where  the  water  had  been 
.accustomed  to  flow  before  the  trustees  of  the  school  district 
ihad  changed  its  course,  was  litigated ;  and  the  defendant 
.gave  evidence  tending  to  show  that,  from  time  immemorial, 
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the  water  had  been  used  to  flow  down  the  west  ditch  until 
the  time  when  it  was  thus  intercepted  by  the  trustees  of 
the  school  district ;  and  also  tending  to  show  the  material 
injury  to  the  east  and  west  highway  which  was  produced 
by  the  change  which  had  been  made;  and  tending  to  show 
that  the  acts  done  by  the  defendant  only  restored  the  water- 
course to  its  ancient  condition,  and  were  proper  to  protect 
the  east  and  west  highway. 

Among  a  great  variety  of  propositions,  the  couut,  on  the 
trral,  stated  to  the  jury  as  follows: 

"  I  think,  therefore,  that  the  diversion  of  these  waters 
upon  the  plaintiff's  land,  was  wrongful,  and  that  the  plain- 
tiff is  entitled  to  recover  the  damages  he  has  sustained  by 
reason  of  the  diversion  of  these  waters  upon  his  land." 

To  this  the  defendant  excepted.  This  appears  to  have 
been  an  instruction  to  the  jury  that  the  plaintiff  was  en- 
titled to  recover,  and  not  a  mere  intimation  of  an  opinion 
on  a  question  of  fact,  and  must  have  been  so  received. 

Now,  whether  the  diversion  was  wrongful  or  not,  de- 
pended upon  a  variety  of  questions  of  fact,  which  were,  and 
fairly  might  be,  controverted  upon  the  evidence,  and  the 
statement  of  the  court  to  the  jury  seems  to  preclude  any 
consideration  by  them  of  the  various  facts  in  controversy, 
and  upon  which  the  legal  right  depended,  and  which  it  was 
error  to  withdraw  from  the  jury  and  pass  upon  as  a  ques- 
tion of  law. 

Again:  the  court  instructed  the  jury  as  follows: 

"If  you  come  to  the  conclusion  that  the  defendant  acted 
maliciously  in  diverting  this  water,  that  he  did  not  do  it 
because  he  deemed  it  a  public  duty,  or  because  he  deemed 
it  reasonable  and  proper  for  him  to  do  it  as  a  public  officer, 
but  did  it  maliciously  to  injure  Mr.  Moran,  then  the  plain- 
tiff is  entitled  to  recover  all  the  damages  he  has  sustained, 
whether  he  had  a  right  to  turn  the  water  or  not." 

This  instruction  was  excepted  to.  It  amounts  to  an  in- 
struction to  the  jury,  that  notwithstanding,  a  public  officer 


292  NEW  YORK  PRACTICE  REPORTS. 

Moran  agt.  McCIeaina. 

way  be  fully  warranted  and  duly  authorized  in  law  to  do 
the  act  complained  of,  yet,  his  motives  are  in  such  a  case 
the  subject  of  inquiry  by  the  jury,  and  if  they  come  to  the 
conclusion  that  his  motives  were  selfish  and  sinister,  then 
the  act  becomes  unlawful. 

It  is  scarcely  necessary  to  say  that  such  a  rule  determining 
the  liability  of  public  officers,  not  according  to  the  lawfulness 
of  their  acts,  but  according  to  what  a  jury  may  suppose  to 
have  been  their  secret  motives,  could  not  be  tolerated.  In 
civil  actions  the  inquiry  is  first  as  to  the  lawfulness  of  the 
act  complained  of.  If  the  act  be  unlawful,  the  motives 
which  have  actuated  a  party,  may  in  many  cases  operate 
upon  the  question  of  damages,  but  the  motives  can  rarely 
be  a  subject  of  inquiry  where  the  act  done  was  in  the 
exercise  of  a  clear  legal  right.  It  was  no  valid  objection  to 
the  justification  of  the  defendant  that  he  had  not  been 
ordered  by  the  commissioners  of  highways,  to  make  the 
repairs  in  question.  It  is  made  the  duty  of  the  overseer  of 
highways  under  a  penalty  to  keep  the  highways  in  his  dis- 
trict in  repair,  and  it  is  well  settled  that  this  duty  devolves 
upon  him  whether  he  has  been  directed  by  the  commission- 
ers or  not.  (McFadden  agt.  Kinsbury,  11  Wend,,  667). 

The  judgment  of  the  county  court  must  be  reversed*  and 
a  new  trial  granted  in  that  court,,  costs  to  abide  the  event. 
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COURT  OF  SESSIONS. 

THE   PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  SIDNEY 

BURR. 

A  tradesman  to  whom  raw  materials  are  given  to  be  converted  into  manufactured 
articles,  (leather  stock  to  be  manufactured  into  shoes,)  who  contracts  and  receives 
them  in  good  faith,  is  not  guilty  of  embezzlement,  by  a  subsequent  wrongful  con- 
version of  the  manufactured  articles. 

The  empioyment  of  the  tradesman,  is  an  independent  contract,  and  creates  not  the 
relation  of  master  and  servant,  but  that  of  bailor  and  bailee. 

Kings  County,  June,  1871. 

THE  defendant  was  tried  and  convicted  of  embezzlement 
at  the  May  term  of  this  court.  Several  questions  presented 
by  the  case,  being  reserved  for  subsequent  consideration  and 
disposal. 

TROY,  J. — The  evidence  established  the  following  facts: 
— The  defendant,  a  boot  and  shoe  maker,  residing  in  the 
city  of  Brooklyn,  was  occasionally  employed  as  such  by  the 
prosecutor  who  was  a  shopkeeper  in  the  business  of  manu- 
facturing and  selling  boots  and  shoes  in  the  city  of  New 
York,  to  manufacture  for  him,  he  furnished  the  materials 
ready  cut  and  prepared  for  manufacture,  the  defendant 
taking  those  materials  to  his  own  house  and  returning  the 

O  O 

work  when  completed.  He  was  not  paid  regular  wages ; 
his  compensation  depending  upon  and  being  regulated  by 
the  quantity  of  work  performed  at  fixed  prices,  and  pay- 
ment to  be  made  on  the  completion  and  return  of  the  work 
as  agreed  on. ' 

He  was  not  permanently  or  exclusively  employed  by  the 
prosecutor,  but  did  such  other  work  in  addition  to  that  fur- 
nished by  him  as  he  could  obtain. 
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In  January  last  he  received  from  the  prosecutor  at  the 
city  of  New  York,  "  seventy-two  pairs  of  stock  for  shoes," 
of  the  value  of  sixty-five  dollars,  to  be  made  into  shoes  and 
returned  when  completed  ;  that  he  brought  the  goods  to  his 
home  in  Brooklyn,  and  having  completed  the  work,  he 
carried  it  to  New  York,  for  the  purpose  of  returning  it  to 
the  prosecutor,  when  under  the  influence  of  liquor  he  sold, 
or  consented  to  the  sale,  of  the  property,  and  shared  the 
proceeds  with  a  companion. 

The  statute  defining  the  offense  of  embezzlement,  declares 
that,  u  if  any  clerk  or  servant  of  any  private  person,  or  of 
any  copartnership,  (except  apprentices  and  persons  within 
the  age  of  eighteen  years,)  or  if  any  officer,  agent,  clerk  or 
servant  of  any  incorporate  company,  shall  embezzle  or  con- 
vert to  his  own  use,  take,  make  away  with,  or  secrete  with 
intent  to  embezzle,  or  convert  to  his  own  use,  any  money, 
goods,  rights  of  actions,  or  other  valuable  securities  or  effects 
whatever,  belonging  to  any  other  person  which  shall  have 
come  into  his  possession  or  under  his  care  by  virtue  of  such 
employment  or  office,  he  shall  upon  conviction  be  punished 
in  the  manner  prescribed  by  law  for  feloniously  stealing." 
&c. 

The  indictment  in  this  case  describes  the  prisoner  as  the 
clerk  and  the  servant  of  prosecutor,  and  charges  him  with 
having  embezzled  ''seventy-two  pairs  of  stock  for  shoes." 

Embezzlement  is  a  species  of  larceny,  and  the  term  is 
applicable  to  cases  of  furtive  and  fraudulent  appropriation  by 
clerks,  servants  or  carriers  of  property  coming  into  their 
possession  by  virtue  of  their  employment,  it  is  distinguished 
from  larceny,  properly  so  called,  as  being  committed  in 
respect  of  property  which  is  not  at  the  time  in  the  actual 
possession  of  the  owner.  (See  4  Blackstone's  Com ,  220, 
231  ;  BurrilVs  Law  Die.,  vol.  1,  p.  415;  Harbour's  Crim. 
Law,  149  ;  3  Arcliabold's  C.  P.  &  P.,  449  ;  Eoscoe's  Cr.  Ev. 
414  ;  Jtussell  on  Crimes.) 

To  constitute  larceny,  it  is  necessary  that  the  property 
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should  be  taken  from  the  possession  of  the  owner  or  person 
in  possession  thereof  with  a  felonious  intent,  and  it  may  be 
committed  by  any  person  ;  whereas  embezzlement  under 
our  statutes  can  only  be  committed  by  a  clerk  or  servant  of 
a  private  person,  or  of  a  copartnership,  or  an  officer,  agent, 
clerk  or  servant  of  an  incorporated  company,  or  by  a  carrier; 
it  cannot  be  committed  with  respect  to  property  in  the 
possession  of  the  owner,  employer  or  master,  but  only  of 
such  property  as  shall  have  come  into  the  possession  of  the 
class  of  persons  described,  by  virtue  of  their  employment  or 
office.  The  law  contemplates  a  lawful  possession  in  the 
servant  acquired  from  some  person  other  than  the  master, 
but  by  virtue  of  his  employment  and  his  appropriation  while 
in  trausitu  before  it  reaches  the  hands  of  such  master  or 
employer  or  is  applied  to  the  purposes  directed  by  him. 
When  the  property  or  money  received  is  delivered  to  the 
owner  by  the  servant,  or  applied  as  directed  by  him,  it  ceases 
to  be  the  subject  of  embezzelment,  and  if  taken  thereafter 
feloniously,  it  is  larceny,  not  embezzlement.  (See  2  Leach. 
831  ;  1  Leach.,  28;  and  cases  referred  to.) 

And  a  distinction  is  drawn  in  this  country,  as  was  for- 
merly in  England,  between  the  case  of  property  or  money 
placed  in  the  hands  of  the  servant  or  clerk  by  the  master 
or  employer  for  any  purpose,  and  the  case  of  money  or 
property  received  by  the  clerk  or  servant  for  the  master 
from  a  third  party.  In  the  first  case,  the  clerk  or  servant 
is  decided  to  have  merely  the  custody  of  the  property  as 
contra-distinguished  from  the  legal  possession,  which  re- 
mains in  the  master  or  employer.  In  the  other  case,  as  the 
person  paying  the  money  or  delivering  the  property  to  the 
servant  intends  to  part,  and  does  part,  with  the  possession 
and  the  temporary  or  permanent  control  of  the  thing 
delivered,  and  as  the  master  acquires  no  possession  or  con- 
trol until  delivery  to  him,  and  in  the  mean  time  possession 
arid  control  must  be  in  some  one,  the  clerk  or  servant  is 
the  only  person  who  can  be  said  to  have  such  possession. 
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Now,  by  the  term  custody  of  property  as  contra-dis- 
tinguished from  legal  possession,  I  understand  to  be  meant, 
that,  charge  to  keep  and  care  for  the  owner,  subject  to  his 
order  and  direction  without  any  interest  or  right  therein 
adverse  to  him,  which  every  servant  possesses  with  regard 
to  the  goods  of  his  master  confided  to  his  mere  care,  which 
custody  may  be  terminated  or  prolonged  according  to  the 
will  and  pleasure  of  the  master.  But  where  the  owner  of 
personal  property  delivers  it  to  another  for  any  purpose,  in- 
tending not  only  to  part  with  the  custody  but  with  the 
absolute  right  or  control  of  the  property  for  any  length  of 
time,  he  parts  not  only  with  such  custody  but  with  the 
legal  possession  as  well,  for  the  actual  possession  of  the 
property  with  a  cessation  of  the  rights  of  ownership  for  a 
period,  however  short,  transforms  such  actual  possession 
which  under  other  circumstances  might  create  but  a  mere 
custody,  into  a  legal  possession  in  the  person  having  it;  and 
that  this  is  so  it  seems  to  me  there  can  be  no  doubt,  for  if 
the  manual  possession  is  gone  from  the  owner,  and  the  right 
of  ownership  and  control  is  ever  so  temporarily  suspended, 
where  can  the  legal  possession  be,  if  not  in  the  person  hav- 
ing the  manual  possession  and  the  right  to  hold  it  as  against 
every  one  ?  For  the  owner  has  not  the  manual  possession 
and  his  right  as  owner  has  ceased  by  temporary  waiver, 
agreement  or  otherwise,  so  having  neither  the  manual  pos- 
session or  the  right  of  disposal,  such  possession  and  right 
must  be  elsewhere;  and  if  elsewhere  and  united  in  the  same 
person,  it  constitutes  a  legal  possession  for  the  time  being 
against  the  world. 

Consequently,  where  a  bailment  occurs  in  good  faith  on 
both  sides,  and  the  bailee  subsequently  converts  the  prop- 
erty, he  cannot  be  convicted  of  larceny,  for  it  is  not  a  taking 
from  the  owner,  and  he  cannot  be  convicted,  of  taking  from 
his  own  possession. 

Accordingly,  if  a  man  hire  a  horse  to  ride  a  journey,  in- 
tending at  the  time  to  return  him,  and  sell  him  afterward? 
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on  the  road,  he  cannot  be  convicted  of  larceny — of  course 
he  would  have  no  right  to  sell — the  purchaser  would  take 
no  title,  not  even  the  use  of  the  animal  for  the  unexpired 
term  of  the  bailment,  because  the  bailment  would  be  deter- 
mined by  the  wrongful  act,  and  the  owner  could  claim  his 
property  instanter /  but  the  bailee  could  not  be  convicted 
of  larceny,  for  he  had  the  actual  possession  and  the  right 
thereto  as  against  the  owner,  and  therefore  the  legal  pos- 
session, or  if  in  the  case  last  supposed,  the  property  should 
be  stolen  from  the  bailee  by  a  third  party;  the  indictment 
might  describe  the  property  as  that  of  the  bailor  or  bailee  ; 
but  in  either  case  it  must  necessarily  charge  that  it  was 
taken  from  the  possession  of  the  bailee,  and  if  it  charged 
that  such  property  was  taken  from  the  possession  of  the 
real  owner,  and  it  appeared  that  such  taking  was  during  the 
bailment  while  the  owner  had  neither  the  actual  possession 
or  right  thereto,  the  thief  could  not  be  convicted  thereunder. 
Now,  the  facts  in  this  case  being;  settled,  the  first  question 
arising  for  determination  is,  does  the  defendant  come  within 
the  class  of  persons  described  in  the  statute  by  whom  the 
crime  of  embezzlement  can  be  committed? — in  other  words, 
was  he  a  clerk  or  servant  of  the  prosecutor  ?  I  do  not  think 
he  was  either;  he  was  certainly  not  the  clerk  of  the  prose- 
cutor, and  I  cannot  regard  him  as  his  servant  in  any  sense 
of  the  term  ; — of  course  the  term  *'  servant"  does  not  mean 
nor  is  the  language  limited  in  its  application  to  the  mere 
menial  servant  of  the  prosecutor,  but  it  does  mean  and  in- 
tend that  relation  between  the  parties  which  gives  the  em- 
ployer the  right  to  order,  command,  direct  and  control,  and 
imposes  on  the  person  employed  the  duty  of  obedience  and 
subjection  in  the  performance  of  the  particular  service,  at 
all  times  and  in  every  particular,  and  with  regard  to  the 
property  of  the  master  delivered  by  him  to  the  servant  in 
the  course  of  such  employment,  gives  to  such  servant  the 
temporary  custody  thereof  merely,  the  legal  possession  re- 
maining in  the  owner. 
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The  employment  of  the  prisoner  in  this  case,  was  not  of 
such  character,  it  was  an  independent  contract  and  created, 
not  the  relation  of  master  and  servant,  but  that  of  bailor 
and  bailee.  The  property  was  delivered  to  the  prisoner  in 
pursuance  of  this  contract  to  be  returned  to  the  bailor 
when  the  contract  was  completed.  The  bailor  parting  not 
only  with  the  custody  but  with  the  possession  and  his  right 
to  control  same,  until  the  completion  of  the  contract, 
reserving  no  right  to  control  or  direct  the  bailee  in  the 
mean  time,  either  in  the  performance  of  the  work,  the  place 
of  performance  or  the  agency  or  manner  of  such  performance. 

The  bailor  could  not  demand,  nor  would  he  be  entitled 
to  reclaim,  the  said  property  before  the  completion  of  the 
contract ;  he  could  not  dictate  to  the  bailee  as  to  whether 
the  bailee  himself  should  do  the  work  or  whether  it  should 
be  done  by  others  under  the  bailee's  direction  ;  he  had  no 
right  to  say  at  what  place  or  places  it  should  be  done,  or 
prescribe  the  means  of  doing  it  5  he  could  only  hold  the 
bailee  responsible  for  a  performance  of  the  contract,  without 
having  any  power  over  the  agency  by  which  such  per- 
formance was  effected,  arid  when  the  contract  was  com- 
pleted he  could  not  then  compel  a  delivery  of  the  property 
without  paying  the  contract  price  ;  on  the  other  hand,  the 
bailee  hud  a  right  to  perform  the  work  where  he  pleased,  to 
do  it  himself,  or  employ  others  to  do  it,  as  he  thought 
proper  j  his  duty  to  the  bailor  was  to  fulfill  the  contract  j 
the  way,  manner,  and  means,  of  such  fulfillment  resting 
entirely  with  himself.  He  had  a  lien  also  upon  the  prop- 
erty for  the  contract  price  and  the  right  to  hold  the  prop- 
erty as  against  the  bailor  for  a  sufficient  time  to  perform 
the  contract,  and  thereafter  until  paid  he  had  not  only  the 
custody  but  the  possession  of  the  property,  and  possession 
coupled  with  an  interest  as  against  the  bailor,  the  right  of 
the  prosecutor  as  owner  to  reclaim  or  interfere  with  the 
property  being  suspended  during  the  performance  of  the 
contract. 
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On  the  other  hand  a  servant  is  at  all  times  and  places, 
while  in  the  service  of  the  master  and  about  the  performance 
of  his  servitude,  subject  to  the  commands  and  direction^  of 
such  master;  the  manner  of  performing  the  work,  the  means 
of  such  performance,  the  place  thereof,  and  all  the  details 
in  respect  thereto,  are  equally  within  his  control;  he  can 
stop  the  work  when  he  sees  fit,  change  the  original  direc- 
tions given  about  it  from  time  to  time,  do  it  as  he  pleases 
and  alter  it  again  as  he  nay  desire ;  take  the  property 
from  the  custody  of  the  servant,  and  discharge  him  at  his 
pleasure.  The  servant  would  have  a  mere  custody,  the 
legal  possession  remaining  in  the  master.  The  servant 
would  have  no  lien  for  his  labor  on  the  property,  and  with- 
out possession  none  could  exist.  The  master  would  have 
the  absolute  control — the  servant  would  be  the  mere 
machine. 

The  distinctive  characteristics  of  the  relations  of  master 
and  servant  and  bailor  and  bailee,  are  so  clearly  marked  and 
defined  that  no  doubt  can  be  entertained  of  the  real  nature 
of  the  relationship  existing  between  the  prosecutor  and  the 
prisoner.  In  this  case  it  was  that  of  employer  and  em- 
ployee, under  a  contract  between  the  parties  whereby 
mutual  and  independent  rights  were  created  and  conferred, 
and  the  prisoner  was  in  no  sense  of  the  term  either  the  clerk 
or  the  servant  of  the  prosecutor. 

As  the  conclusion  I  have  come  to  on  this  point  substan- 
tially disposes  of  the  conviction,  it  might  not  be  necessary 
to  regard  the  other  matters  which  effect  it.  And  yet  it 
may  not  be  proper  to  pass  over  any  other  defect  which 
would  render  the  conviction  invalid,  independent  of  the  cor- 
rectness of  my  views  on  the  first  point.  And  that  there 
are  others  fatally  defective  there  can  be  no  doubt.  In  the 
first  place,  the  indictment  charges  the  embezzlement  of 
stock  ;  the  proof  is  that  the  stock  was  made  into  shoes  by 
the  direction  of  the  owner.  The  act  of  thus  converting  the 
stock  into  manufactured  articles  did  not  constitute  an  illegal 
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appropriation  to  the  use  of  the  prisoner;  that  he  thereafter 
made  away  with  the  shoes  is  beyond  doubt ;  but  it  was 
shots  he  appropriated,  not  stock, — he  could  not  therefore, 
if  the  other  facts  necessary  to  constitute  embezzlement  ex- 
isted, be  convicted  thereof  under  the  indictment  of  embez- 
zling stock,  the  proof  brnng  of  different  articles.  (See  Com. 
agt.  Merrifteld,  4  Met.,  468.)  In  the  second  place — apart 
from  what  has  been  already  said — if  the  unauthorized  ap- 
propriation of  the  property  constituted  any  offense,  such 
offense  was  committed  in  the  city  and  county  of  New  York, 
and  without  the  jurisdiction  of  this  court. 

I  can  find  no  case  under  our  statutes  at  all  analogous  to 
this.  The  idea  is  entirely  new  to  me  that  a  tradesman  to 
whom  raw  materials  are  given  to  be  converted  into  manu- 
factured articles,  who  contracts  and  receives  them  in  good 
faith  upon  a  contract  such  as  existed  in  this  case,  would  be 
guilty  of  embezzlement  by  a  subsequent  wrongful  con- 
version. Perhaps  the  act  should  be  made  a  crime, — morally 
there  may  be  no  difference  between  it  and  the  acts  which 
constitute  embezzlement ;  but  it  is  certainly  not  a  crime  at 
common  law,  and,  therefore,  until  our  statutes  make  it  one, 
the  courts  cannot  so  regard  it.  It  may  be  said  this  view  of 
the  law  imposes  hardship  upon  employers,  but  I  do  not  see 
that  such  is  the  fact.  It  is  simply  necessary  that  they 
should  use  discrimination  in  the  selection  of  workmen,  and 
know  who  they  are  dealing  with  ;  in  this  way  they  can 
protect  themselves,  or  in  many  others ;  they  may  require 
security,  or  make  such  special  contracts  as  by  retaining  in 
themselves  the  legal  possession  and  constituting  the  person 
employed  but  a  mere  servant,  as  will  bring  such  person 
within  the  statute  of  embezzlement. 

The  English  cases  afford  very  little  light  on  the  subject, 
as  the  English  statutes  relating  to  it  are  broader  and  better 
than  ours;  in  fact,  in  England,  except  so  far  as  the  mere 
proof  is  concerned,  the  distinction  between  embezzlement 
and  larceny  has  ceased  to  exist  j  a  conviction  can  now  be 
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3f  either  offense  under  an  indictment  charging  the  other. 
( See  24  and  25,  Victoria,  C.,  9(3  ^§  68,  72).  And  the  question 
of  possession  is  disposed  of  by  a  special  statutory  provision, 
declaring  that  the  property  shall  be  deemed  to  have  been 
taken  from  the  possession  of  the  master  or  employer, 
although  such  master  or  employer  did  not  receive  same, 
other  than  by  the  actual  possession  of  the  clerk,  servant,  or 
person  employed. 

Entertaining  these  views,  it  becomes  the  duty  of  the 
court  to  set  aside  the  verdict  herein ;  and  as  there  is  con- 
siderable doubt  with  regard  to  the  power  of  the  court  to 
set  aside  a  verdict  without  ordering  a  new  trial,  the  order 
will  be  in  that  form  j  but  as  a  new  trial  in  this  case  would 
be  but  a  mere  matter  of  formality,  and  a  conviction  could 
not  under  any  circnmstance  be  had,  the  prosecuting  officer, 
if  he  desires  it,  can  have  an  order  of  nolle proseqid  ;  but  in 
the  meantime,  whether  such  order  is  entered  or  indictment 
retried,  the  prisoner  is  discharged  without  bail. 
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N.  Y.  SUPERIOR  COURT. 

DAVID  GROESBEECK,  plaintiff,  agt.  WM.  E.  DUNSCOMB  and 
MORGAN  Dix,  defendants. 


A  demurrer  to  a  pleading  admits  all  the  material  facts  stated  in  that  pleading,  bnt 
alleges  that  those  facts  in  law  do  not  constitute  a  cause  of  action  or  defense,  u* 
the  case  may  be. 

A  demurrer  admits  all  the  allegations,  but  it  admits  nothing  but  what  is  material 
and  well  pleaded,  and  it  is  only  a  technical  admission,  and  does  not  involve  a 
confession.  Conclusions  of  law  are  never  admitted  by  a  demurrer 

Where  a  corporation  is  not  made-  a  party,  its  property  i-annoi  be  taken  from  it  and 
put  into  the  hands  of  receivers. 

Where  the  directors  of  a  railroad  company  are  sued  individually,  a  receiver  cannot 
be  appointed  to  take  charge  of  the  affairs  of  the  road ;  nor  can  one  of  two  cetlui 
qrue  trusts  be  sued  without  the  joining  of  the  cestui  que  trusts. 

The  ipgal  estate  of  every  corporate  body  is  vesued,  not  in  the  individual  corporators, 
but  in  the  corporation  itself;  the  estate,  however,  is  a  trust  for  the  benefit  of  the 
corporators. 

By  the  wise  policy  of  the  law,  corporate  bodies  are  forbidden  to  be  seized  to  a  use; 
but,  by  a  like  policy,  this  law  permits  them  to  be  vested  with  a  trust. 

Where  a  plaintiff  desires  to  establish  his  cUim  to  be  a  corporator,  or  to  preach  in 
the  church  of  the  corporation,  or  to  have  a  receiver  appointed  to  take  charge  of 
the  corporate  property,  he  cannot  have  such  relief  in  an  action  against  private 
individuals.  • 

Where  property  is  described,  in  a  complaint,  as  being  in  the  possession  of  defendants 
and  their  associates,  styling  them  "  The  Rector,  Churchwardens  and  Vestrymen 
of  Trinity  Church,"  and  where  it  is  not  alleged  that  they  are  not  entitled  to  these 
offices,  their  possession  and  acts  are  those  of  the  corporation,  and  the  corporation 
alone  is  the  party  to  be  held  responsible  for  them. 

Where  predecessors  are  spoken  of,  it  is  equivalent  to  admitting  that  defendants  have 
succeeded  to  the  office  of  such  predecessors. 

Where  defendants  are,  by  the  supposition  of  the  complaint,  possessed  of  properly 
not  in  iheir  own  right,  but  in  the  right  of  the  corporation,  they  ought  not  to  sur- 
render such  property  to  a  receiver  without  having  the  corporation  before  the 
court  to  defend  its  rights. 

Statements  in  a  pleading  must  be  taken  as  strongly  as  possible  against  the  party 
making  them. 

Where  a  party  alleges  that  he  is  a  corporator,  or  a  successor  to  a  corporator,  it  is 
very  bad  pleading  if  he  do  not  also  allege  how  he  became  a  corporator,  or  a 
successor  to  a  corporator. 

Before  a  suitor  can  claim  the  interposition  of  a  court  of  justice,  either  in  law  or  in 
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equity,  he  must  have  some  wrong  to  remedy,  some  grievance  to  redress,  or  some 
claim  to  enforce. 

It  is  common  for  legislative  bodies,  in  novel  and  special  cases  which  have  eluded 
the  penetration  of  former  legislators,  to  pass  acts,  in  the  nature  of  declaratory 
acts,  to  pluck  up  dtecord  and  litigation  by  the  roots,  that  general  quiet  may  be 
promoted.  Such  acts  resemble  bills  of  peace  in  chancery. 

Members  of  every  corporation  have  an  interest  in  its  estate  while  they  continue 
members,  and  no  longer. 

A  right  to  the  corporate  property  is  strictly  local  in  its  enjoyment.  Whenever  a 
corporator  removes  and  settles  permanently  without  the  precints  of  the  corpora- 
tion, his  franchise,  ipso  facto,  ceases.  Thus,  if  an  inhabitant  of  the  city  of  New 
York  quits  the  city  and  takes  up  his  residence  in  the  county  of  Westchesttr,  he 
relinquishes  his  rights  as  a  member  of  the  city  corporation,  and  he  cannot  resume 
them  in  any  other  way  than  by  returning  and  again  fixing  his  residence  in  the 
city. 

By  the  discipline  of  the  English  church  n»  person  can  at  the  same  time  be  a  regular 
communicant  in  separate  parishes  under  the  care  of  different  and  independent 
rectors.  The  canons  of  the  church  particularly  direct  that  the  '"sacrament  shall 
not  be  administered  by  the  rector  of  one  parish  to  the  parishioners  of  another, 
without  the  license  of  the  rector  of  the  latter  parish,  except  to  travelers,  to  per- 
sons in  danger  of  death,  or  In  cases  of  necessity." 

The  rector  is  authorized,  under  certain  circumstances,  to  refuse  the  sacrament  even 
to  his  parishioners. 

The  only  legal  evidence  that  tke  parishioner  is  a  communicant  is  his  receiving  the 
sacrament  in  the  parish  church,  by  and  with  the  consent  of  the  priest,  and  the 
rector  cannot  take  notice  of  the  receipt  of  the  communion  in  other  parishes. 

In  expounding  a  statute,  we  are  to  presume  that  the  legislator  used  words  in  their 
most  usual  signification — that  he  had  the  subject-matter  constantly  in  mind — that 
all  his  expressions  were  directed  to  a  reasonable  end — that  his  train  of  thonght 
was  uniform — and  that  he  intended  to  infuse  into  every  part  of  the  statute  the 
same  spirit. 

Although  legislatures  should  be  inflexible  in  their  resolutions  to  preserve  the  in- 
violability of  private  property,  yet  they  can  exercise  their  discretion  in  moulding 
the  elective  franchises  of  corporations  into  new  shapes,  the  better  to  adapt  such 
corporations  to  the  progress  of  the  times. 

Special  Term,  February,  1S71. 

First.  The  amended  complaint  of  the  above-named  plain- 
tiff respectfully  shows  to  this  honorable  court : 

Second.  That  he  is  a  citizen  of  the  United  States,  and  an 
inhabitant  of  the  city  of  New  York,  and  a  successor  of  some 
of  the  original  inhabitants  thereof  of  Holland,  who  were 
corporators  of  a  corporation  chartered  and  granted  by  the 
following  title: 

4<The  rector  and  inhabitants  of  the  city  of  New  York  in 
communion  of  the  church  of  England  as  by  law  established, 
passed,  27th  June,  1704,  as  an  amendment  of  the  original 
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charter  of  Trinity  Church,  in  said  city,  granted  by  the  title 
of  the  rector  arid  inhabitants  of  our  said  city  of  New  York, 
in  communion  of  our  protestant  church  of  England  as  now 
established  by  our  laws;  passed  on  the  6th  May,  1697." 

Third.  And  plaintiff  includes  in  this  complaint  so  much 
of  said  original  charter  as  this  court  may  direct  to  be  pro- 
duced, but  especially  so  much  of  the  fourth  section  thereof 
as  may  show  in  what  manner  the  funds  were  raised  to  build 
the  original  Trinity  parish  church  and  rector's  parsonage 
house,  and  fence  and  inclose  and  grade  the  burial  grounds 
adjoining  said  parish  church  by  a  "  pound  rate  or  otherwise," 
by  taxes  "charged  upon  all  and  every  of  the  inhabitants  of 
said  parish  of  Trinity  church  in  said  city." 

Fourth.  And  plaintiff  includes  in  this  complaint  by  its 
title,  the  "Act  for  making  such  alterations  in  the  charter 
of  the  corporation  of  Trinity  church  as  to  render  it  more 
conformable  to  the  constitution  of  the  state,  passed  17th 
April,  1784." 

Fifth.  And  plaintiff  cites  especially  and  certainly  as  a 
part  of  this  complaint  "the  constitution  of  the  state  of 
1777,"  to  wit,  section  36 :  "  and  be  it  further  ordained, 
that  all  grants  ol  land  within  this  state  made  by  the  king 
of  Great  Britain,  or  persons  acting  under  his  authority, 
after  the  14th  day  of  October,  1775,  shall  be  null  and  void, 
but  that  nothing  in  this  constitution  shall  be  construed  to 
affect  any  grants  of  land  within  this  state  made  by  the 
authority  of  the  said  king  or  his  predecessors,  or  to  annul 
any  charter  to  bodies  politic  by  him  or  them  made  prior  to 
that  date." 

Sixth.  And  plaintiff  says  and  includes,  especially,  in  this 
complaint,  that  on  the  allegation,  as  set  forth  in  said  act  of 
17th  April,  17S4,  that  a  council  appointed  by  the  legisla- 
ture on  23d  October,  1779,  "  upon  the  petition  of  sundry 
persons,  styling  themselves  members  of  said  church,  and 
after  hearing  sundry  other  persons  claiming  to  be  church- 
wardens and  vestrymen  of  said  church,  reciting  that  there 
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was,  in  the  opinion  of  the  council,  reason  to  believe  that  the 
dissensions  respecting  said  church  might  materially  endanger 
the  peace  of  s;iid  city,  did  in  effect  determine  the  said  places 
of  churchwardens  and  vestrymen  to  be  vacant,  and  by  their 
ordinance  dated  the  12th  day  of  January,  1784,  did  vest  the 
estate,  real  and  personal,  of  the  said  corporation  in  nine 
persons  therein  named,"  to  be  retained  and  kept  by  them, 
or  any  five  of  them,  until  such  time  as  further  legal  provi- 
sion should  be  made  in  the  premises. 

Seventh.  And  plaintiff  says,  that  said  trustees  named  in 
said  ''ordinance"  associated  with  themselves  other  trustees, 
under  the  act  of  April  17,  1784,  and,  either  ignorantly  or 
otherwise,  neglected  "entirely  to  carry  into  practical  effect 
the  spirit,  meaning,  or  intent,  or  the  provisions  of  said  act, 
to  render  the  charter  of  Trinity  church  more  conformable 
to  the  constitution  of  the  state." 

Eighth.  And  plaintiff  says,  that  said  trust  estate  has  been 
diverted  more  and  more  continually  to  this  day  from  the 
purposes  of  inhabitants  of  the  city  of  New  York,  who  en- 
dowed said  parish  church,  and  were  corporators  thereof ; 
and  defendants  are  accessory  after  the  facts,  and  personally 
continue  and  threaten  to  continue  to  divert  said  trust  estate 
from  the  purposes  of  the  founders  of  said  corporation  of 
Trinity  church,  and  greatly  injure  plaintiff  thereby,  to  wit,, 
as  herein  specified. 

Ninth.  And  plaintiff  says  that  the  purposes  of  the  founders 
of  the  corporation  of  Trinity  church  was  to  prevent  the 
increase  of  vice  and  immorality  in  the  city  of  New  York, 
and  not  merely  to  support  the  parasites  of  any  sect. 

Tenth.  And  plaintiff  says  that  the  Jewish  rabbi  and  his- 
congregation  contributed  funds  to  build  the  original  parish; 
church  of  Trinity,  in  said  city. 

Eleventh.  And  plaintiff  says  he  is  of  the  same  faith,  bap- 
tism, and  communion,  to  the  best  of  his  knowledge  and  be- 
lief, as  the  wardens  and  vestrymen  of  Trinity  church  cor- 
poration were  on  the  4th  of  February,  1714,  to  wit :  John* 
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Johnson,  John  Koosevelt,  David  Jamison,  Oliver  Teller, 
Johan  Jansen,  Cornelius  Clopper,  Jacobus  Kip,  John  Cruger, 
Gerrit  Kettletas,  Jacobus  Bayard,  Stephen  Buckenhoven, 
Abraham  Wendell,  Jacob  Bennet,  Isaac  Decker,  John  Meyer, 
Henry  Vanderspeigel,  Anthony  Rutgers. 

Twelfth.  And  plaintiff  says  he  is  a  protestant,  a  trinitarian, 
and  a  believer  in  the  doctrines  of  the  Christian  communion, 
as  established  by  the  synod  or  ecumenical  council  of  Dort. 

Thirteenth.  And  plaintiff  says  that  he  has  taken  the  sacra- 
ment in  a  chapel  of  Trinity  church,  in  said  parish,  in  good 
faith,  and  without  any  reference  to  the  present  action,  be- 
fore said  defendants  admitted  the  services  of  the  Greek 
church  communion  in  Trinity  church,  in  said  parish. 

Fourteenth.  And  plaintiff  says  he  is,  and  long  has  been, 
ready,  willing,  and  anxious,  being  a  protestant  minister  of 
the  gospel,  and  without  a  church  edifice,  to  preach  in  said 
iparish  church,  the  same  as  the  ministers  of  the  church  of 
.England,  as  by  law  established  used  to  preach  alternately 
with  the  Reformed  Dutch  church  minister  in  their  church 
in  Nassau  street  in  said  parish,  before  the  first  rector  of 
Trinity  church  had  any  church  erected,  and  said  defendants 
ihave  refused  parishoners  of  said  parish  this  privilege  when 
irequested  to  allow  it. 

Fifteenth.  And  plaintiff  says  he  is  ready,  willing,  and 
.anxious,  to  do  and  perform  every  act  and  thing  necessary 
and  proper  for  him  to  do  to  secure  all  his  rights,  liberties, 
.franchises,  and  endowments,  as  a  corporator  and  successor 
•of  the  ancient  inhabitants  of  the  city  of  New  York,  who 
founded  and  endowed  said  parish  church  corporation. 

Sixteenth.  And  plaintiff  says  that  the  trust  estate  in  pos- 
.session  of  said  defendants  and  their  associates,  styling  them- 
. selves  "  the  rector,  churchwardens,  and  vestrymen  of 
Trinity  church  in  the  city  of  New  York,"  consists  of  lands 
in  said  city,  anciently  described  as  the  "  King's  Farm  and 
>Garden,"  arid  a  grant  made  by  Wouter  Van  Twiller  to 
Anrieke  Jants  and  Roeloff  Jansen,  her  first  husband,  for 
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eminent  services,  said  grant  consisting  of  sixty-two  acres, 
Dutch  measure,  situate  next  north  of  said  farm  and  garden, 
and  south  of  Christopher  street,  and  between  Hudson  River 
and  Broadway,  on  the  west  and  east  in  said  city;  also  the 
parish  church  site  and  edifice,  as  described  in  said  original 
charters  of  1697,  and  1704  ;  also  of  a  cemetery  on  the  island 
of  Manhattan  in  the  way  of  the  city's  growth,  to  wit,  be- 
tween 153d  street  on  the  south,  and  155th  street  on  the 
north,  and  Tenth  Avenue  on  the  east,  and  Hudson  River  on 
the  western  boundary  thereof,  purchased  by  proceeds  of 
the  sales  of  said  farm,  garden,  and  grant ;  also  of  bonds  and 
mortgages  derived  from  said  real  estate,  as  more  particu- 
larly described  in  a  public  document  on  file  in  the  state 
library  in  Albany,  entitled  "  Reports  of  the  Select  Com- 
mittee of  the  Senate  on  affiiirs  of  Trinity  Church,  with 
the  testimony  relative  thereto.  Albany,  Van  Benthuysen, 
printer,  1857,"  which  document,  in  so  far  as  it  describes 
said  property,  is  ready  to  be  produced  as  a  part  of  this 
complaint,  as  this  honorable  court  may  direct. 

Seventeenth.  Arid  plaintiff  says  that  said  defendants  and 
their  associates  conspiring  with  them,  and  who  when  better 
known  will  be  included  as  parties  defendant  in  this  action 
as  this  court  may  direct,  are  wasting  and  have  wasted,  and 
as  plaintiff  believes  are  intending  to  waste  the  trust  estate 
in  their  hands,  to  the  great  loss,  damage,  and  injury  of 
plaintiff  and  his  associates,  who  may  also  be  joined  as  par- 
ties plaintiff  with  him,  on  motion  as  this  court  may  direct. 
Such  waste  plaintiff  believing  being  in  contravention  of  the 
intention  of  the  contributors  to  the  trust  estate  in  the  hands 
of  said  defendants  and  their  associates — that  is  to  say  ;  iu 
seeking  to  acquire  and  establish  a  "political  weight,"  and 
boasting  thereof;  in  having  threatened  the  legislature  of  the 
state  with  contempt  when  called  to  account  for  their 
stewardship  of  said  trust  estate;  in  having  neglected  to  pro- 
vide for  the  poor  of  the  parish,  while  pampering  the  pride 
of  the  worldly-minded,  and  laying  up  treasures  on  earth  in 
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bonds  and  mortgages,  held  over  Episcopal  churcnes  ;  in 
said  Morgan  Dix,  defendant  herein,  preaching  that  "  prot- 
estantism is  a  failure  ;"  also,  "  that  Luther  perceived  he  had 
committed  a  gigantic  error  in  advocating  the  scnpturesi 
alone  as  a  means  of  salvation,  knowing  well  that  the 
authority  of  the  church  was  the  instrument  that  should 
decide  controversies  of  faith;"  and  also,  "that  protestant- 
ism, as  a  moral  system,  is  stamped  as  a  failure,"  to  wit,  in 
the  parish  of  Trinity  church,  in  the  city  of  New  York,  in 
the  year  1869. 

Eighteenth.  And  plaintiff  says,  that  the  said  William  E. 
Dunscomb  and  his  associates,  pay  out  of  the  revenues  and 
endowments  of  said  parish  church,  a  stipend  or  salary  for 
preaching  such  blasphemies,  and  is  accessory  thereto. 

Nineteenth.  And  plaintiff  says,  that  the  said  Morgan  Dix, 
defendant  herein,  preaches  in  said  parish,  "  that  while  deny- 
ing the  dogma  of  the  immaculate  conception,  any  form  of 
Catholicism  is  better  than  the  private  judgments  of  the 
protestants  who  effected  the  reformation." 

Twentieth.  And  plaintiff  says,  that  the  said  defendants, 
denying  as  aforesaid  the  communion  of  both  Roman 
catholics  and  protestants,  have  admitted  into  said  Trinity 
parish  church  the  services  of  the  Greek  communion. 

Twenty-first.  And  plaintiff  says,  he  is  informed  and  be- 
lieves that  said  defendants  are  receiving,  and  wasting  as 
aforesaid,  an  income  of  about  eight  hundred  thousand  dol- 
lars by  the  year  more  than  is  allowed  under  the  act  of  April 
17,  1784,  or  any  act  of  any  succeeding  legislature  of  the 
state  of  New  York. 

Twenty-Second.  And  plaintiff  says,  that  the  said  Morgan 
Dix,  defendant  herein,  advocates  the  establishment  of 
houses  of  ablebodied  young  women  in  said  parish  by  means 
of  the  said  surplus' revenues,  and  the  said  William  E.  Duns- 
comb,  defendant  herein,  connives  thereat,  and  is  accessory 
thereto. 

Twenty-third.  And  plaintiff  says;  that  the  said  defendants 
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have  allowed  vice  and  immorality  to  increase  in  said  city, 
and  have  established  no  effectual  means  to  prevent  Church 
street  and  houses  of  ill  fame  in  the  lower  part  of  Green- 
witch  street  from  being  more  and  more  scandalous,  the 
more  and  more  said  defendants  and  their  predecessors  have 
departed  from  the  protestant  faith  arid  baptism  of  the 
founders  of  the  trust  estate  in  their  administration. 

Twenty-fourth.  And  plaintiff  says,  that  by  the  conduct  of 
the  defendants  and  their  associates,  as  hereinbefore  specified, 
he  is  in  danger  of  the  final  loss  of  all  his  liberties,  rights, 
franchises,  endowments,  or  properties,  which  belong  to  him 
as  such  corporator  of  the  corporation  of  Trinity  church,  as 
chartered  June  27,  1704,  plaintiff  being  advised  by  counsel 
and  verily  believing  that  by  such  acts  of  defendants  and 
their  predecessors  the  property  and  endowments  of  said  cor- 
poration fall  to  the  poor  of  the  parish  of  said  Trinity  church 
and  city,  according  to  the  practices  of  the  realm  of  England. 

Twenty-fiifih.  And  plaintiff  says,  that  said  defendants  con- 
stantly assert  that  they  will  never  admit  that  they  have  any 
obligation  resting  on  them  under  the  fifth  section  of  April 
17,  1784,  to  restore  to  the  heirs  of  Anneke  Jants  the  grant 
of  sixty-two  acres,  Dutch  measure,  made  by  the  Dutch 
governor,  Wouter  Van  Twiller,  and  their  possession,  and 
never  will  restore  the  same. 

Twenty-sixth.  Wherefore  plaintiff  demands  judgment,  and 
prays  that  an  order  may  be  made  herein  by  this  honorable 
court  appointing  a  receiver,  with  the  usual  right,  power, 
and  authority  of  receivers  in  such  cases  made  and  provided, 
to  whom  the  said  trustees,  defendants  herein,  and  their 
associates,  calling  themselves  "  the  rector,  churchwardens, 
and  vestrymen  of  Trinity  church,  in  the  city  of  New 
York,"  may  be  compelled  to  account  for  all  the  proceedings 
in  the  premises,  subject  to  such  other  and  further  orders  as 
this  honorable  court  may  direct. 

DAVID  GROESBEECK, 
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City  and  County  of  New  York,  ss.  : 

David  Groesbeeck,  the  above  named  plaintiff,  being  duly 
sworn,  says,  that  he  has  read  the  above  amended  complaint 
and  knows  the  contents  thereof,  and  that  the  same  is  true 
of  his  own  knowledge,  except  as  to  the  matters  therein  con- 
tained and  stated  on  information  and  belief,  and  as  to  those 
matters  he  believes  it  to  be  true. 

DAVID  GROESBEECK, 
Sworn  to  before  me,  this  ISth  day  of  March,  1869.  VINCENT 

CLARK,  Notary  Public  in  and  for  the  city  and  county  of  New 

York. 

(Title  of  Cause.) 

Demurrer. 

The  above  named  defendants  demur  to  the  amended  com- 
plaint of  the  plaintiff  in  this  action,  and  specify  the  following 
grounds  of  objection  thereto  : 

First.  That  it  appears  upon  the  face  of  said  complaint 
that  there  is  a  defect  of  parties  defendant,  in  the  omission 
of  the  corporation  therein  stated  to  have  been  incorporated 
by  the  name  of  the  rector  and  inhabitants  of  the  city  of  New 
York  in  communion  of  the  church  of  England  as  by  law 
established. 

Second.  That  the  said  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

G.  M.  OGDEN, 
Defendant's  Attorney. 

Points  for  defendants  on  demurrer. 

I.  As  to  the  first  ground  of  demurrer. 

Defect  of  parties  defendant  in  the  omission  of  the  cor- 
poration '*  the  rector  and  inhabitants  of  the  city  of  New 
York,  in  communion  of  the  church  of  England  as  by  law 
established." 

This  is  the  corporate  uame  of  the  corporation  according 
to  the  complaint,  and  to  two  acts  of  the  legislature  in  the 
complaint  referred  to.  Subsequent  acts  changing  the  name 
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are  not  referred  to  in  the  complaint,  so  that  the  defect  ap- 
pearing upon  the  face  of  the  complaint  is  that  herein  men- 
tioned. 

Plaintiff  bases  his  right  to  bring  this  action  upon  the  fact 
of  his  being  a  corporator,  or  at  least  a  successor  of  some 
persons  who  were  corporators  to  this  corporation,  of  his 
religious  tenets  agreeing  with  those  of  certain  persons  who 
were  once  wardens  and  vestrymen  of  said  corporation,  of  his 
willingness  to  preach  in  the  parish  church  of  said  corpora- 
tion- and  to  do  whatever  may  be  necessary  and  proper  to 
secure  his  rights  as  a  corporator.  Also,  upon  his  having 
taken  the  sacrament  in  a  chapel  of  said  church. 

The  matters  of  which  plaintiff  complains  are  the  diverting 
the  property  of  the  corporation  from  the  purposes  of  the 
original  founders  thereof,  arid  the  refusal  to  allow  plaintiff  to 
preach  in  Trinity  church. 

The  relief  demanded  is  the  appointment  of  a  receiver,  and 
though  the  prayer  does  not  state  of  what  property  a  receiver 
is  desired,  it  is  not  possible  to  suppose  that  the  property  of 
the  corporation  is  not  meant,  there  being  none  other  men- 
tioned in  the  complaint. 

These  considerations  make  it  evident  that  the  corporation 
is  a  necessary  party  to  the  proper  determination  of  the  con- 
troversy. If  the  plaintiff  desires  to  establish  his  claim  to  be 
a  corporator,  or  to  preach  in  the  parish  church,  or  to  have 
a  receiver  appointed  to  take  charge  of  the  corporate  piop- 
erty,  he  clearly  cannot  have  any  such  relief  in  an  action 
against  two  persons  who,  as  far  as  appears  by  the  complaint, 
are  not  members  of  the  corporation  at  all. 

Again,  the  property  is  described  as  being  in  the  possession 
of  the  defendants  and  their  associates,  styling  themselves  the 
rector,  church-wardens,  and  vestrymen  of  Trinity  church. 
It  is  not  alleged  that  they  are  not  entitled  to  these  offices, 
and  if  they  are  so  entitled,  their  possession  and  acts  are  those 
of  the  corporation,  and  the  corporation  is  the  party  to  be 
held  responsible  for  them.  By  implication  their  title  to  the 
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offices  is  admitted,  their  predecessors  being  spoken  of,  which 
is  equivalent  to  admitting  that  defendants  have  succeeded 
to  the  offices.  • 

Defendants  being,  by  the  supposition  of  the  complaint, 
possessed  of  certain  property  not  in  their  own  right  but  in 
the  right  of  the  corporation,  ought  not  to  surrender  it  to  a 
receiver  without  having  the  corporation  before  the  court  to 
defend  its  rights  in  the  case. 

II.  As  to  the  second  ground  of  demurrer. 
Failure  to  state  facts  constituting  a  cause  of  action. 
None  of  the  acts  or  omissions  charged  in  the  complaint 

are  the  subject  of  an  action. 

It  is  not  alleged  that  it  was  the  duty,  or  in  the  power,  of 
defendants  to  provide  for  the  poor  of  the  city,  or  to  prevent 
Church  street  from  being  scandalous,  or  to  do  any  of  the 
other  things  which  they  are  charged  with  having  left  un- 
done. 

On  the  other  hand,  the  sermons  of  the  defendant  Dix,  and 
his  schemes  for  the  establishment  of  houses  of  mercy,  and 
such  institutions,  are  not  matters  which  can  be  inquired  into 
by  a  civil  court. 

So,  also,  seeking  to  acquire  lt  political  weight,"  and 
"  threatening  the  legislature  with  contempt,"  are  not  wast- 
ing the  church  property. 

Neither  is  there  any  thing  in  the  complaint  to  show  that 
plaintiff  had  a  right  to  preach  in  Trinity  church,  or  that 
defendants  had  any  power  either  to  permit,  or  prevent  it. 

In  conclusion,  the  whole  case  of  the  plaintiff  fails  by  his 
omission  to  show  that  he  has  any  interest  in  the  subject- 
matter  of  the  action.  The  qualifications  of  corporators  are 
plainly  stated  in  the  act  of  April  17,  1784,  and  plaintiff  does 
not  allege  that  he  possesses  them. 

III.  As  to  the  question  of  granting  leave  to  amend — 
This  is  a  matter  wholly  in  the  discretion  of  the  court,  and 

if  the  court  is  satisfied  that  the  plaintiff's  notions  as  to  his 
rights  and  remedies  are  wild  and  absurd,  it  will  act  the  part 
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of  kindness  in  dismissing  the  complaint  altogether.  Plain- 
tiff'has  already  been  compelled,  by  order,  to  make  his  com- 
plaint definite  and  certain,  and  it  now  appears  definitely 
and  certainly  that  he  has  no  ground  for  bringing  the  defend- 
ants into  court  at  all. 

As  to  the  effect  of  a  demurrer  in  admitting  the  allegations 
of  the  pleading  demurred  to — a  demurrer  is  only  a  technical 
admission,  and  does  not  involve  a  confession  which  is,  in 
any  way,  damaging  to  the  character  of  the  parties. 

Even  technically,  a  demurrer  admits  nothing  but  what  is 
material  and  well  pleaded. 

Such  allegations  as  mostly  compose  the  complaint  in  this 
action,  are  not  admitted  by  the  demurrer,  because  they  are 
immaterial,  Some,  such  as  that  in  the  eleventh  paragraph, 
because  badly  pleaded. 

Conclusions  of  law  are  not  admitted  by  the  demurrer, 
such  as  the  charges  of  Diversion  and  of  waste.  Only  facts 
are  admitted. 

Above  all,  statements  not  in  the  complaint  at  all  are  not 
ud  nitted,  though  they  may  be  made  by  the  plaintiff's 
counsel;  those,  among  others,  about  establishing  disreputa- 
ble houses;  twenty-six  persons  claiming  to  be  the  corpora- 
tion ;  refusing  Bishop  Wainwright  a  list  of  corporators,  &c. 

As  to  the  charge  that  defendants  have  departed  from  the 
protestant  faith  and  baptism — 

This  is  intended  to  sustain  the  charge  of  diversion  of  the 
trust  estate  from  the  purposes  of  the  founders.  If  the  pur- 
pose of  the  founders  were  to  suppress  vice  and  immorality, 
it  is  plain  that  to  adhere  to  the  protestant  faith  and  baptism 
was  not  necessary  for  that  purpose.  But  if  the  purpose 
was  rather,  as  the  charter  shows,  to  establish  a  parish 
church  in  communion  with  the  church  of  England,  then  it 
should  be  alleged  that  the  protestant  faith  and  baptism 
were  those  of  the  church  of  England.  This  is  not  alleged, 
and  is  not  admitted  by  the  demurrer. 

Neither  is  this  a  universally  admitted  fact  of  history,  or 
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legal  truth.  Without  entering  into  theological  discussion, 
it  is  pertinent  to  remark — 

Th.it  the  church  of  England  holds  the  catholic  faith  to  be 
necessary. 

That  it  does  not  use  the  word  protestant. 

That  it  acknowledges  one  baptism  for  the  remission  of 
sin. 

Also  the  authority  of  the  church  in  matters  of  faith  (21s2 
article). 

Luther  is  esteemed  as  a  saint  among  protestants,  but  is 
not  in  the  calendar  of  the  English  church,  as  are  St.  Peter, 
St.  Clement,  bishop  of  Rome;  St.  Boniface,  bishop  of  Rome  j 
St.  Sylvester,  bishop  of  Rome;  and  St.  Gregory  the  great. 

As  to  the  synod  (ignorantly  called  by  the  plaintiff  the 
ecumenical  council)  of  Dort,  counsel  for  plaintiff  wholly 
misrepresented  it.  It  is  perfectly  notorious  that  it  never 
pretended  to  settle  the  doctrines  of  the  Christian  commu- 
nion, but  only  some  miserable  controversies  between  Cal- 
vinists  and  Armenians.  Certain  representatives  from  Eng- 
land were  present  at  the  synod,  but  without  power  to  com- 
mit the  church  of  England  to  any  thing.  The  decrees  of 
the  synod  were  never  accepted  in  England,  and  were  vigor- 
ously opposed  both  by  the  king  and  the  archbishop  of 
Canterbury. 

Other  charges  of  the  complaint. 

The  other  charges  in  the  complaint,  from  the  seventeenth 
paragraph  to  the  end,  which  together  are  supposed  to  make 
up  the  great  offense  of  diverting  the  trust  funds  from  the 
purposes  of  the  founders  may  summarily  be  disposed  of. 
Supposing  them  true,  they  do  not  in  any  way  affect  the 
estate,  if  we  except  the  statement  in  paragraph  eighteen,  that 
a  "  salary"  is  paid  for  preaching  blasphemies.  Statements 
in  pleading  must  be  taken  as  strongly  as  possible  against  the 
party  making  them.  This  statement  does  not  necessarily 
imply  any  more  than  that  the  salary  which  is  due  on  ac- 
count of  services  generally  is  not  withheld  on  account  of 
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the  alleged  blasphemies.  There  is  nothing  wrong  about 
this.  Even  if  what  was  preached  on  two  or  three  occasions 
had  been  plainly  heretical,  the  treasurer  of  the  corporation 
would  not  have  been  called  upon  to  stop  paying  the 
salary. 

The  charge  of  the  twenty-second  and  twenty-third  para- 
graphs must  also  be  construed  strictly,  and  so  construed 
there  is  nothing  in  them. 

As  to  the  income  of  the  corporation,  if  that  be  excessive, 
it  is  not  for  the  plaintiff  to  complain.  His  learned  counsel 
might  have  takan  some  action  on  the  subject  when  he  was 
attorney-general,  but  it  is  too  late  for  him  to  do  so  now. 

As  to  the  non-joinder. 

Plaintiff  says  he  does  not  sue  the  church,  or  seek  to  take 
its  property  away  from  it,  but  he  does  seek  to  tuke  it  away 
from  the  present  trustees,  who  are  elected  by  and  represent 
the  whole  body  of  corporators,  and  to  put  into  the  hands  of 
others  not  so  elected.  This  is  a  thing  about  which  the  cor- 
poration has  a  right  to  be  heard. 

How  preposterous  it  would  be  to  sue  two  of  the  directors 
of  a  railroad  company,  and  seek  in  that  suit  to  have  a  re- 
ceiver appointed  to  take  charge  of  all  the  affairs  of  the  road, 
or  for  one  of  the  two  cestui  que  trusts  to  sue  for  the 
removal  of  the  trustee  withont  joining  the  other  cestui  que 
trusts. 

To  conclude,  the  complaint  does  not  show  — 

That  the  plaintiff  is  a  corporator,  or 

That  the  affairs  of  the  corporation  have  been  mal-adminis- 
tered. 

It  does  show.  — 

The  existence  of  a  corporation,  which  is  vitally  interested 
in  the  questions  raised  in  this  action,  and  is  therefore  a 
necessary  party  to  their  determination. 

G.  D.  L.  HARISON,  of  counsel. 

Points  for  plaintiff  in  opposing  the  demurrer. 
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The  defendants  have  demurred  to  the  complaint  on  two 
grounds  : 

First.  For  non-joinder  of  parties. 

Second.  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

The  first  ground  is  clearly  untenable,  because — 

First.  The  complaint  gives  the  names  of  the  only  parties 
known,  but  asks  that  when  the  other  parties  are  discovered 
they  may  be  made  parties  defendant  to  this  suit.  This  is 
all  that  the  plaintiff  could  or  can  do. 

The  rule  of  pleading  before  the  adoption  of  the  Code  re 
quired  that  the  party  demurring  should  give  the  names  of 
the  parties  alleged  to  have  been  omitted,  to  enable  the 
plaintiff  to  have  all  the  parties  before  the  court  by  an  amended 
declaration.  The  Code,  by  abolishing  the/orm  of  pleading, 
has  not  abolished  this  principle. 

Second.  A  demurrer  does  lie  for  a  non-joinder  of  parties. 
(Peabody  agt.  The  Washington  Mutual  Ins.  Co.,  20  Barb.j 
339). 

Third.  Section  144  of  the  Code  authorizes  the  defendants 
to  demur  to  certain  specified  cases,  but  he  must  be  confined 
to  the  cases  thus  specified.  (Sanborn  agt.  Loft,  8  How., 
234). 

Fourth.  It  is  not  good  cause  of  demurrer  that  there  are 
too  many  plaintiffs  or  too  many  defendants. 

Fifth.  A  demurrer  to  a  complaint  for  a  defect  of  parties 
cannot  be  sustained  for  want  of  parties  if  the  court  can 
determine  the  controversy  before  it  without  prejudice  to 
the  rights  of  others,  or  by  saving  their  rights.  (Supreme 
Court,  1850,  Wallace  agt.  Eaton,  5  How.,  99). 

Sixth.  An  improper  joinder  of  parties  plaintiff  is  not  a 
subject  of  demurrer.  (Code  sec.,  144;  Lewis  P.  Allaire  et 
al.,  agt.  The  City  of  Buffalo,  decided  in  Court  of  Appeals, 
June  Term,  1868). 

Defendant's  second  ground  of  demurrer  is,  that  the  com 
plaint    does  not  exhibit  sufficient  cause  of  action.     The 
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answer  to  this  might  be  simply  a  demand  on  defendants  to 
answer  what  single  wrong  it  is  probable  for  trustees  to 
commit,  and  plaintiff  will  undertake  to  show  that  defendants 
represent  those  who  have  been  guilty  of  such  wrongs,  and 
are  accessories,  and  that  it  is  charged  or  implied  in  the 
declaration.  They  were  charged  in  the  complaint,  of  which 
the  present  is  an  amendment,  that  as  trustees  under  the  act 
of  1784,  they  were  required  to  render  the  charter  of  Trinity 
church  as  it  existed,  subject  to  the  control  of  the  bishop  of 
London,  more  conformable  to  the  constitution  of  the  state 
of  J777,  section  36  of  which  preserves  all  old  charters  ac- 
cording to  the  doctrine  of  ses  pres.}  that  is  to  say,  as  near  to 
the  ancient  charter  as  is  possible,  without  violation  of  our 
constitution.  And  plaintiff  charged  in  general  terms  that 
the  defendants,  as  such  trustees,  had  done  those  things  they 
ought  not  to  have  done,  had  been  guilty  ofmisusers,  and  had 
left  undone  those  things  they  ought  to  have  done,  had  been 
guilty  of  non-users,  and  there  was  no  cure  in  them.  Defend- 
ants do  not  deny  a  word,  but  demand  specifications  of 
particular  charges,  and  especially  that  the  plaintiff  shall 
show  how  he  is  a  corporator  of  the  corporation,  on  whose 
behalf,  or  for  himself  he  prosecutes,  and  that  he  should 
show  wherein  he  is  injured.  This  he  has  done  in  the 
present  amended  complaint,  and  it  is  not  denied  but  ad- 
mitted, nor  do  they  dare  to  deny  it  under  oath. 

And  defendants  admit  that  they  are  trustees,  and  required 
to  carry  out  the  act  of  37S4,  to  render  the  corporation  more 
conformable  to  the  constitution  of  1777. 

Plaintiff  charges  that  all  of  the  inhabitants  of  the  city  con- 
tributed to  build  Trinity  church,  and  the  parsonage,  and  to 
pay  the  rectors,  and  the  constitution  requires  that  those  who 
have  advanced  money  for  any  purpose  shall  have  that  pur- 
pose effected  or  that  the  money  shall  be  returned,  since 
private  property  cannot  be  taken  for  public  use,  and  much 
less  for  a  close  corporation  (such  as  has  been  in  fact  created,) 
without  due  process  of  law,  or  just  compensation. 
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Here  is  the  gist  of  the  action.  We  charge  that  the  money 
was  given  by  all  tax-payers  to  prevent  the  increase  of  vice 
and  immorality  in  the  city  of  New  York,  "  and  not  to  sup- 
port the  parasites  of  any  sect,  and,  least  of  all,  for  political 
purposes  under  the  garb  of  religion.  But  instead  of  heeding 
this,  as  we  charge,  they  boast  of  their  political  weight," 
when  called  to  account,  and  attempt  to  crush  the  right  of 
private  judgment  on  religious  matters. 

That  they  break  the  law  of  mortmain,  and  refuse  to  stand 
accountable  under  the  fifth  section  of  the  act  of  April  17, 
17S4,  for  the  property  taken  by  force  and  fraud  from  the 
Bogardus  heirs  ;  and  that  they  allow  houses  of  ill  fame  to 
exist  in  Church  street,  and  contemplate  the  establishment 
of  houses  of  able  bodied  young  women  in  contradistinction 
to  assisting  the  poor  and  weak,  for  we  do  not  put  a 
scandalous  interpretation  on  this;  but  inasmuch  as  a  cor- 
poration has  no  discretionary  powers,  it  makes  void  a  charter 
to  even  do  more  good  than  is  expressly  allowed  by  a  charter, 
least  it  should  become  too  powerful.  On  this  point,  says 
Mr.  Webster,  the  following  rule  of  law  is  settled.  "  The 
specification  of  certain  rights  operates  as  a  restraint  to  such 
objects  only,  and  is  an  implied  prohibition  of  other  powers. 
(18  Johns.,  382  ;  2  Cow.,  709  ;  9  Wend.,  384;  Eunyan,  agt. 
Carter,  14  Peters,  122;  8  Com.  Jiep.,  247;  5  Com.  Rep., 
391  ;  Beattij,  29,  8,  7  ;  2  Dallas,  316). 

The  last  reference  is  in  support  of  the  rule  stated  as  fol- 
lows :  "  A  statute  should  never  have  an  equitable  construc- 
tion in  order  to  overthrow  or  divert  an  estate,  and  every 
statute  derogatory  to  the  rights  of  property,  or  that  tends 
to  take  away  the  estate  of  a  citizen,  ought  to  be  strictly  con- 
strued." But  we  charge  also  that  they  hold  a  much  larger 
estate  than  the  law  or  constitution  of  either  England  or  the 
state  of  New  York  allows,  and  that  it  gives  great  "pre- 
eminence" in  power  to  purposes  at  war  with  the  purposes 
of  the  founders  of  the  charity. 

Plaintiff's  counsel   (Roosevelt)    referred  to    the  case   of 
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Miller  et  al.  agt.  Gable,  et  a?.,  as  to  the  property  of  the 
German  Reformed  church  in  Forsyth  street,  in  which  the 
worshipers  became  dissentient  among  themselves  as  being 
in  point. 

In  that  case  the  doctrine  of  the  English  and  American 
courts  was  stated  as  follows,  by  the  assistant  vice-chancellor, 
and  sustained  at  length  in  the  court  for  the  correction  of 
errors  t 

"I  discard  the  factious  doctrine  that  the  majority  for  the 
time  being  is  to  govern.  I  hold  I  am  bound  to  interfere 
upon  the  complaint  of  a  single  worshiper  in  the  church 
against  a  thousand  others. 

"  Provided,  first.  That  the  property  was  dedicated  to  a 
certain  legal  purpose,  &c. 

u  Second.  That  it  is  certain  the  possessors  of  the  property 
are  violating  these  purposes." 

This,  as  I  apprehend,  settles  the  point  as  to  the  non-joinder 
of  parties. 

In  the  case  of  the  Attorney-General  agt.  Pearson  (o  Meri- 
vale,  409),  which  Mr.  Justice  NELSON  accepts  as  the  rule 
also  in  our  courts,  by  reference  thereto  in  the  case  of  Field 
agt.  Field  (9  Wend.,  401),  Lord  ELDON  holds  it  is  settled 
(p.  400),  "  that  where  a  congregation  becomes  dissentient 
among  themselves,  the  nature  of  the  original  institution 
must  alone  be  looked  to  as  the  guide  for  the  decision  of  the 
court. 

"  And  to  refer  to  any  other  criterion  (as  to  the  sense  of 
the  existing  majority)  would  be  to  make  a  new  institution, 
and  is  altogether  beyond  the  reach,  and  inconsistent  with 
the  duties,  of  the  court." 

In  support  of  this  rule  the  cases  of  Craigdale  agt.  Aikman, 
(1  Dow.  P.  C.,  1),  of  Foley  agt.  Wouter  (2  Jacob  &  Walk., 
245),  of  Leslie  agt.  Surrey,  (2  Eussel,  114),  of  Davis  agt. 
Jenkins  (3  Ves.  &  JBea.,  114),  of  Milligan  agt.  Whitehall, 
(  Milne  &  Craig,  72,  and  Milne  &  Keen,  446)  j  the  Dart- 
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mouth  College  case  also  (4  Wheat.,  578),  follows  the  same 
principles. 

The  Lady  Hewley  case,  or,  as  it  is  known  in  the  books 
as,  Attorney- General  agt.  Share  (7  Simons,  309),  is  the 
leading  authority  in  England.  It  is  stated  by  Lord  SUGDEN 
in  the  Attorney- General  agt.  Drummond  (I  Connor  &  Lawson 
210).  It  was  first  decided  by  Sir  LANCELOT  HADWELL, 
vice-chancellor;  affirmed  by  Lord  LYNDHURST,  chancellor, 
assisted  by  Baron  ALDERSEN  and  Mr.  Justice  PATERSON; 
and,  in  1842,  affirmed  in  the  House  of  Lords,  so  that  it 
comes  armed  with  the  whole  judicial  force  of  England. 

In  the  amended  complaint  the  original  purpose  of  the 
charity  is  referred  to,  and  the  means  of  accomplishing  its 
purpose  as  laid  down  in  the  charter  also  referred  to  as  the 
parish  system  of  London,  in  which  all  who  pay  scot  and 
lot  may  vote  for  wardens  and  vestrymen,  and  govern  the 
rector  when  indolent  or  intolerant;  which  is  the  very  best 
system  of  church  government  ever  invented  by  man,  and 
which,  it  is  very  manifest,  has  not  been  established  in  the 
city  of  New  York,  while  a  close-  corporation  has  been,  and 
which  has  set  not  only  the  law  of  mortmain,  embraced  in 
the  Magna  Charta,  but  also  our  own  laws  and  constitution, 
at  defiance,  and  deprived  plaintiff  of  every  right,  under  the 
ancient  charter,  which  he  might  have  enjoyed  were  this  yet 
a  British  province. 

As  to  the  charter  of  1814,  we  hold  it  as  obtained  by  a 
breach  of  trust  and  void,  and  decline  to  recognize  it  at  all 
in  the  declaration.  Respectfully, 

CLINTON  ROOSEVELT, 

Of  counsel  for  plaintiff. 

McCuNN,  J. — The  above  is  the  amended  complaint  in  this 
case.  The  plaintiff  asks  for  a  receiver. 

The  defendants  interpose  a  demurrer: 

First.  They  say:  ''That  it  appears  upon  the  face  of  the 
complaint  that  there  is  a  defect  of  parties  defendant,  in  this 
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the  omission  of  the  corporation  therein  named,  to  wit:  the 
rector  and  inhabitants  of  the  city  of  New  York  in  commu- 
nion of  the  church  of  England  as  by  law  established." 

"Second.  That  the  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action." 

A  demurrer  to  a  pleading  admits  all  the  material  facts 
stated  therein,  but  alleges  that  those  facts,  in  law,  do  not 
constitute  a  cause  of  action,  and  submits  that  question,  and 
that  question  alone,  to  the  judgment  of  the  court.  A  de- 
murrer admits  all  the  allegations,  but  it  admits  nothing  but 
what  is  material  and  well  pleaded;  consequently,  such  alle- 
gations as  compose  this  complaint,  they  being  all  immate- 
rial, are  not  admitted.  Moreover,  a  demurrer  is  only  a 
technical  admission,  and  does  not  involve  a  confession^ 
consequently,  the  demurrer  herein  is  not,  in  any  way,  dam- 
aging to  the  character  of  the  defendants.  Again,  conclu 
sions  of  law  are  never  admitted  by  a  demurrer;  conse- 
quently, the  charges  of  waste  and  diversion,  and  that  the 
defandants  have  departed  from  the  protestant  faith,  con- 
tained in  the  pleadings  before  me,  being  conclusions  of  law, 
are  not  admitted. 

In  regard  to  the  non-joinder  of  parties.  It  is  sought  by 
this  action  to  take  away  the  property  of  the  church  and  cor- 
poration. It  will  be  seen  by  the  complaint  that  the  only 
defendants  nnmed  in  the  suit  are  Mr.  Morgan  Dix,  one  of 
the  clergy  of  the  Trinity  church  corporation,  and  Wm.  E. 
Dunscomb,  Esq.,  one  of  the  counsel  to  said  corporation.. 
The  corporation  is  not  made  a  party,  and  yet  the  plaintiff 
seeks  to  take  from  it  its  property,  and  put  the  same  into 
the  hands  of  receivers. 

Emphatically  this  cannot  be  done  without  the  corporation 
being  first  heard,  after  having  been  made  a  party.  How 
preposterous  it  would  be  to  sue  two  of  the  directors  of  a 
railroad  company  individually,  and  seek,  in  that  action,  to 
have  a  receiver  appointed  to  take  charge  of  all  the  affairs 
of  the  road ;  or  for  one  of  two  cestui  que  trusts  to  sue  for 
VOL.  XLI.  21 
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the  removal  of  the  trustee  without  joining  the  cestui  que 
trusts. 

The  legal  estate  of  every  corporation  is  vested,  not  in  the 
individual  corporators,  but  in  the  corporation  itself;  the 
estate,  however,  is  a  trust  for  the  benefit  of  the  corporators. 
By  the  wise  policy  of  the  law,  corporate  bodies  are  forbid- 
den to  be  seized  to  a  use,  but,  by  a  like  policy,  the  law 
permits  them  to  be  vested  with  a  trust.  Hence,  if  these 
two  defendants  actually  have  an  interest  in  the  estate  of  the 
•corporation  of  Trinity  church,  it  can  only  be  as  cestui  que 
trusts.  (2  Bac.,  11;  Sanders  on  Uses,  237;  1  Vesey,  467, 
536.) 

The  complaint  shows — and  it  is  about  the  only  fact  it 
does  show — the  existence  of  a  corporation,  and  that  such 
corporation  is  vitally' interested  in  the  question  sought  to 
be  raised  in  this  controversy.  It  is,  therefore,  a  necessary 
party  to  its  final  determination.  These  considerations  make 
it  evident  that  the  corporation  must  be  a  party  to  the  proper 
determination  of  the  controversy.  If  the  plaintiff  desires  to 
establish  his  claim  to  be  a  corporator,  or  to  preach  in  the 
parish  church,  or  to  have  a  receiver  appointed  to  take 
charge  of  the  corporate  property,  he  clearly  cannot  h.ave 
such  relief  in  an  action  against  two  private  individuals  who, 
as  far  as  appears  by  the  complaint,  are  not  members  of  the 
corporation  at  all.  Again,  the  property  is  described  in  the 
complaint  as  being  in  the  possession  of  the  defendants  and 
•their  associates,  sty  ling  them  "  the  rector,  churchwardens,  and 
vestrymen  of  Trinity  church."  It  is  not  alleged  that  they  are 
not  entitled  to  these  offices  ;  and  if  they  are  so  entitled,  their 
possession  and  acts  are  those  of  the  corporation,  and  the  cor- 
poration alone  is  the  party  to  be  held  responsible  for  them. 
By  implication  in  this  pleading  their  title  to  the  offices  is  ad- 
mitted, their  predecessors  being  spoken  of,  which  is  equivalent 
to  admitting  that  defendants  have  succeeded  to  the  offices. 
Defendants  being,  by  the  supposition  of  the  complaint, 
possessed  of  certain  property  not  in  their  own  right,  but  in 
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the  right  of  the  corporation,  ought  not  to  surrender  such 
property  to  a  receiver  without  having  the  corporation  be- 
fore the  court  to  defend  its  rights.  The  defect  of  parties  is 
the  omission  of  the  corporation.  tl  The  rector  and  inhabit- 
ants of  the  city  of  New  York  in  communion  of  the  church 
of  England,  as  by  law  established."  This  is  the  corporate 
name  of  the  corporation  according  to  the  language  of  the 
complaint,  so  that  this  defect  appearing  upon  its  face,  the 
first  ground  of  demurrer  is  well  taken. 

As  to  the  second  ground,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
allegation  that  the  defendants  have  departed  from  the  prot- 
estant  faith  and  baptism  was,  I  suppose,  intended  to  sustain 
the  charge  of  the  diversion  of  the  trust  estate  from  the 
design  of  the  original  corporators.  Now,  if  the  object  of 
the  founders  of  Trinity  church  was  to  suppress  vice  and  im- 
morality, it  is  very  plain  to  all  that  to  adhere  to  the  prot- 
estant  faith  and  protestant  form  of  baptism  is  not  at  all 
necessary  for  that  purpose. 

The  charges  in  the  complaint  from  the  seventeenth  para- 
graph to  the  end  make  up  the  offense  of  diverting  the  trust 
funds  from  the  purposes  of  the  founders.  Now  supposing 
them  true,  they  do  not  in  any  way  affect  the  estate,  if  we 
except  the  statement  in  paragraph  eighteen,  that  a  "  salary" 
is  paid  for  preaching  blasphemies.  Statements  in  a  pleading 
must  be  taken  as  strongly  as  possible  against  the  party  mak- 
ing them.  This  statement  does  not  necessarily  imply  any 
more  than  that  the  salary,  which  is  due  on  account  of  services 
generally,  is  not  withheld  on  account  of  the  alleged  blas- 
phemies. Even  if  what  was  preached  on  some  occasions 
had  been  plainly  heretical,  the  treasurer  of  the  corporation 
would  not  have  been  justified  in  stopping  salaries.  The 
remedy  to  prevent  preaching  heretical  doctrines  is  of  another 
kind,  and  to  be  applied  for  in  a  different  way.  There  is 
nothing  int  he  charges  of  the  twenty-second  and  twenty- 
third  counts.  They  must  be  construed  strictly  and 
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when  so  construed  they  amount  to  nothing.  In  regard 
to  the  allegation  that  the  income  of  this  corporation  is  very 
largely  in  the  excess  of  its  charter  ($800,000  per  year). 
The  answer  to  that  is  simple  :  this  court  cannot  provide  a 
remedy.  Application  in  such  case  must  be  made  to  the 
attorney-general.  Again,  the  plaintiff  bases  his  right  to 
bring  this  action  upon  the  allegation  of  his  being  a  successor 
of  some  persons  who  were,  some  hundred  and  seventy  years 
since,  corporators  of  this  corporation  ; — of  his  religious 
tenets  agreeing  with  those  of  certain  persons  who  were 
living  some  hundred  and  fifty  years  since,  and  who  were 
supposed  to  be  wardens  and  vestrymen  of  said  corporation; 
— of  his  willingness  to  preach  in  the  parish  church  of  said 
corporation,  and  to  do  whatsoever  may  be  necessary  and 
proper  to  secure  his  rights  as  a  corporator; — also  upon  his 
having  taken  the  sacrament  in  a  chapel  of  said  church. 
Now  all  this  is  very  bad  pleading,  because  it  does  not  show, 
or  attempt  to  show,  how  he  became  a  corporator  or  a  suc- 
cessor of  a  corporator.  As  to  his  willingness  to  preach  in 
"Trinity  parish  church,"  I  have  no  doubt  whatever  in  re- 
gard to  such  willingess.  Nay,  more,  if  such  willingness 
were  good  cause  of  complaint,  or  if  such  condescension  on 
the  part  of  plain  tiff  could  be  made  the  basis  for  a  good  count 
upon  which  to  sustain  an  action,  that  there  are  many  of  the 
clergy  in  the  different  protestant  denominations  who  would 
most  willingly  condescend  in  like  manner  to  preach  in 
Trinity  church.  Indeed,  I  am  afraid  if  such  were  the  case, 
and  this  court  had  jurisdiction  over  the  subject-matter, 
there  would  be  no  end  of  actions  against  the  corporation. 
Apart  from  all  this,  however,  ha  does  not  state  a  single  fact 
showing,  that  he,  plaintiff,  had  a  right  to  preach  in  Trinity 
church,  or  that  defendants  had  any  power  either  to  permit 
or  prevent  him  from  so  preaching. 

It  is  not  alleged  that  it  was  the  duty  or  in  the  power  of  the 
defendants  to  provide  for  the  poor  of  the  city,  or  to  prevent 
Church  street  from  being  scandalous,  or  to  do  any  of  the 
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other  things  which  they  are  charged  with  having  left  undone. 
As  to  the  scheme  of  the  defendant,  Dr.  Dix,  for  the  estab- 
lishment of  houses  of  mercy  and  the  like,  these  are  not  mat- 
ters which  can  be  inquired  into  by  this  court,  nor  can  the 
seeking  to  acquire  "  political  weight,"  and  threatening  the 
legislature  with  contempt,  be  considered  a  wasting  the 
church  property. 

Numerous  cases  are  cited  by  counsel  for  plaintiff,  not  »ne 
of  which  bears  in  the  slightest  degree  on  the  questions  raised 
by  the  demurrer.  Indeed,  if  all  the  sound  law  was  gleaned 
from  such  citations,  it  would  be  insufficient  to  give  even  a 
patchwork  construction  upon  which  to  build  the  wild  and 
constrained  theories  indulged  in  this  complaint. 

Perhaps,  from  viewing  doubtful  cases  in  this  light,  a  habit 
of  false  construction  of  all  cases,  sounding  in  name  like  the 
one  under  consideration  by  them  at  the  time  is,  unawares, 
formed  by  some  counsel,  and  predilections  in  their  minds 
sort  the  tangled  heap  of  decisions  into  a  desired  shape  to 
suit  their  purpose  long  before  plodding  patience  after  truth 
and  good  law  has  addressed  itself  to  the  task.  From  this 
temptation,  it  is  feared,  the  counsel  for  the  plaintiff  has  not 
wholly  escaped,  because  how  else  could  he  have  cited  long 
quotations  from  such  cases  as  u  The  Lady  Hewley  case,  (1 
Simons,  309  ;)  Field  agt.  Field,  (9  Wend.,)  Attorney-General 
agt.  Drummond,  (1  Conor  &  Lawson,)"  and  many  others,  not 
a  line  of  which  applies  to  the  case  in  hand — cases  containing 
the  history  of  the  controversies  between  different  parts  of 
individual  protestant  sects,  and  not  having  the  slightest 
bearing  on  the  point  before  us. 

There  is  another  and  a  very  grave  objection,  and,  I  hold, 
a  valid  reason  in  law  why  this  plaintiff  should  not  be  listened 
to. 

Before  a  suitor  can  claim  the  interposition  of  a  court  of 
justice,  eitheir  in  law  or  in  equity,  he  must  have  some 
wrong  to  remedy,  some  grievance  to  redress,  or  some  claim 
to  enforce.  It  is  for  accomplishing  these  righteous  objects 
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courts  of  law  and  courts  of  equity  are  organized.  They  are 
not,  however,  to  be  used  as  the  resorts  of  the  disappointed, 
the  malignant,  or  the  foolish.  They  should  be,  and  I  trust 
are,  the  tribunals  wherein  disputes  between  man  and  man 
are  fairly,  justly,  and  humanely  disposed  of;  and  as  the  very 
basis  upon  which  to  grant  that  justice,  the  first  question, 
absolutely  the  very  first,  that  is  presented  to  the  mind  of  any 
court  in  any  litigation  is,  whether  the  party  invoking  the 
majesty  of  the  law  is  entitled  to  relief,  and  whether  he  has 
justly  and  fairly  placed  himself  in  a  position  to  claim  the 
judgment  of  the  court  whose  justice  he  solicits,  because  if 
he  has  not,  then  there  ends  the  inquiry.  Now,  applying 
these  general  legal  principles  to  the  subject  matter  before 
us,  the  question  first  presented  to  us  is.  Is  this  plaintiff 
entitled  to  the  remedy  he  seeks,  and  has  he  placed  himself 
in  a  light  so  as  to  enable  him  to  demand  of  our  hands  such 
a  remedy  ?  Absolutely  we  say  he  has  not.  Let  us  look 
at  his  position.  On  the  6th  day  of  May,  1697,  William 
III.,  through  governor  Fletcher,  then  captain-general  of 
the  province  of  New  York  and  territories,  granted  to  Trinity 
church  (the  foundation  and  spire  of  old  Trinity  church  being 
then  built)  a  charter  under  the  corporate  name  of  "the 
rector  and  inhabitants  in  communion  of  the  church  of  Eng- 
land as  now  established  by  our  laws"  (See  charter  line,  100). 
The  charter,  among  other  things,  provides  that  the  parish 
shall  be  named  "  the  parish  of  Trinity  church''  (Charter,  line 
145).  The  charter  also  describes  what  lands  shall  go  with 
the  enclosure  of  the  church  for  grave-yard  purposes  and  the 
like.  After  defining  what  the  duties  of  said  corporation 
shall  be,  it  declares  (line  565)  that  "  the  said  rector  and  in- 
habitants in  communion,"  &c.,. shall  nominate  and  appoint 
such  people  of  said  parish  as  they  shall  think  fit,  and  shall 
be  willing  to  accept  the  same,  to  be  members  of  said  church,  and 
be  entitled,  to  vote  at  the  annual  elections  for  churchward- 
ens and  vestrymen  of  said  corporation.  Thus  the  charter 
stood  so  far  as  the  admission  of  members  to  said  church  was 
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concerned,  and  also  so  iar  as  electing  officers,  &c.,  until 
1814  (some  slight  alterations  excepted),  when,  among  other 
things,  it  was  enacted  that  "  all  male  persons  of  full  age, 
who  for  the  space  of  one  year  preceding  any  election  shall 
have  been  members  of  the  congregation  of  Trinity  church 
aforesaid,  or  any  of  the  chapels  belonging  to  the  same  and 
forming  part  of  the  same  religious  corporation,  and  who  shall 
hold,  occupy,  or  enjoy  a  pew  or  seat  in  Trinity  church,  or 
in  any  of  the  said  chapels,  or  have  partaken  of  the  holy 
communion  therein  within  the  said  year,  and  no  other  per- 
sons, shall  be  entitled  to  vote  at  the  annual  election  for  the 
churchwardens  and  vestrymen  of  the  corporation." 

Now,  this  section  was  intended  as  explanatory,  and  as  a 
direction  for  those  who  were  entitled  to  vote  for  officers  of 
said  church;  and  plaintiff  claims  that  because  a  part  of  this 
section  declares  that  any  person  who  has  partaken  of  the 
holy  communion  within  one  year  shall  be  entitled  to  vote, 
and  that  as  he  entered  said  church  as  a  stranger,  and  not  a 
member  of  said  communion,  and  formally  partook  of  the 
communion  in  Trinity  chapel,  without  any  previous  proba- 
tion or  preparation,  and  without  the  priest  who  administered 
the  sacrament  consenting  or  even  knowing  who  he  was, 
that  consequently  he  is  entitled  to  vote  at  the  election  of 
such  officers.  This  would  be  an  odd  doctrine  indeed.  That 
a  stranger,  a  member  of  an  entirely  different  religious  persua- 
tion,  can  vote,  is  simply  preposterous.  With  the  same  pro- 
priety can  a  resident  of  Philadelphia,  a  strange,  a  bad  man, 
indeed  an  alien  to  this  tcountry,  come  to  this  city,  register 
his  name,  and  vote  at  our  elections.  The  proposition  is  too 
absurb  for  serious  entertainment.  What  is  meant  by  this 
section  of  the  amended  charter  above  cited  is  simply  this: 
That  any  just  and  good  man  who  had  properly  prepared 
himself  for  the  holy  communion,  and  who  had  been  duly 
and  properly  accepted  by  the  rector  into  the  church  as  a 
true  and  good  communicant,  could  vote  at  the  election  for 
the  officers  of  said  church,  and  have  all  the  rights  and  bene- 
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fits  accruing  from  the  corporation  ;  this  is  what  was  intended 
by  that  section,  and  what  was  meant  by  it,  and  nothing 
else.  It  did  not  mean,  and  cannot  by  any  tortured  form  of 
construction,  mean,  that  any  adventurer,  for  the  purpose  of 
causing  litigation  and  for  the  express  purpose  of  acquiring 
wealth,  could  enter  said  church  and  wickedly  go  through 
the  form  of  a  communion  and  be  called  a  member,  and  that 
for  the  purpose,  as  it  would  seem  from  the  complaint,  of 
harassing  its  organization.  Could  folly  or  wickedness  con- 
trive a  scheme  of  spiritual  intolerance  more  wounding  to 
the  sensibilities  of  any  religious  people,  and  more  to  be 
repudiated  by  the  generous  principles  of  our  free  institu- 
tions !  But  again,  this  plaintiff  does  not  say  he  is  an 
episcopalian,  or  a  member  of  the  church  of  England,  or  of 
Trinity  church,  but  says  he  is  "a  protestant,  a  Trinitarian, 
and  a  believer  in  the  doctrines  of  the  Christian  communion 
as  established  at  the  synod  at  Dort,"  and  that  he  belongs 
11  to  the  Dutch  Reformed  church."  It  is  clear,  therefore,  if 
he  is  a  Dortite  and  belongs  to  the  Dutch  church,  he  is  not 
an  episcopalian,  or  a  member  of  the  English  church,  or  a 
communicant.  He  says,  however,  as  I  have  above  related, 
that  he  took  the  sacrament  in  Trinity  chapel,  and  that 
that  act  of  itself,  without  being  a  member  of  the  episcopal 
community,  entitles  him  to  vote.  Now,  let  us  see  about 
this.  Let  us  examine  the  cause  which  led  to  the  adoption 
of  this  law. 

The  churchwardens  and  vestrymen  of  Trinity  church, 
following  the  example  of  their  English  ancestors — their 
original  house  being  too  small — founded  two  or  three  other 
places  of  worship,  and  called  them  chapels  of  Trinity  church. 
The  natural  effect  of  this  system  was,  that  this  church  and 
its  chapels  formed  one  church,  their  several  congregations 
were  knit  into  one  body,  and  the  communicants  in  each 
congregation  went,  on  Easter  Tuesday,  to  the  poll  of  Trinity 
church,  and  voted  for  the  same  churchwardents  and  vestry- 
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men  ;  and  these,  by  their  office,  took  all  the  churches  under 
their  common  government. 

As  the  charter  incorporates  those  who  are  in  communion 
with  the  church  of  England,  communicants  alone,  before  the 
Revolution,  were  admitted  to  the  privilege  of  voting  for 
charter  officers}  and  the  records  of  the  church  furnish  no 
instance  of  a  contrary  practice. 

At  length  the  episcopalians,  by  the  increased  population 
of  the  city,  were  too  numerous  to  be  accommodated  in 
Trinity  church  and  its  chapels.  In  this  situation,  a  respecta- 
ble portion  of  the  episcopalians  had  recourse  to  the  act 
entitled  "  an  act  to  provide  for  the  incorporation  of  religious 
societies"  (I  Jones  &  Various  Laws,  i04,  109,  passed  1784) 
for  relief;  and  in  the  year  1793  they  began  to  incorporate 
themselves  under  that  act  into  separate  churches  and 
societies. 

The  members  of  the  new  corporations,  thus  organized 
under  the  religious  societies'  act,  elect  their  own  church- 
wardens and  vestrymen.  They  neither  hold  pews  nor  seats 
in  Trinity  church,  nor  do  they  commune  in  that  church  or 
contribute  to  its  support.  The  vestries  of  the  new  corpora- 
tions appoint  their  own  rectors,  clerks,  and  sextons,  and  they 
manage  all  the  spiritual  and  temporal  concerns  of  their  own 
churches  as  they  please,  paying  no  regard  whatever  to  the 
vestry  of  Trinity  church. 

As  a  consequence  of  the  new  corporations,  the  congrega- 
tion of  Trinity  church  consists  of  those  only  who  attend 
worship  in  that  church  and  its  chapels,  St.  Paul's  church 
and  St.  John's  church,  and  Trinity  chapel,  the  latter  having 
been  recently  built,  as  a  chapel,  by  Trinity  church. 

No  members  of  either  of  the  new  corporations  ever 
claimed,  or  pretended  to  claim,  a  right  to  vote  for  the 
churchwardens  and  vestrymen  of  Trinity  church  prior  to 
the  election  held  for  those  officers  in  March,  1812.  At  that 
election  several  persons,  known  to  be  members  of  the  new 
corporations,  offered  themselves  as  voters,  but  they  were 
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rejected,  because  neither  of  them  was  a  pew  or  a  seat-holder, 
or  communicant  in  Trinity  church  or  either  of  its  chapels. 
After  this  attempt  to  vote  by  outside  episcopal  communi- 
cants, a  memorial  was  presented  to  the  legislature,  asking, 
among  other  things,  for  an  interpretation  of  the  charter 
relative  to  the  right  of  voting. 

A  bill  was  accordingly  introduced,  and  in  its  passage 
through  the  houses  met  with  little  opposition,  except  from 
its  presumed  interference  with  the  elective  franchise;  and  in 
the  house  of  assembly  it  was  referred  to  the  attorney-general 
to  report  "  whether,  in  his  opinion,  its  passage  would,  in 
anywise,  defeat  or  vary  any  existing  rights  under  the  charter, 
or  any  acts  altering  it."  The  attorney-general  reported 
that  he  "had  examined  the  charter  and  the  acts  altering  it, 
with  the  bill  referred  to  him,  and  he  was  of  opinion  that  its 
passage  would  not  defeat  or  vary  any  existing  rights  under 
the  acts  or  charter." 

As  the  claim  to  vote  had  a  tendency  to  create  uneasiness 
in  the  minds  of  the  members  of  the  church,  and  to  excite 
dissensions  among  episcopalians  in  general,  one  of  the  objects 
of  the  bill  was  to  obtain  such  an  interpretation  of  the  charter 
as  would  effectually  extinguish  the  claim.  Now,  it  is  com- 
mon for  legislative  bodies,  in  novel  and  special  cases  which 
have  eluded  the  penetration  of  former  legislators,  to  pass 
acts,  in  the  nature  ot  declaratory  acts,  to  pluck  up  discord 
and  litigation  by  the  roots,  that  general  quiet  may  be  pro- 
moted. Such  acts  resemble  bills  of  peace  in  chancery. 

By  thus  showing  that  the  members  of  the  new  corporation 
are  not  also  members  of  the  corporation  of  Trinity  church, 
we  have  put  at  rest  all  questions  respecting  their  supposed 
right  to  the  corporate  property. 

Members  of  every  corporation  have  an  interest  in  its  estate 
while  they  continue  members,  and  no  longer.  A  right  to 
the  corporate  property  is  strictly  local  in  its  enjoyment. 
Whenever  a  corporator  removes  and  settles  permanently 
without  the  precincts  of  the  corporation,  his  franchise,  ipso 
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facto,  ceases.  Thus  if  an  inhabitant  of  the  city  of  New 
York  quits  the  ciry  and  takes  up  his  residence  in  the  county 
of  Westcbester,  he  relinquishes  his  rights  as  a  member  of 
the  city  corporation,  and  he  cannot  resume  them  in  any 
other  way  than  by  returning  and  again  fixing  his  residence 
in  the  city. 

These  principles  being  indisputable,  prove  the  utter  futil- 
ity of  the  claim  which  the  plaintiff  makes  as  to  his  being  a 
corporator,  or  as  to  his  interest  in  the  estate  of  the  corpora- 
tion of  Trinity  church  as  such  corporator. 

Whoever  reads  the  act  for  incorporating  religious  soci- 
eties, and  reflects  upon  its  provisions,  and  also  upon  the 
freedom  of  our  civil  and  religious  institutions,  must  be  per- 
suaded that  the  legislature  intended  that  every  society  in- 
corporated under  the  act  should  enjoy  a  separate  and  inde- 
pendent existence,  and  be  wholly  governed  in  its  spiritual 
and  temporal  concerns  by  officeis  of  its  own  choice.  The 
act  provides  that  "  the  persons  qualified  to  vote  at  elections 
for  church  officers  shall  be  male  persons  of  full  age,  who 
shall  have  belonged  to  the  church  or  congregation  for  the 
last  twelve  months  preceding  the  election,  and  who  shall 
have  been  baptized  in  the  church,  or  shall  have  been  received 
therein  either  by  the  right  of  confirmation,  or  by  receiving 
the  holy  communion,  or  by  purchasing  or  hiring  a  pew  or 
seat  in  the  said  church,  or  by  some  other  joint  act  of  the 
parties  and  of  the  rector;  that  the  voters  on  a  certain  day 
in  every  year  shall,  by  a  majority  ol  voices,  elect  two  church- 
wardens and  eight  vestrymen  ;  and  that  the  churchwardens 
and  vestrymen  so  elected  shall  have  power  to  call  and  induct 
a  rector  as  often  as  a  vacancy  happens  therein,  and  to  take 
into  their  possession  and  management  all  the  temporalities 
belonging  to  such  church  or  congregation.'7  (3  JR.  S.,  292.) 

Keeping  in  view  the  wise  intention  of  the  legislature, 
that  the  act  carefully  confines  the  right  of  voting  for  church 
officers  to  the  persons  who  shall  have  honestly  belonged  to 
the  church  or  congregation  for  the  last  twelve  months  pre- 
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ceding  the  election,  it  does  not  require  the  gift  of  prophecy 
to  foretell  that  if  the  members  of  distinct  corporations,  or 
strangers,  were  to  possess  the  right  of  voting  in  common  for 
the  offisers  of  this  church,  it  would  open  a  door  to  mischiefs 
dangerous  to  all  religious  societies,  and  hurtful  to  the  growth 
of  genuine  religion".  For  example,  two  or  more  sects  might, 
by  combining  against  another  religious  body,  and  by  supe- 
rior numbers  on  the  day  of  election,  force  their  own  crea- 
tures into  office,  and,  thus  brought  into  public  life,  might 
appoint  a  clergyman  against  the  decided  opinions  and  wishes 
of  the  congregation. 

The  same  creatures  might,  also,  manage  the  temporal 
affairs  of  the  congregation  in  a  way  destructive  of  their 
interests. 

The  next  inquiry  is:  Whether  the  members  of  the  new 
corporations,  or  a  stranger,  such  as  this  plaintiff,  have  a 
right  to  vote  at  the  elections  of  the  corporation  of  Trinity 
church? 

The  foundation  for  the  claim  of  this  right  is  the  single 
circumstance  that  the  charter  incorporates  "all  persons  in- 
habiting or  to  inhabit  the  city  ot  New  York,  and  in  com- 
munion with  the  protestant  church  of  England." 

These  general  words  of  the  charter,  when  the  real  mean- 
ing of  the  grantor  is  extracted  from  them,  will  be  discovered 
not  to  afford  the  slightest  pretext  for  the  claim  of  the  plain- 
tiff. The  charter,  like  every  other  grant,  must  be  inter- 
preted with  reference  to  the  actual  state  of  things  at  the 
time  it  bears  date.  Looking  from  this  ground,  we  shall  see 
that  the  state,  at  the  date  of  the  charter,  was  a  province  of 
Great  Britain,  and  consequently  subject  to  its  laws.  The 
protestant  episcopal  church  was  the  established  church  of 
the  mother  country ;  and  the  crown,  in  its  generosity  to 
the  episcopalians  in  the  city  of  New  York,  naturally  sought 
to  place  Trinity  church  on  a  footing  as  similar  to  that  of 
the  church  of  England  as  local  circumstances  would  permit. 
The  population  of  the  city  at  the  same  period  was  so  incon- 
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siderable  that  the  whole  number  of  episcopalians  on  the 
island  was  not  sufficient  to  fill  the  building  already  erected 
for  public  worship. 

On  the  other  hand,  the  revolution  which  accomplished 
the  independence  of  this  country,  the  rapid  increase  of  the 
population  of  the  city,  and  the  new  episcopal  corporations 
which  have  sprung  from  the  parent  church,  being  out  of 
the  reach  of  human  foresight,  could  not  be  provided  for. 

With  confidence,  then,  it  may  be  asserted  that  the  episco- 
palians inhabiting  the  city  of  New  York  are  not  all  of  them 
parishioners  of  the  parish  of  Trinity  church.  Such  of  them 
as  are  members  of  the  new  corporations  have  become  par- 
ishioners of  the  parishes  attached  to  them,  the  legal  effect 
of  which  is  virtually  to  dissolve  their  connection  with  the 
parish  of  Trinity  church. 

It  is  no  less  demonstrable  that  members  of  the  Dutch 
Reformed  church,  as  this  plaintiff  is,  and  who  are  unaccus- 
tomed to  take  the  sacrament  in  episcopal  churches,  are  not 
of  the  communicants  intended  by  the  charter. 

By  the  discipline  of  the  English  church  no  person  can, 
at  the  same  time,  be  a  regular  communicant  in  separate 
parishes  under  the  care  of  different  and  independent  rectors. 
The  canons  of  the  church  particularly  direct  that  u  the 
sacrament  shall  not  be  administered  by  the  rector  of  one  parish 
to  the  parishioners  of  another,  without  the  license  of  the 
rector  of  the  latter  parish,  except  to  travelers,  to  persons  in 
danger  of  death,  or  in  cases  of  necessity."  (1  Burns'  Ecclesi- 
astical Law,  677  and  682). 

The  rector  is  authorized,  under  certain  circumstances,  to 
refuse  the  sacrament  even  to  his  parishioners;  and  to  be 
regular,  the  parishioners  should  communicate  at  least  thrice 
in  every  year. 

The  only  legal  evidence  that  the  parishioner  is  a  com- 
municant is  his  receiving  the  sacrament  in  the  parish  church, 
by  and  with  the  consent  of  the  priest,  and  the  rector  cannot 
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take  notice  of  the  receipt  of  the  communion  in  other 
parishes. 

To  admit  a  communicant  under  any  other  circumstances 
would  be  deemed  an  offense  against  ecclesiastical  discipline, 
both  in  the  priest  administering  and  in  the  parishioner  re- 
ceiving the  sacrament;  and  it  is  an  undeniable  position  in 
law  that  no  right  can  be  derived  from  the  commission  of  a 
wrong. 

Upon  these  principles  it  was  constantly  maintained,  be- 
fore the  revolution,  that  no  persons  but  those  who  were  re- 
ceived or  born  in  the  church,  and  communed  in  Trinity,  or 
one  of  its  chapels,  were  entitled  to  vote  under  the  charter. 
The  third  section  of  the  act  entitled  "an  act  for  making  such 
alterations  in  the  charter  of  the  corporation  of  Trinity  church 
as  to  make  it  more  conformable  to  the  constitution  of  the 
state,"  passed  17th  April,  1784,  embraces  the  same  principles 
with  respect  to  communicants,  by  restraining  the  privilege 
of  voting  to  such  inhabitants  of  the  city  "as  shall,  in  the 
said  church,  partake  of  the  holy  sacrament  of  the  Lord's 
Supper  at  least  once  in  every  year." 

Some  contend  that  this  section,  by  using  the  words  ll  the 
said  church,"  refers  to  the  spiritual  body  of  the  church,  and 
not  to  the  building  of  Trinity  church  ;  and  hence  they  argue 
that  communicants  in  any  other  episcopal  church  are  quali- 
fied to  vote. 

It  will  much  assist  our  search  after  the  true  import  of  the 
words,  t(  the  said  church,"  if  we  take  the  entire  section,  with 
its  preamble,  into  consideration,  and  proceed  at  once  to  as- 
certain the  objects  for  which  it  seeks  to  provide. 

Bearing  in  mind  the  title  of  the  act  just  quoted,  it  is 
worthy  of  notice  that  after  declaring  the  manner  of  inducting 
the  rector,  as  prescribed  by  the  charter,  to  be  inconsistent 
with  the  letter  and  spirit  of  the  constitution,  the  act  sub- 
stitutes a  different  mode  of  induction,  by  vesting  the  church- 
wardens and  vestrymen  of  the  corporation  with  ''  full  power 
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to  induct  a  rector  to  the  said  church  as  often  as  there  shall 
be  a  vacancy." 

Here  the  term  church  leaves  no  room  for  inference.  By 
not  referring  it  to  Trinity  church  we  torture  it  into  a  sense 
that  will  defeat  the  very  exercise  of  the  power  to  induct  a 
rector. 

Then  comes  the  following  section,  with  its  preamble, 
which  defines  the  qualifications  of  the  persons  who  were 
thereafter  to  be  considered  as  members  of  the  corporation: 
tl  And  whereas  doubts  have  arisen  on  those  parts  of  the  said 
charter  and  law  first  above  mentioned,  which  speaks  of  in- 
habitants in  communion  of  the  said  church  of  England;  for 
removal  whereof, 

"  Be  it  further  enacted,  by  the  authority  aforesaid,  that 
all  persons  professing  themselves  members  of  the  episcopal 
church,  who  shall  either  hold,  occupy,  or  enjoy  a  pew  or 
seat  in  the  said  church,  and  shall  regularly  pay  to  the  sup- 
port of  the  said  church,  arid  such  others  as  shall  in  the  said 
church  partake  of  the  holy  communion  of  the  Lord's  Supper 
at  least  once  in  every  year,  being  inhabitants  of  the  city 
and  county  of  New  York,  shall  be  entitled  to  all  the  rights, 
privileges,  benefits,  and  emoluments  which,  in  and  by  the 
said  charter  and  law  first  above  mentioned,  are  designed  to 
be  secured  to  the  inhabitants  of  the  city  of  New  York,  in 
communion  of  the  church  of  England." 

It  is  asked,  then,  whether  the  word  church,  in  the  section 
cited,  means  a  building  dedicated  to  divine  service;  or 
whether,  applying  the  question  more  directly  to  the  case 
in  hand,  we  are  to  understand  by  the  word  the  building  of 
Trinity  church  ? 

In  expounding  a  statute  we  are  to  presume  that  the  legis- 
lator used  words  in  their  most  usual  signification — that  he 
had  the  subject-matter  constantly  in  mind — that  all  his  ex- 
pressions were  directed  to  a  reasonable  end — that  his  train 
of  thought  was  uniform — and  that  he  intended  to  infuse  into 
every  part  of  the  statute  the  same  spirit. 
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By  the  help  of  these  rules  the  meaning  of  the  word  church 
will  be  easily  ascertained. 

In  the  first  clause  of  the  section  before  us,  the  legislator 
declares  that  those  inhabitants  of  the  city  shall  be  members 
of  the  corporation  of  Trinity  church  "  who  shall  hold,  oc- 
cupy, or  enjoy  a  pew  or  seat  in  the  said  church." 

These  words  cannot  possibly  be  satisfied  otherwise  than 
by  interpreting  the  word  church,  according  to  its  common 
acceptation,  to  mean  a  building  dedicated  to  the  service  of 
God. 

The  legislator  speaks  in  the  act  at  large  of  many  of  the 
inhabitants  of  the  city  as  members  of  the  corporation  of 
Trinity  church,  of  the  induction  of  a  rector,  and  of  the 
necessity  of  altering  the  charter  so  as  to  make  it  conforma- 
ble to  the  constitution  of  the  state.  Indeed,  the  whole 
subject  which  engages  his  mind  appears  to  be  that  corpora- 
tion and  its  charter.  It  would,  therefore,  be  a  very  un- 
natural exposition  of  the  section  to  apply  the  word  church 
to  any  building  except  one  belonging  to  the  corporation  of 
Trinity  church  ;  and  the  more  so  as  Trinity  church  and  its 
chapels  were  the  only  episcopal  buildings  in  the  city  at  the 
time. 

In  the  second  clause  of  the  section  the  legislator  further 
declares  that,  "  such  others"  shall  also  "  be  members  of  the 
corporation  as  shall,  in  the  said  church,  partake  of  the  holy 
sacrament  of  the  Lord's  Supper  at  least  once  in  every  year, 
being  inhabitants  of  the  city  of  New  York." 

As  this  clause  expressly  enjoins  it  upon  the  communicants 
to  ta'ke  the  sacrament  in  the  said  church,  we  must,  out  of 
decency,  admit  that  a  building  in  which  the  sacrament  might 
be  administered  was  in  the  legislator's  eye ;  or  else  we  must 
attribute  to  him  a  want  of  due  reverence  for  that  most  holy 
ordinance. 

It  cannot  reasonably  be  doubted  that  the  building  here 
also  meant  by  the  legislator  was  Trinity  church. 

In  fixing  the  qualifications  of  corporators  the  legislator 
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judged  it  expedient  to  give  them  pews  and  seats  in  Trinity 
church  ;  and  this  church  is  the  lust  antecedent  to  that  in 
which  the  communicants  are  to  partake  of  the  sacrament. 
Why,  therefore,  should  we  imagine  that  the  legislator  in 
one  clause  meant  to  make  the  holding  of  a  pew  or  seat  in 
Trinity  church  an  indispensable  qualification  of  membership, 
and  that,  in  the  clause  next  succeeding,  it  was  his  intention 
to  allow  the  communicants  of  different  churches  to  be  mem- 
bers? Would  not  this  singular  change  of  mind  justly  ex- 
pose the  legislator  to  the  charge  of  ficklensss  ?  And  to  this 
charge  might  there  not  as  truly  be  added  the  serious  im- 
putation of  wilfully  violating  the  settled  discipline  and 
ancient  practice  of  the  church,  by  obliging  the  vestry  of 
Trinity  church  to  acknowledge  as  their  commnnicants,  men 
who  regularly  took  the  sacrament  in  churches  entirely  free 
from  their  control. 

It  follows,  as  a  necessary  consequence,  that  the  true 
meaning  of  the  section  under  consideration,  requires  the  in- 
habitants of  the  city  to  communicate — I  mean  honest  and 
pure  communication — or  to  hold  pews  or  seats  in  Trinity 
church,  in  order  to  qualify  them  to  be  members  of  its  cor- 
poration. If,  in  fact,  the  section  stood  alone,  and  doubts 
arose  as  to  its  true  meaning,  they  would  instantly  be  dis- 
pelled by  construing  the  section  in  connection  with  the  title 
and  other  parts  of  the  act.  The  express  purposes  of  the  act 
are  to  relieve  and  benefit  Trinity  church ;  and  wherever  the 
word  church  occurs,  without  designation  or  epithet,  it  will 
be  found  that  Trinity  church  alone  is  contemplated  by  the 
legislator. 

Admitting  the  premises  to  be  true,  and  the  reasoning 
from  them  to  be  just,  we  shall  be  authorized  to  conclude 
that  this  plaintiff  has  no  vested  rights  in  the  corporation  of 
Trinity  church,  and  of  course,  that  the  right  of  election 
cannot  be  lt  divested  or  impaired  by  the  limitation  provided' 
by  the  bill,"  because — ].  This  plaintiff  is  not  a  parishioner 
of  the  parish  of  Trinity  church. 
VOL.  XU.  22 
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2.  He  is  not  a  communicant  in  that  church. 

3.  He  does  not  hold  a  pew  or  seat  in  that  church,  or  con- 
tribute to  its  support. 

Since  the  days  of  Henry  VIII.,  the  gift  of  all  the  clergy 
in  the  English  church  to  their  livings,  or  rather  the  gift  of 
the  livings  to  the  clergy,  was  vested  in  the  crown.  This 
was  nominal,  however,  for  the  crown  always  allowed  the 
bishops  of  the  different  dioceses  to  exercise  the  right  of 
granting  livings.  (There  are  exceptions  to  this  rule,  where 
private  parties  have  the  gift  of  livings.)  In  the  charter 
granted  to  Trinity  church  by  the  crown  in  1697,  (charter,  I. 
-225,)  the  right  as  rector  in  the  church  in  the  city  of  New 
Yurk  was  conferred  by  said  charter  upon  the  bishop  of  Lon- 
don, first;  and,  after  his  decease,  the  power  of  appointing 
and  installing  a  rector  was  to  be  done  as  other  rectors  and 
parsons  were  appointed  in  said  English  church.  The  ves- 
try had  the  right,  however,  by  said  charter,  to  levy  and 
assess  from  the  inhabitants  in  communion  with  the  church 
•of  England  to  support  and  maintain  said  church.  In  order 
to  make  matters  in  church  affairs  conform  more  to  the  lib- 
«ral  views  then  beginning  to  be  entertained  by  the  people 
-of  the  colony,  the  power,  among  other  improvements,  to 
collate  and  induct  a  rector,  was,  by  colonial  act  of  the 
legislature,  passed  1704  and  approved  by  the  crown  through 
the  then  governor,  Lord  Cornbury  (Van  SchaaclJs  Laws, p. 
CO),  vested  in  the  churchwardens  and  vestrymen.  This 
was  the  first  improvement  in  the  charter  of  the  church. 
The  next  improvement  we  find  was  that  conferred  in  the 
30th  section  of  the  constitution  of  this  state,  formed  in 
1777,  which  section  confirms  all  the  grants  formerly  given 
by  the  crowH  to  the  church  before  1775.  The  next  im 
provement  we  find  appended  by  law  to  the  charter  of  the 
church,  was  that  contained  in  the  act  of  17S4,  section  3, 
where  it  is  declared,  among  other  things,  that  all  persons 
who  pay  .to  the  support  of  the  church,  or  hold  or  occupy 
a  pew  in  the  same,  or  who  shall  partake  of  the  holy  sacra- 
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ment  once  in  each  year,  shall  be  entitled  to  all  the  benefits 
and  emoluments  of  the  church.  This  act  also  appointed  a 
new  set  of  church  hands  and  vestrymen  (1  Jones  &  VaricWs 
Laws,  12S).  This  act  annulled  all  parts  of  the  charter  of 
Trinity  church  which  was  inconsistent  with  the  new  con- 
stitution of  this  state.  The  last  act  above  referred  to  was, 
by  many,  thought  to  deprive  Trinity  church  of  its  name  and 
title  formerly  given  it  by  the  colonial  legislature.  A  law 
was,  accordingly,  passed  in  17SS  by  the  legislature  of  this 
suite  (2  Jones  &  Varictfs  Laws,  346),  confirming  their  old 
name,  or  nearly  so.  This  act  allowed  them  to  take  the 
corporate  name  of  "The  rector  and  inhabitants  of  the  city 
of  New  York  in  communion  of  the  protestant  episcopal 
church  in  the  state  of  New  York;"  and  finally,  on  Jan.  25, 
1814,  an  act  was  passed  which  declared,  among  other  things, 
section  2 : 

•'And  be  it  further  enacted,  that  all  male  persons  of  full 
age,  who,  for  the  space  of  one  year  preceding  any  election, 
shall  have  been  members  of  the  congregation  of  Trinity 
church  aforesaid,  or  any  of  the  chapels  belonging  to  the 
same,  and  forming  part  of  the  same  religious  corporation, 
and  who  shall  hold,  occupy  or  enjoy  a  pew  or  seat  in 
Trinity  church,  or  in  any  of  the  said  chapels,  or  have  par- 
taken of  the  holy  communion  therein  within  the  said  year, 
and  no  other  persons,  shall  be  entitled  to  vote  at  the  annual 
election  for  the  churchwardens  and  vestrymen  of  the  said 
corporation." 

Now  all  the  several  acts  and  amendments  which  I  have 
referred  to,  were  passed  in  order  to  mould  the  institutions 
of  the  church — Trinity  church  and  others — to  suit  the 
changed  condition  of  the  government,  and  to  accord  with 
the  rapid  improvement  and  progress  of  the  age.  And  I 
hold  as  a  principle,  that  although  the  legislature  has  ever 
been  inflexible  in  its  resolution  to  preserve  the  inviolability 
of  private  property,  yet  it  has  from  time  to  time  exercised 
its  discretion  in  moulding  the  elective  franchise  of  corpora- 
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tions  into  new  shapes,  the  better  to  adapt  it  to  the  changes 
occasioned  by  the  freedom  of  our  government  and  the  pro- 
gress of  society;  the  one  being  considered  as  a  subject  too 
sacred  to  be  touched,  and  the  other  as  a  subject  fit  to  be 
carefully  handled. 

In  regard  to  the  allegation  contained  in  the  sixteenth 
paragraph  of  the  complaint,  it  is  alleged  *'  that  the  trust 
estate  in  the  possession  of  said  defendants  and  their  asso- 
ciates, styling  themselves  l  the  rector,  churchwardens,  and 
vestrymen  of  Trinity  church,  in  the  city  of  New  York/ 
consists  of  lands  in  said  city,  anciently  described  as  '  the 
King's  Farm  and  Garden,'  and  a  grant  made  by  Wouter 
Van  Twiller  to  Anneke  Jants  and  Roeloff  Jansen  her  first 
husband,  for  eminent  services,  said  grant  consisting  of  sixty- 
two  acres,  Dutch  measure,  situate  next  north  of  said  Farm 
and  Garden,  and  south  of  Christopher  street,  and  between 
Hudson  River  and  Broadway,  on  the  west  and  east  in  said 
city ;  also  the  parish  church  site  and  edifice,  as  described  in 
said  original  charters  of  1697  and  1704." 

This  court  can  only  say,  from  a  most  careful  inspection 
of  all  the  charters,  grants  and  conveyances  to  said  corpora- 
tion, and  set  out  as  a  part  of  this  complaint,  or  referred  to 
therein,  that  their  title  to  said  lands  and  property  seems 
most  indisputable.  A  brief  glance  at  the  muniments  of 
title  cited  in  this  pleading,  and  which  vest  said  property  in 
the  church,  must  convince  at  once  the  greatest  skeptic  of 
this  fact.  The  Dutch  West  India  Company  was  founded  in 
1621,  and  in  1623  they  procured  from  the  Dutch  Govern- 
ment a  grant,  among  other  things,  of  all  the  lands  situate 
on  the  Island  of  Manhattan- — now  the  city  and  county  of 
New  York — and  about  the  same  time  they  formally  took 
possession  of  their  property,  and  then  and  there  established 
a  settlement  or  town.  It  was  called  New  Amsterdam. 
After  planting  such  settlement  (1626)  they  purchased  the 
entire  island  from  the  Indians  (a  tribe  called  the  Manahat- 
toes)  for  the  sum  of  $24.  In  1664,  the  English  forces  under 
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Col.  Nicolls  captured  the  settlement  and  all  things  apper- 
taining thereto,  together  with  the  entire  Dutch  country 
(New  Netherlands)  in  America,  from  the  Dutch,  and  held  it 
for  several  years.  The  English  renamed  New  Amsterdam, 
and  called  it  the  city  of  New  York,  after  the  Duke  of  York, 
King  Charles  II. 's  first  brother.  In  1673,  the  Dutch 
recaptured  the  island  from  the  English,  and  held  it  a  few 
months,  and  finally,  in  1674,  when  Holland  and  England 
made  peace  with  each  other,  the  entire  island,  together 
with  all  other  possessions  of  the  Dutch  on  this  continent, 
was  ceded  to  the  English  crown.  When  the  Dutch  recap- 
tured the  city  of  New  York,  in  1673,  they  renamed  the 
town  and  called  it  the  city  of  Orange,  and  during  the  short 
time  which  they  retained  it  in  their  possession,  they  estab- 
lished what  they  called  ll  the  reformed  Christian  religion, 
conformable  to  the  synod  of  Dordrecht,"  prohibiting  any 
other  kind  of  faith  therein.  (See  1st  Vol.  Documentary 
History  of  the  State  of  New  York,  by  Dr.  O'Callaghan,  page 
608).  Everardus  Bogardus  was  the  first  minister  of  the 
Dutch  church,  and  to  him  was  assigned  by  the  Dutch  West 
India  Company,  on  which  to  live,  certain  lands  and  tene- 
ments as  house,  glebe,  &c. 

The  church  in  which  he  preached  was  within  the  pre- 
cincts of  a  fort  which  then  stood  on  the  extreme  point  of 
the  island,  where  the  battery  now  is.  After  the  English 
took  possession,  in  1664,  governor  Andrews  established  the 
English  church,  known  as  "  the  church  of  England  in 
America,"  and  the  first  service  was  held  in  the  church 
within  the  fort,  in  which  the  Dutch  service  had  formerly 
been  held.  The  English  government  did  not,  as  the  Dutch 
had  formerly  done,  prohibit  any  other  form  of  religion  but 
their  own  ;  they  allowed  all  the  inhabitants  to  enjoy  their 
own  form  of  faith.  The  episcopalians  continued  to  worship  in 
the  old  fort  for  some  years,  until  governor  Fletcher,  the 
captain-genial  of  the  province  in  1697,  procured  for  them 
the  charter  now  known  as  the  charter  of  Trinity  church, 
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and  also  a  grant,  with  the  charter,  of  land  running  from 
Broadway  to  the  Hudson  River,  being  the  same  lands  upon 
which  Trinity  church  and  its  graveyard  attached  now  stands. 
This  was  the  first  grant  to  the  church.  The  next  grant  I 
find  was  that  in  the  reign  of  Queen  Anne.  This  was  a 
grant,  in  1705,  to  the  corporation  of  Trinity  church,  by 
deed  patent  from  Lord  Cornbury,  the  then  governor  of  the 
province.  It  consisted  of  a  tract  of  land  called  the  Queen's 
or  King's  Farm,  lying  on  the  west  side  of  Manhattan 
Island,  extending  from  where  Saint  Paul's  church  now 
stands  to  Skinner's  road,  now  Christopher  street,  and  from 
Broadway  to  North  River.  The  property  is  described  in 
the  grant  as  follows:  UA11  those  our  several  closes,  pieces 
and  parcels  of  land,  meadows  and  pastures,  formerly  called 
the  Duke's  Farm  and  the  King's  Farm,  now  known  by  the 
name  of  the  Queen's  Farm,  with  all,  &c.  &c.  &c.,  *  *  *" 
bounded  on  the  east  partly  by  the  Broadway,  partly  by  the 
common,  and  partly  by  the  swamp,  and  on  the  west  by 
Hudson's  River;  and  also  all  that  piece  or  parcel  of  ground 
situate  and  being  on  the  south  side  of  the  churchyard  of 
Trinity  church  aforesaid,  commonly  called  and  known  by 
the  name  of  the  Queen's  Garden  (this  was  called  the  Dutch 
Dominie's  Bowerie,)  fronting  to  s^id  Broadway  on  the  east, 
and  extending  to  low- water  mark  upon  Hudson  River  on 
the  west.  *  *  *  (See  Wm.  Bradford's  map,  made  1728, 
wow  in  possession  of  the  court). 

Some  dispute  arose  by  some  of  the  then  inhabitants  of 
New  York,  about  the  grant  of  1705,  saying  that  it  was  not 
valid,  and  a  suit  was  brought  and  notice  filed  j  but,  for  the 
purpose  of  ending  all  litigation  and  misunderstanding  about 
the  same,  the  entire  grant,  in  1714,  was  again  confirmed  by 
the  Queen  through  Lord  Bolingbroke.  (See  Book  of 
Patents,  No.  7,  p.  338,  Secretary  of  State's  Office). 

Now  these  grants  cover  all  the  lands  about  which  there 
is  so  much  said,  and  to  which  certain  pretendeti  claims  are 
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laid,  none  of  which,  as  far  as  I  have  seen,  have  the  slightest 
resemblance  of  legal  fairness. 

When  the  crown  made  these  several  grants  to  the  church, 
it  was  in  the  full  possession  and  enjoyment  of  all  the  prop- 
erty so  granted,  and  through  its  governors  and  officers  of  law 
it  gave  the  like  possession  of  all  of  said  property  to  the  cor- 
poration of  Trinity  church,  which  property  has  been  thus 
lawfully  in  their  possession  until  this  hour,  except  such  as 
the  church  corporation  has  seen  fit  to  dispose  of.  These 
grants  have  all  been  confirmed,  since  the  revolution,  by  the 
legislature  of  the  state  of  New  York,  to  the  corporation  of 
Trinity  church. 

A  debt  is,  by  the  wise  policy  of  the  law,  outlawed  and 
irrecoverable  unless  it  has  been  acknowledged  by  the  debtors 
within  six  years  before  suit  is  commenced.  Twenty  years' 
possession,  with  claim  of  rightful  ownership  of  land  (which 
the  law  has  always  considered  the  most  sacred  of  all  prop- 
erty) is  a  bar  to  all  recovery  by  another,  let  his  claim  be 
otherwise  ever  so  just  arid  equitable.  Now  the  fact  of  this 
corporation  being  in  the  lawful  and  just  possession  of  this 
property  for  over  one  hundred  and  fifty  years,  taken 
together  with  the  law  I  have  just  laid  down,  should  satisfy 
trie  most  unreasonable  mind  that  the  pretended  claim  set  up 
in  the  sixteenth  paragraph  of  this  complaint  is  of  the  most 
absurd  kind. 

About  this  synod  of  Dort,  absurdly  called  in  this  com- 
plaint, "  the  ecumenical  council  of  Dort,"  I  regret  that  I  am 
constrained  in  any  way  to  refer  to  the  subject  5  but  as  the 
matter  has  been  referred  to  in  the  plaintiff's  pleadings,  and 
has  been  made  the  basis  of  a  count  in  said  complaint,  I 'think 
some  explanation  is  required  as  to  what  this  meeting  at 
Dort,  anciently  called  Dordrecht,  was.  It  is  a  universally 
admitted  historical  truth  that  the  church  of  England  holds 
the  catholic  faith  to  be  necessary.  It  does  not  in  any  one 
of  its  articles  of  faith  use  the  word  protestant,  or  call  itself 
ill  the  title  the  protestant  church.  On  the  contrary,  it  calls 
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itself  the  church  of  England  as  by  law  established,  and  it 
acknowledges  but  one  baptism  for  the  remission  of  sins ;  and 
in  its  20th  article  it  recognizes  the  authority  of  the  church 
(English  church)  in  matters  of  faith.  Luther,  we  all  know, 
is  esteemed  by  protestant  dissenters  almost  as  a  saint,  but 
he  is  not  recognized  in  the  calendar  of  the  saints  of  the 
English  church,  as  are  St.  Peter,  St.  Clement,  St.  Boniface, 
St.  Gregory,  and  many  others.  Then  the  English  church 
observes  in  some  degree  as  their  principal  feast-days, 
Christmas,  Easter,  Ascension,  and  Whitsuntide.  Now  these 
holydays  are  all  denounced  by  the  assembly  at  Dort,  who 
were,  as  the  complaint  alleges,  the  founders  of  the  faith  or 
doctrines  which  this  plairitiff,  in  the  twelfth  paragraph  of 
his  complaint,  claims  to  profess  as  a  faith. 

The  assembly  of  men  at  Dort,  ridiculously  called  in  this 
complaint  an  "  ecumenical  council  of  Dort" — it  is  notorious 
to  the  merest  child  in  history  that  it  was  not  a  council  at 
all.  It  was  a  mere  gathering  of  men,  a  s^nod  of  the  Dutch 
Reformed  church  and  some  delegates  from  Scotland,  brought 
together  to  settle  some  trifling  and  miserable  disputes  be- 
tween Calvanists,  Armenians,  Gomarists,  and  the  like.  Its 
decrees  or  settlements  were  never  recognized  by  the  English 
church.  Indeed,  the  English  people  knew  nothing  what- 
ever of  the  synod  until  it  was  over ;  and  when  its  proceed- 
ings were  brought  to  their  knowledge  by  one  or  two  of 
James  I.'s  bishops,  who  happened  to  be  near  the  city  where 
the  synod  was  held,  the  doctrines  laid  down  by  that  council 
were  quite  repudiated  both  by  king  and  bishops. 

Ecumenic,  universal — ecumenical  council  means  a  uni- 
versal council,  a  council  of  all,  not  of  a  part,  and  is  only 
applied  to  the  councils  of  the  catholic  church }  whereas  the 
synod  of  Dort,  which  the  plaintiff  improperly  calls  the 
"  ecumenical  council  of  Dort,"  was  simply  a  meeting  of  a 
few  of  the  presbyteries  of  the  presbyterian  and  Reformed 
Dutch  churches.  The  word  synod  signifies  simply  a  meet- 
ing of  the  few  adjoinii.g  presbyteries.  (See  Walker' q 
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Dictionary,  also  Appletorfs  American  Cyclopcedia,  vol.  13,  p. 
553). 

In  regard  to  the  question  of  granting  leave  to  amend. 
This  I  cannot  do,  because  I  am  satisfied  that  the  plaintiff  Ja 
notions  as  to  his  rights  and  remedies  are  wild,  visionary,  and 
absurd ;  and  I  think  I  will  be  doing  an  act  of  great  kindness 
to  him  in  dismissing  the  complaint  altogether.  As  to  the 
question  of  costs  and  allowances,  I  think  my  proper  course 
will  be  to  put  defendants  to  their  remedy  by  motion  for 
that  purpose.  I  will  say  here,  however,  that  I  think  as  the 
amount  claimed  to  be  involved  is  very  large,  the  allowance 
should  be  in  proportion,  so  that  those  who  go  to  law  with 
this  corporation,  or  any  other  person  or  corporation,  will 
see  at  once  that  they  have  at  least  a  probable  cause  of 
action,  and  if  they  have  not,  and  still  persist  in  notoriety 
of  this  kind,  they  will  be  compelled  at  least  to  pay  for  such 
litigation. 


NEW  YORK  PRACTICE  REPORTS. 


Bailey  agt.  Stone. 


SUPREME  COURT. 


/HORACE  BAILEY,  respondent,  agt.  ELI  STONE,  appellant. 
An  appeal  from  the  decsion  of  the  clerk  of  the  court,  allowing  or  disallowing  costs, 
cannot  be  sanctioned.  The  practice  is  becoming  quite  common,  but  it  is  wholly 
irregular  and  unauthorized.  It  would  be  treating  th?  humblest  ministerial  action 
as  judicial — converting  the  clerk  of  a  court  into  a  judge,  without  any  color  of 
authority  for  so  doing. 

The  only  duty  the  clerk  is  required  or  permitted  to  perform,  in  relation  to  the  costs, 
is  to  ascertain  and  determine  what  items  of  costs  and  disbursements  the  party 
presenting  costs  for  adjustment  is,  by  law,  entitled  to.  The  question  whether  he 
is  entitled  to  any  costs  in  the  cause  is  for  the  court  to  determine,  not  the  clerk. 

It  is  the  duty  of  a  clerk  to  adjust  any  bill  of  costs  presented  to  him.  But  unless 
there  is  a  verdict  of  a  jury,  report  of  a  referee,  or  order  of  the  court,  awarding 
costa  to  the  party  presenting  the  bill  to  the  clerk,  it  is  not  the  duty  of  the  clerk  to 
insert  the  costs,  so  adjusted,  in  the  judgment. 

If  the  party  deems  himself  entitled  to  the  costs  in  such  case,  it  is  his  duty  to  apply 
to  the  court  for  an  order  requiring  the  clerk  to  insert  the  costs  in  the  judgment. 

But  if  the  clerk  persists  in  inserting  the  costs  in  the  judgment  when  there  is  no 
adjudication  entitling  the  party  to  costa,  the  other  party  to  the  action  must  move 
to  strike  them  from  the  judgment. 

After  an  adjudication  by  a  justice  of  the  peace  that  tne  accounts  of  the  parties 
exceeds  $100,  the  plaintiff  is  bound  to  commence  his  action  in  the  supreme  court, 
and  is  entitled  to  costs  under  $  304  of  the  Code,  on  the  recovery  of  any  amount  in 
that  court.  * 

Fourth  Judicial  Department,  General  Term,  March,  1S71. 
MULLIN,  P.  J.,  JOHNSON  and  TALCOTT,  JJ. 
APPEAL  by  defendant  from  an  order  of  special  term. 

*  NOTE  — The  3d  subdivision  of  $  304  of  the  Code  seems  to  be  unfortunately 
worded;  it  says:  costs  shall  be  allowed  of  course  to  the  plaintiff  upon  a  recovery 
"  in  the  actions  of  which  a  court  of  justice  of  the  peace  has  no  jurisdiction."  Then 
follows  subdivision  4  which  says  that  the  plaintiff  is  entitled  to  costs  of  course  "  in 
an  action  for  the  recovery  of  money  where  the  plaintiff  shall  recover  $50.''  Now 
in  all  actions  of  account  for  an  amount  exceeding:  $400,  or  any  other  action  on  con- 
tract exceeding  in  amount  the  jurisdiction  of  a  justice  of  the  peace,  subdivision  3  is 
broad  enough  to  give  the  plaintift  costs  of  course,  on  recovery  of  any  amount, 
whether  the  action  was  ever  commenced  in  a  justices'  court  or  not.  It  covers  all 
actions  in  which  a  court  of  justice  of  the  peace  has  no  jurisdiction.  But  tuen  sab- 
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L.  SPRING,  for  appellant. 

J.  S.  JOHNSON,  for  respondent. 

~By  the  court,  MULLIN,  P.  J. — This  is  an  appeal  from 
order  made  at  the  Erie  special  term,  denying  motion  to  set 
aside  order  of  the  clerk  of  said  county,  adjusting  costs  in 
favor  of  the  plaintiff  and  against  the  defendant  in  this 
action. 

An  action  for  the  same  cause  of  action  to  recover,  which 
this  action  was  brought,  was  commenced  in  a  justices'  court, 
and  it  appearing  on  the  trial  to  the  satisfaction  of  the  justice 
that  accounts  proved  on  both  sides  exceeded  $400.  dismissed 
the  plaintiff's  complaint  on  motion  of  the  defendant's  coun- 
sel, and  entered  judgment  for  costs,  in  favor  of  the  defend- 
ant. 

This  action  was  then  brought,  and  the  trial  of  the  issues 
joined  was  referred  to  a  referee  who,  after  hearing  the 
parties,  reported  that  the  accounts  of  the  parties  proved  be- 
fore him,  exceeded  $400,  in  amount — that  there  was  due 
from  the  defendant  to  the  plaintiff,  the  sum  of  $26  14,  for 
which  sum  judgment  was  ordered,  together  with  the  costs 
of  this  action. 

A  motion  in  the  nature  of  an  appeal  from  the  decision  of 

division  4  comes  in  and  requires  a  recovery  by  the  plaintiff  of  $50,  to  entitle  him 
to  costs.  This  is  also  general,  and  would  seem  to  operate  to  annul  or  repeal  sub- 
division 3.  For  instance,  suppose  this  case  had  been  originally  commenced  in  the 
supreme  court,  and  the  recovery  of  the  plaintiff  had  been  the  same  as  here — under 
$50 — the  defendant  would  have  been  entitled  to  costs  under  subdivision  4.  Sub- 
division 3  would  have  had  no  force  nor  effect  in  that  case ;  and  why  does  it  have 
now  1  Because  the  court  say  that  an  adjudication  of  the  amount  of  the  accounts 
by  the  justice  of  the  peace,  or  by  the  referee  who  tried  the  cause,  was  necessary  to 
show  that  the  justice  had  no  jurisdiction  in  order  to  briqg  it  under  the  operation  of 
sub.  3.  But  subdivision  3  does  not  say  that  this  adjudication  is  necessary  or  re- 
quired— it  says  "  in  the  actions  of  which  a  court  of  justice  of  the  peace  has  no  juris- 
diction" ;  and  this  question  of  jurisdiction  might  as  well  be  ascertained  by  the 
attorney  who  brings  the  action,  as  by  a  court  or  referee  so  far  as  subdivision  3 
gives  any  authority  to  determine.  Indeed,  it  has  been  decided  in  Isund  agt.  Bioad- 
kead,  (ante  146,)  that  "  if  in  fact,  the  sum  total  of  the  accounts  of  the  parlies  exceeds 
$400,  it  is  not  necessary  that  the  action  be  first  brought  in  a  justices'  court,  and  that 
the  amount  of  the  accounts  should  be  there  shown  by  proof  to  exceed  $400.  The 
jurisdiction  ot  the  justices'  court,  may  be  shown  by  the  pleadings." — REP. 
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the  clerk  adjusting  costs  in  favor  of  the  plaintiff  was  made, 
and  the  decision  of  the  clerk  was  affirmed,  and  from  that 
order  the  defendant  appeals. 

It  will  be  seen  from  the  foregoing  statement  of  the  facts 
appearing  in  the  papers  used  on  the  appeal,  that  there  is  no 
dispute  between  the  parties  as  to  the  items  of  costs  or  dis- 
bursements allowed  by  the  clerk,  but  the  claim  is,  that  the 
clerk  erred  in  allowing  the  plaintiff  any  costs,  whatever,  the 
defendant  claiming  that  the  recovery  being  for  less  than  $50, 
the  defendant  was  entitled  to  costs,  and  not  the  plaintiff. 

This  practice  of  appealing  from  the  allowance  of  costs 
in  a  cause,  is  becoming  quite  common,  but  it  is  wholly 
irregular  and  unauthorized.  The  only  duty  the  clerk  is 
required  or  permitted  to  perform  in  relation  to  the  costs  is, 
to  ascertain  and  determine  what  items  of  costs  and  disburse- 
ments the  party  presenting  costs  for  adjustment  is  by  law 
entitled  to.  The  question  whether  he  is  entitled  to  any 
costs  in  the  cause,  is  for  the  court  to  determine,  riot  the 
clerk. 

It  is  the  duty  of  a  clerk  to  adjust  any  bill  of  costs  pre- 
sented to  him.  But  unless  there  is  a  verdict  of  a  jury, 
report  of  a  referee  or  order  of  the  court  awarding  costs  to 
the  party  presenting  the  bill  to  the  clerk,  it  is  not  the  duty 
of  the  clerk  to  insert  the  costs  BO  adjusted  in  the  judgment. 
If  the  party  deems  himself  entitled  to  the  costs  in  such 
case,  it  is  his  duty  to  apply  to  the  court  for  an  order  re- 
quiring the  clerk  to  insert  the  costs  in  the  judgment. 

But  if  the  clerk  persits  in  inserting  the  costs  in  the  judg- 
ment when  there  is  no  adjudication  entitling  the  party  to 
costs,  the  other  party  to  the  action  must  move  to  strike  the 
costs  from  the  judgment. 

An  appeal  from  the  decision  of  the  clerk  allowing  or 
disallowing  costs,  cannot  be  sanctioned. 

It  would  be  treating  the  humblest  ministerial  action  as 
judicial,  converting  the  clerk  into  a  judge  without  any 
color  of  authority  lor  so  doing. 
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I  have  said  thus  much  on  the  question  of  appeals  from 
clerks,  on  the  allowance  or  disallowance  of  costs  to  put  an 
end  if  possible  to  a  practice  wholly  irregular  and  unnecessary. 

I  shall  consider  the  appeal  as  if  the  order  had  been  made  on 
a  motion  to  the  special  term  to  strike  the  costs  from  the 
record,  which  it  ought  to  have  been. 

The  adjudication  of  the  justice  before  whom  the  cause 
was  first  tried,  is  conclusive  upon  the  question  as  to  the 
amount  of  the  accounts  of  both  paities. 

After  that  adjudication,  the  plaintiff  was  bound  to  com- 
mence his  action  in  the  supreme  court,  and  was  entitled  to 
costs  on  the  recovery  of  any  amount  in  that  court. 

Section  304  of  the  Code  provides,  that  the  plaintiff  shall 
be  allowed  costs  of  course  in  actions  of  which  a  court  of 
justice  of  the  peace  has  no  jurisdiction. 

The  accounts  of  the  parties  exceeded  $400  in  amount,  a 
justice  of  the  peace  had  no  jurisdiction.  (Code,  $  54). 

It  is  thus  demonstrated,  that  the  plaintiff  was  entited  to 
costs. 

If  the  judgment  of  the  justice  was  not  conclusive  as  to 
the  amount  of  the  accounts,  the  finding  of  the  referee  most 
assuredly  was.  But  if  these  should  still  leave  the  question 
in  doubt,  the  defendant  is  both  legally  and  morally  estopped 
from  denying  it.  His  counsel,  on  the  trial,  before  the 
justice  objected  to  the  further  prosecution  of  the  action  in 
that  court,  because  the  accounts  exceeded  the  amount,  of 
which  the  justice  had  jurisdiction.  After  procuring  the 
dismissal  of  the  action,  and  compelling  a  suit  to  be  brought 
in  this  court,  he  cannot  now  be  heard  to  insist  that  the 
justice  had  jurisdiction.  Fair  dealing  forbids  that  such 
conduct  should  be  sanctioned  or  approved. 

The  order  of  the  special  term  is  affirmed,  with  $10  costs. 
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X 


COURT  OF  APPEALS. 

In  the  matter  of  the  application  of  JOHN  A.  DUFF,  receiver 
of  the  Olympic  Theatre,  for  authority  to  lease  the  same. 

An  order  of  the  special  term  prescribing  the  terms  upon  which  a  lease  of  certain 
real  and  personal  property  was  directed  to  be  executed,  is  appealable  to  the  general 
term. 

The  general  terms  were  designed,  not  only,  for  the  redress  of  legal  errors  occurring 
at  the  special  terms,  and  before  referees,  but  those  of  fact  likewise.  Hence,  a 
review  of  the  facts  may  be  had  before  the  general  term,  upon  an  appeal  taken 
from  the  judgment,  and  orders  of  the  former  courts. 

They  were  also  designed  to  redress  wrongs  arising  from  an  erroneous,  arbitrary, 
or  otherwise  improper  exercise  of  discretion  by  the  former.  Hence,  the  defini- 
tion of  a  substantial  -right  as  used  in  the  349th  section  of  the  Code  in  providing 
for  appeals  from  the  special  to  the  general  term  of  the  supreme  court,  in  the  case 
the  People  agt,  N.  Y.  Central  R.  R.  Co.,  (29  N.  Y.,  418).  ^ 

December,  1870. 

APPEAL  from  an  order  of  the  general  term  in  the  first 
district,  dismissing  an  appeal  from  an  order  of  the  special 
term. 

B.  C.  THAYER,  for  appellant — Bolles. 

BROWN,  HALL,  and  VANDERPOOL,  for  respondent — Duff. 

GROVER,  J. — The  order  of  the  general  term  from  which 
the  appeal  was  taken,  was  one  dismissing  an  appeal  from 
an  order  of  the  special  term,  prescribing  the  terms  upon 
which  a  lease  of  certain  real  and  personal  property  in  the 
city  of  New  York,  was  directed  to  be  executed  by  the 
respondent  to  Mr.  Hayes.  The  respondent  was  appointed 
receiver  in  an  action  instituted  against  him  by  certain 
parties  claiming  the  right  to  redeem  the  property  from  him 
upon  the  ground  that  he  was  mortgagee  in  possession,  but 
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of  which  he  claimed  to  be  the  absolute  owner.  The  ap- 
pointment of  the  respondent  was  made  after  judgment  in 
the  action,  declaring  that  the  appellant  was  entitled  to  re- 
deem the  property  from  the  respondent. 

The  only  ground  upon  which  the  appeal  was  dismissed 
by  the  general  term  was,  that  the  order  of  the  special  term 
was  one  resting  in  discretion,  and  therefore,  final  in  its 
character,  and  not  appealable  to  or  reviewable  by  the 
general  term.  (Sec  349  of  the  Code,)  provides  that  an  appeal 
may  be  taken  to  the  general  term  from  an  order  made  at 
special  term  by  a  single  judge  in  the  following,  among  other 
cases :  3d.  When  it  involves  the  merits  of  the  action,  or 
some  parts  thereof,  or  affects  a  substantial  right.  5th.  When 
the  order  is  made  in  a  summary  application  in  an  action 
after  judgment,  and  affects  a  substantial  right. 

It  will,  thus  be  seen,  that  the  question  as  to  the  appeala- 
bility  of  the  order  is  the  same,  whether  it  is  regarded  as 
having  been  made  in  the  action  or  as  made  upon  a  summary 
application  after  judgment.  In  either  view,  to  make  it  ap- 
pealable to  the  general  term,  it  must  affect  a  substantial 
right. 

It  was  supposed  by  the  general  term,  that  the  definition 
given  by  this  court  of  a  substantial  right  in  Barante  agt. 
Deyermand,  (41  N.  Y.,  355  ;)  and  in  Foote  agt.  Lathrop, 
(41  N.  Y.  359,)  and  in  some  other  cases,  was  controlling 
upon  that  court,  and  that  its  meaning  as  used  in  section 
349,  regulating  appeals  from  the  special  to  the  general 
term,  was  identical  with  its  meaning  as  used  in  section  11, 
regulating  appeals  from  the  general  term  to  this  court. 

If  right  in  this  conclusion,  the  order  appealed  from  is 
correct,  and  must  be  affirmed,  as  it  cannot  be  denied,  that 
while  it  wTas  the  absolute  right  of  the  parties  to  have  the 
property  in  question  leased  upon  the  most  advantageous  terms 
for  those  having  interests  therein,  yet,  the  determination  of 
what  would  be  most  advantageous  when  the  character  ot 
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the  property  is  taken  into  view,  involves  to  some  extent, 
the  exercise  of  discretions. 

In  Barante  agt.  Dcyermand,  and  Foote  agt.  Lathrop, 
(supra.)  it  was  held  that  the  term  "substantial  right"  as 
used  in  section  11  of  the  Code,  must  be  one  not  only  in- 
volving some  material  interest,  but  one  existing  absolutely 
by  force  of  law.  In  other  words,  that  an  absolute  right 
was  one  to  which  the  party  was  legally  entitled  ex  delito 
justitiae,  one  not  at  all  dependent  upon  the  favor  or  discre- 
tion of  the  court.  It  will  be  seen  in  thus  defining  it,  the 
court  was  speaking  of  it  as  used  in  section  11,  regulating 
appeals  from  the  general  term  to  this  court,  and  had  in 
view  its  use  in  no  other  connection.  The  definition  so 
given,  applied  as  above  stated,  was  correct,  and  was,  in 
1870,  so  recognized  by  the  legislature  in  amending  the  Code. 

By  that  amendment,  to  make  an  order  of  this  class  ap- 
pealable to  this  court,  it  must  not  only  affect  a  substantial 
right,  but  must  not  involve  the  exercise  of  discretion.  The 
latter  quality  is  not  requisite  to  the  appealability  of  orders 
from  the  special  to  the  general  term  of  the  supreme  court. 
The  difference  arises  from  the  different  purposes  for  which 
respective  courts  were  organized.  The  court  of  appeals 
was  designed  for  the  redress  of  such  legal  errors  as  might 
happen  in  the  course  of  judictaure  in  other  courts,  to  the 
end  that  uniformity  in  the  administration  of  justice  might 
prevail  throughout  the  state,  and  that  every  litigant  might 
have  his  case  tried  by  the  same  legal  rules.  For  this  pur- 
pose, no  review  upon  the  facts  by  this  court  is  given,  except 
so  far  as  the  same  was  necessary  to  determine  legal  questions 
arising  thereon,  such  as  exceptions  to  the  granting  or  deny- 
ing nonsuits,  except  in  one  or  two  instances.  The  right  to 
review  and  control  the  exercise  of  the  discretion  of  other 
courts  has  not  been  conferred  upon  this  court,  unless  by 
the  clauses  of  the  llth  section,  previous  to  the  amendment 
of  1870,  making  orders  affecting  a  substantial  right  appeal- 
able to  this  court. 
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In  the  construction  ot  these  clauses,  it  was  assumed  b,y 
the  court,  that  the  legislature  did  not  intend  to  innovate 
upon  the  object,  and  designs  for  which  the  court  was  con- 
stituted, and  thereby  add  to  its  functions  the  duty  of  re- 
viewing the  exercise  of  discretion  of  the  other  courts  in  all 
cases  where  the  right  of  parties  might  be  materially  affected 
thereby.  Hud  such  been  the  legislative  intention,  and  the 
court  had  undertaken  that  duty,  it  is  obvious  that  so  much 
of  its  time  would  have  been  occupied  in  its  discharge  as  to 
practically  render  the  court  powerless  for  the  discharge  of  its 
primary  functions.  For  these  reasons  it  was  held,  that  by 
the  term  substantial  right,  as  used  in  section  11  of  the  Code, 
was  to  be  understood  such  rights  only  as  the  law  absolutely 
conferred,  and  not  such  as  were  dependent  upon  the  exercise- 
of  discretion  or  the  favor  of  the  court.  This  construction* 
harmonized  the  clauses  in  which  it  occurred  with  other  parts- 
of  the  Code,  giving  an  appeal  to  this  court  upon  questions- 
of  law  only. 

But  none  of  these  reasons  apply  to  appeals  from  the  special; 
to  the  general  term.  The  latter  were  designed  not  only  for 
the  redress  of  legal  errors  occuring  at  the  special  terms,, 
circuits,  and  before  referees,  but  those  of  fact  likewise., 
Hence,  a  review  of  the  facts  may  be  had  before  the  general 
terms,  upon  an  appeal  taken  from  the  judgment  and  orders- 
of  the  former  courts.  They  were  also  designed  to  redress- 
wrongs  arising  from  an  erroneous  arbitrary  or  otherwise  im- 
proper exercise  of  discretion  by  the  former.  Hence,  the 
definition  of  substantial  right  as  used  in  the  349th  section 
of  the  Code,  in  providing  for  appeals  from  the  special  to  the- 
general  term  of  the  supreme  court  in  the  People  agt.  N.. 
Y.  Central  R.  E.  Co.,  (29  N.  Y.,  418). 

In  this  case  the  special  term  had  allowed  the  modest 
sum  of  twenty  thousand  dollars  as  an  extra  allowance  to  in- 
demnify a  party  for  the  expenses  of  trying  what  was  claimed 
to  be  a  difficult  and  extraordinary  case,  pursuant  to  the- 
statute  authorizing  the  court  to  make  such  allowances  io> 
You  XLL  23 
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such  cases.  Upon  appeal  from  the  order  to  the  general 
term,  the  appeal  was  dismissed  upon  the  ground,  that  the 
extra  allowance  was  by  the  statute  placed  in  the  discretion 
of  the  court,  and  therefore,  not  a  substantial  right;  upon 
appeal  therefrom  to  this  court,  it  was  rightly  held  that  the 
right  to  twenty  thousand  dollars  was  a  very  substantial  one 
within  the  meaning  of  the  section  under  consideration,  and 
that  the  people  had  the  right  to  the  exercise  of  the  discretion 
of  the  general  as  well  as  of  the  special  term,  before  paying 
it,  and  thereupon  reversed  the  order  of  the  general  term,  and 
•directed  that  court  to  proceed  and  hear  the  appeal  and  dis- 
pose of  the  case  as  in  its  judgment  equity  might  require.  In 
this  case,  a  just  definition  of  a  substantial  right  as  used  in  that 
•section  is  given  by  DENIO,  Judge.  This  case  has  never  been 
overruled  in  any  respect,  and  is  understood  law  as  to  the  ap- 
pealability  of  orders  from  the  special  to  the  general  term. 

In  the  present  case,  it  appeared  from  the  affidavits  pre- 
sented at  the  special  term,  that  it  was  at  least  possible  that 
the  property  might  have  been  leased  upon  terms  more  ad- 
'vantegeous  than  those  directed  by  the  special  term.  It 
was  the  duty  of  the  general  term  to  entertain  and  hear  the 
.appeal,  and  make  such  ofder  thereupon  as  it  deemed  just. 
It  is  claimed  by  the  counsel  for  the  appellant,  that  inasmuch 
;as  the  general  term  had  once  heard  the  appeal  and  reversed 
the  order  of  the  special  term,  that  the  general  term  had  no 
power  to  grant  a  rehearing  of  the  case.  This  position  can- 
not be  -sustained.  It  was  competent  for  the  general  term  in 
its  discretion,  if  satisfied  that  injustice  had  been  done  by  it,  to 
-set  aside  the  order  made,  and  again  hear  trie  case,  and  upon 
.such  further  hearing,  make  such  order  as  it  determined  was 
just  and  proper.  The  order  appealed  from  must  be  re- 
versed, with  costs,  and  the  case  remanded  to  the  supreme 
<;ourt,  to  hear  and  determine  the  appeal. 

My  brethren  concur  in  the  result,  but  claiming  it  un- 
necsssary  to  determine  what  is  a  substantial  right  as  used  in 
(Section  11  of  the  Oode,  do  not  pass  upon  that  question. 
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COURT  OF   APPEALS. 

JESSE  N.  BOLLES,  receiver,   &c.,   appellant,  agt.   John  A. 
DUFF,  et  al,  respondents. 

An  action  by  a  general  assignee  of  an  insolvent  debtor,  to  have  declared,  an  assign- 
ment of  a  lease  of  real  estate,  absolute  on  its  face,  made  by  the  debtor  to  the 
defendants,  a  mortgage,  as  security  for  money  loaned  to  the  debtor  and  to  re- 
deem the  premises  therefrom,  and  upon  the  trial  the  court  decree  that  the  assign- 
ment is  a  security  in  the  nature  of  a  mortgage,  and  that  the  plaintiff,  on  payment 
of  a  certain  sum  of  money  to  the  defendants  within  a  certain  time  the  defendants 
should  reassign  the  lease,  but  in  default  of  such  payment  within  the  time  the 
plaintiff's  complaint  was  to  stand  dismissed  out  of  court,  and.the  plaintiff,  neglects 
to  pay  the  money  and  does  not  in  any  respect,  comply  with  the  terms  of  the 
decree : — Such  an  action  and  decree  is  no  bar  to  a  subsequent  action  brought  by  a 
receiver  in  supplementary  proceedings  of  the  debtor,  to  reach  his  interest  in  the 
property  leased  and  to  get  the  benefit  of  the  decree  in  the  hands  of  an  assignee, 
claiming  as  owner  absolute  by  an  assignment  of  the  lease  and  the  decree  from  the 
original  defendant,  with  the  consent  of  the  plaintiff  in  the  first  suit. 

The  main  purpose  of  the  first  suit  was  not  merely  to  redeem,  but  to  have  the  assign- 
ment of  the  lease  adjudged  to  be  merely  a  mortgage  ;  therefore,  the  failure  of  the 
plaintiff  in  that  suit  to  pay  the  sum  decreed  to  be  due,  within  the  time  allowed, 
and  a  dismissal  of  the  complaint,  did  not  opperate  as  a  strict  foreclosure,  and  a 
forfeiture  of  the  estate. 

Besides,  the  time  allowed  to  a  party  to  pay  the  amount  accrued  to  be  due  on  a  bill 
to  redeem  is  usually  six  months  ;  in  this  case  it  was  limited  to  two  months,  and  to 
pay  the  large  sum  of  $26,240  97. 

Again,  if  the  claimant  of  the  property  as  assignee  of  the  original  defendants,  insists 
upon  this  forfeiture  he  must  show  that  the  decree  clearly  gives  it  to  him ;  and 
it  seems  that  there  never  was,  in  this  case,  any  final  order  (on  proof  of  the  fact 
that  there  had  been  no  payment,)  that  the  complaint  should  stand  dismissed.  This 
final  order  is  necessary  in  a  strict  foreclosure  implied  from  a  dismissal  of  a  bill 
to  redeem ;  until  that  order  is  obtained  the  records  of  the  court  do  not  show 
which  party  has  finally  obtained  the  judgment  or  who  is  the  owner  of  the  land ; 
and  until  that  order  is  obtained  the  complainant  may  apply  to  have  the  time  to 
pay  the  amount  decreed  to  be  due,  extended. 

Arguedj  December,  1870. 

APPEAL  from  an  order  of  the  general  term  of  the  first 
district. 

B.  C.  THATER,  for  appellant — Bolles. 
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BROWN,  HALL  and  VANDERPOEL,  and  JOHN  GRAHAM, 
for  respondent — Duff. 

T$y  the  court,  PECKHAM,  J. — On  the  26th  of  July,  1856, 
one  Trimble  assigned  to  Whitney  &  Earle,  of  New  York 
city,  as  security  for  a  loan  to  him,  a  lease  of  certain  lots 
upon  which  he  afterwards  erected  what  was  known  as 
Laura  Keene's  Theatre,  costing  about  $50,000.  Upon  its 
face  the  assignment  was  absolute.  On  the  7th  of  January, 
1857,  Trimble  assigned  said  lease  and  all  his  other  property 
to  one  Eoberts,  in  trust  to  pay  debts,  and  if  any  surplus  to 
return  it  to  Trimble. 

In  the  spring  of  1857,  Roberts  having  first  tendered  to 
Whitney  &  Earle  some  $36,000,  in  full  for  the  money  ad- 
vanced on  the  security  of  the  said  lease,  and  demanded  an 
assignment  thereof  to  him  and  surrender  of  the  premises 
leased,  commenced  an  action  against  them  to  have  said 
assignment  of  the  lease  declared  a  mere  security  or  mort- 
gage for  the  money  advanced  thereon,  and  redeem  the 
premises  therefrom.  W.  &  E.  denied  that  the  assignment 
was  intended  as  a  security,  but  insisted  it  was,  and  was  in- 
tended to  be  absolute,  but  asked  for  no  foreclosure  or  other 
affirmative  relief.  Such  proceedings  were  had  in  that  suit, 
ohat  upon  the  report  of  a  referee  as  to  the  amount  advanced 
and  unpaid,  the  supreme  court  on  the  13th  December, 
1862,  adjudged  that  the  sum  of  $26,240  97,  was  due  to 
Whitney  &  Earle  from  Trimble,  and  that  said  assignment 
of  the  lease  was  taken  and  held  as  a  security  therefor  ;  that 
upon  payment  thereof  within  two  months  from  that  date, 
they  should  reassign  the  lease  to  Roberts,  "but  in  default 
of  the  plaintiff  paying  to  the  said  defendant  the  afore- 
said sum  of  $26,240  97,  with  interest  from  the  13th  of 
December,  1S62,  within  the  time  aforesaid,  it  is  ordered  that 
the  said  plaintiff's  complaint  be  and  do  from  thenceforth 
stand  dismissed  out  of  this  court/' 

On  the  22d  day  of  January,  1863,  the  defendant,  Duff  pro- 
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cured  an  assignment  from  Whitney  &  Earle  with  the  written 
consent  of  Roberts,  of  all  their  rights  under  said  lease  and 
under  said  decree.  Roberts  did  not  pay  the  money  specified 
in  the  decree.  In  the  early  part  of  July,  1863,  the  plaintiff 
in  this  suit,  who  had  been  appointed  receiver  in  supple- 
mentary proceedings  by  certain  creditors  of  Trimble,  com- 
menced this  suit,  to  get  the  benefit  of  the  decree  made 
in  the  suit  of  Roberts  against  Whitney  &  Earle.  This  suit 
was  commenced  in  behalf  of  the  plaintiff  arid  all  other 
creditors  of  Trimble,  and  it  alleges  among  other  things 
in  substance,  that  Roberts  neglected  to  give  the  creditors 
of  Trimble  notice  to  aid  him  in  complying  with  the  decree, 
and  wilfully  and  by  collusion  with  Duff  neglected  and  re- 
fused to  pay  it  himself.  The  answer  of  Roberts  does  not 
deny  the  collusion  or  the  wilful  neglect,  and  refusal  to  re- 
deem. The  answer  of  Duff  denies  all  collusion,  and  claims 
the  poperty  as  his  own.  The  cause  was  tried  before  Justice 
POTTEK,  who  found  the  facts  as  to  the  lease,  the  advance  by 
way  of  loan  by  Whitney  &  Earle  upon  the  assignment  there- 
of to  them,  the  general  assignment  by  Trimble  to  Roberts  for 
the  benefit  of  creditors.  The  action  by  Roberts  against 
Whitney  &  Earle,  the  decree  therein,  and  the  assignment 
of  that  decree  to  Duff  with  the  assent  of  Roberts  as  before 
stated,  and  with  full  knowledge  by  Duff  of  all  the  antece- 
dent facts  as  to  the  nature  of  the  assignment  of  the  lease  to 
Whitney  &  Earle,  and  its  object. 

That  Roberts  never  offered  the  property  at  public  or 
private  sale,  and  did  not  notify  the  creditors  of  Trimble  of 
the  decree  or  its  requirements,  that  he  was  insolvent,  and 
though  prior  to  the  22d  January,  1863,  (the  date  of  the 
assignment  to  Duff,)  he  applied  to  several  parties  to  take 
up  said  decree,  yet  it  did  not  appear  upon  what  terms,  or  for 
whose  benefit. 

That  after  that  date,  Roberts  made  no  attempt  to  sell  the 
property  or  to  obtain  its  rents,  or  in  any  way  to  make  it 
available  to  the  creditors  of  Trimble,  but  tacitly  consented 
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that  DuiF  might  keep  the  same  as  owner,  and  that  Duff 
purchased  said  lease,  &c.,  through  a  Mr.  Kimball,  as  agent, 
who  was  also  the  attorney  of  Roberts  and  Trimble  in  that 
transaction,  and  the  court  decreed  that  the  property  in  the 
hands  of  Duff,  was  liable  for  the  claims  of  the  creditors  of 
Trimble,  after  satisfying  the  proper  advances  of  Duff,  and 
directed  a  reference  to  ascertain  the  amount  of  such  ad- 
vances. Upon  appeal  to  the  general  term,  this  judgment 
was  reversed  by  a  majority  of  the  court  in  the  first  district, 
and  a  new  trial  ordered  upon  the  ground  that  the  judgment 
in  the  suit  of  Roberts  against  Whitney  and  E.irle  was  an 
absolute  bar  to  this  action.  INGRAHAM,  P.  J  ,  dissented. 

Is  that  judgment  a  barf  I  incline  to  think,  it  is  not.  It 
is  settled  in  this  state,  that  in  an  ordinary  action  for  fore- 
closure and  sale  of  the  premises,  the  usual  decree  for  that 
purpose  is  final  so  far  at  least  as  to  be  appealable  to  this 
court  without  waiting  for  the  order  confirming  the  report 
of  sale.  (Morris  agt.  Morange,  38  N.  Y.,  17^). 

In  England,  a  strict  foreclosure  was  the  usual  remedy. 
The  power  to  give  possession  to  the  purchaser  on  a  fore- 
closure sale  was  doubted,  but  finally  exercised  by  the  court 
of  chancery.  (See  Kenshaw  agt.  Thompson,  4  Johns.  Ch., 
609,  and  cases  cited).  By  our  statute,  the  court  was  given 
power  over  the  whole  subject.  Though  the  act  was  in  a 
good  degree  declaratory.  (2  Jt.  S.,  1912).  Strict  fore- 
closures are  now  rarely  pursued  or  allowed  in  this  state, 
except  in  cases  where  a  foreclosure  has  once  been  had  and 
the  premises  sold,  but  some  judgment  creditor  or  person 
similarly  situated  not  having  been  made  a  party,  has  a  right 
to  redeem,  as  to  him  a  strict  foreclosure  is  proper. 

In  general,  a  mere  strict  foreclosure  is  a  severe  remedy. 
It  transfers  the  absolute  title  without  any  sale  no  matter 
what  the  value  of  the  premises.  The  defense  in  this  case 
claims,  that  the  suit  of  JRoberts  agt.  Whitney  &  Earle,  was 
simply  to  redeem,  and  the  failure  to  pay  the  sum  decreed  to 
be  due  within  the  time  allowed,  and  the  complaint  being 
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dismissed,  operated  as  a  strict  foreclosure,  and  the  estate  of 
the  mortgagor  was  thereby  forfeited.  (Ferine  agt.  Dunn,  4 
Johns.  Ch.,  140,  and  cases  there  cited  ;  Beach  agt.  CooJce,  28 
N.  Y.,  535;  Hansard  agt.  Hardy,  18  Vesey,  460;  Wood 
agt.  Sun,  19  Beav.,  551).  But  the  main  purpose  of  that 
suit  was  not  merely  to  redeem.  The  object  was  to  have 
the  assignment  to  Whitney  &  Earle,  (which  was  absolute 
on  its  face,)  adjudged  to  be  in  fact  merely  a  mortgage. 
After  a  long  litigation  as  to  that  point,  the  assignment  was 
so  held.  The  time  allowed  to  a  party  to  pay  the  amount 
accrued  to  be  due  on  a  bill  to  redeem,  is  usually  six 
months.  (Ferine  agt.  Dunn,  supra  ;  Smith's  Ch.  Pr.,  2d  ed. 
p.  725.) 

In  the  case  at  bar,  but  two  months  were  allowed,  though 
the  case  had  been  defended  upon  a  false  and  unconscientious 
claim,  and  the  amount  to  be  paid  was  large.  The  court,  in 
making  that  decree,  did  not,  probably  have  their  attention 
directed  to  its  effect,  in  case  the  plaintiff  should  be  unable 
to  pay  within  the  specified  time,  and  though  it  specifies 
nothing  as  to  its  being  or  operating  as  a  foreclosure,  in  case 
the  plaintiff  fail  to  pay,  yet,  it  is  in  that  respect  in  the 
usual  form  of  decrees  in  such  cases.  (Smith's  Ch.  Pr.,  2d 
ed.  p.,  725,)  but  if  the  defendent,  Duff  insists  upon  this 
forfeiture,  he  must  show  that  the  decree  clearly  gives  it  to 
him.  It  seems  that  there  never  was  in  this  case,  any  final 
order  obtained  (upon  proof  of  the  fact  that  there  had  been 
no  payment,)  that  the  complaint  should  stand  dismissed. 
The  authorities  in  England  are  quite  uniform,  that  this  final 
order  is  necessary  in  a  strict  foreclosure,  and  that  until  that 
final  order  is  obtained,  the  mortgage  is  not  foreclosed,  and 
no  title  passes  to  the  mortgagee.  (2d  Danl.  PL  &  Pr. 
3205;  Sheriff"  agt.  Sparks,  West  Rep.,  130;  Thompson  agt. 
Grant,  4  Inad.,  232  ;  Faulkner  agt.  Bolton,  7  Simd.,  319  ; 
2  Fisher  on  Mortg.  p.  1037  §  1881,  Smith's  Ch.  Pr.,  725  ; 
Hansard  agt.  Hardy,  18  Ves.,  460  ;  Wood  agt.  Sun,  19 
Beav}  551).  No  case  is  cited  in  this  state  to  the  contrary 
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of  this  rule,  but  Chancellor  KENT  in  Perine  agt.  Dunn, 
(Supra,  p.  143,)  seems  to  give  it  sanction.  See  his  com- 
inetary  there  as  to  the  case  of  Jones  agt.  Hendrick. 

Without  extending  this  rule  beyond  the  cases  to  which  it 
is  now  applied,  I  think,  it  sound  in  its  application  here — to 
a  strict  foreclosure  implied  from  the  dismissal  of  a  bill  to 
redeem,  until  that  order  be  obtained,  the  records  of  the 
court  do  not  show  which  party  has  finally  obtained  the 
judgment,  or  who  is  the  owner  of  the  land.  Until  that 
order  is  obtained,  the  complainant  may  apply  to  have  the 
time  to  pay  the  amount  decreed  to  be  due,  extended. 

There  are  several  objections  as  to  the  decisions  of  the 
court  upon  admitting  or  rejecting  evidence.  But  this 
disposition  of  the  case  makes  them  immaterial.  The  action 
is  properly  instituted  by  this  receiver,  under  the  circum- 
stances of  this  case,  and  I  think,  substantial  justice  is  done 
by  the  decree.  The  main  com  plaint  of  the  defendant,  Duff 
is,  that  he  is  not  permitted  to  make  a  speculation  at  the 
expense  of  the  creditors  of  Trimble,  and  perhaps  of  Trimble 
too,  if  the  proceeds  ol  the  property  should  reach  him.  If 
Buff  is  in  any  degree  right  in  his  estimate  of  the  value  of 
the  property,  the  question  of  Trimble's  participation  in  any 
part  of  the  proceeds  of  the  property  can  never  be  a  practical 
one.  But  no  facts  are  found  to  exclude  him. 

The  order  appealed  from  is  reversed,  and  the  judgment  of 
the  special  term  affirmed,  with  costs. 


NEW  YORK  PRACTICE  REPORTS,  361 

Know!  ton  agt.  Pierce. 


SUPREME  COURT. 
LYMAN  KNOWLTON,  et  al,  agt.  CALEB  M.  PIERCE,  et  al 

Where  several  plaintiffs  unite  in  bringing  an  action  against  the  defendant  to  recover 
damages  which  accrued  to  them  severally,  and  on  the  trial  the  defendant  succeeds 
and  has  a  verdict  against  four  of  the  plaintiff's — the  remainder  of  the  plaintiffs 
recovering  against  the  defendant — and  the  defendant  enters  judgment  for  costs 
against  ta-o  only  of  the  plaintiffs  against  whom  be  obtained  verdict,  the  defendant 
is  entitled  to  costs  against  the  four  plaintiffs. 

If  the  two  plaintiffs  against  whom  costs  are  inserted  in  the  record  of  judgment, 
desire  to  compel  the  defendant  to  enter  judgment  against  all  the  plaintiffs  against, 
whom  the  verdict  was  rendered,  they  must  apply  to  the  court  for  that  relict. 
They  cannot,  on  motion,  set  aside  the  judgment  for  irregularity  on  that  ground. 

Fourth  Judicial  Department,  General  Term,  March,  1871. 
Before  MULLIN,  P.  J".,  JOHNSON  and  TALCOTT,  JJ. 
APPEAL  from  an  order  of  special  term. 

Mr.  WOODBUEY,  for  plaintiffs. 

By  the  court,  MULLIN,  P.  J.— The  plaintiffs,  sixteen  in 
number,  supplied  milk  to  a  cheese  factory  in  Cattaraugus 
county,  and  each  received  of  the  proceeds  of  the  cheese  in 
proportion  to  the  quantity  of  milk  furnished. 

The  defendant,  Pierce  was  appointed  agent  to  sell  the 
cheese  subject  to  the  approval  of  the  defendants,  Allen  and 
Rice. 

The  plaintiffs  brought  this  action  against  Pierce,  to  recover 
damages  for  the  negligence  of  said  Pierce,  in  selling  said 
cheese,  whereby  the  plaintiffs  lost  $1,000. 

The  defense  was  a  general  denial,  and  a  defect  of  parties 
plaintiff  and  defendant. 

On  the  trial,  the  defendant  proved  that  two  of  the  plain- 
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tiffs,  Rice  and  Strickland,  had  released  him  from  liability 
to  them  for  the  damages  sought  to  be  recovered  in  said 
action,  and  that  the  plaintiffs,  Knowlton  and  Jolles  had 
assented  to  the  sale  by  the  defendant. 

The  answer  did  not  set  up  either  of  said  matters  in 
defense,  but  the  court  permitted  an  amendment  so  as  to 
allow  proof  thereof  to  be  given. 

The  court  instructed  the  jury,  that  such  of  the  plaintiffs 
as  had  assented  to  the  sale  by  defendant,  could  not  recover, 
and  the  jury  found  a  verdict  in  favor  of  all  the  plaintiffs, 
except  the  four  above  named,  and  in  favor  of  the  defendant 
against  said  four  plaintiffs. 

The  defendant  presented  to  the  clerk  of  Cattaraugus 
county,  a  bill  of  costs  in  favor  of  defendant  against  said 
four  plaintiffs,  and  the  same  adjusted  by  him,  and  the 
amount  thereof  inserted  in  the  judgment  against  Knowlton 
and  Jolles,  only. 

A  motion  was  made  at  the  Erie  special  term  in  December 
last,  to  set  aside  the  adjustment  of  costs  against  said  Knowlton 
and  Jolles,  and  to  set  aside  the  judgment  for  costs  against  them, 
on  the  ground  that  defendant  was  not  entitled  to  recover 
costs  against  a  part  only  of  the  plaintiffs,  and  because  of  the 
irregularity  in  entering  judgment  against  two  of  the  plain- 
tiffs only  when  the  verdict  was  against  four. 

The  motion  so  made  was  denied,  without  costs,  and  from 
that  order  the  plaintiffs,  Knowlton  and  Jolles  appeal. 

Under  the  former  practice,  the  plaintiffs  were  nonsuited 
if  part  of  them  only  established  a  cause  of  action. 

The  Code  has  altered  the  practice  in  this  respect,  and 
provides  (§  274,)  that  judgment  may  be  given  for  or  against 
one  or  more  of  several  plaintiffs,  and  for  or  against  one  or 
more  of  several  defendants. 

It  follows,  that  the  verdict  and  the  judgment  if  one  has 
been  entered  in  favor  of  the  defendant,  against  part  of  the 
plaintiffs,  was  regular. 

In  the  absence  of  any  statutory  provision  forbidding  a 
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recovery  of  costs  against  the  plaintiffs  who  fail  to  establish 
a  right  of  recovery,  it  is  right  arid  just  that  the  defendant 
should  have  costs  against  those  of  the  plaintiffs  whom  he 
defeats. 

In  this  case,  the  defendant  was  put  to  the  expense  and 
trouble  of  procuring  witnesses  to  resist  a  recovery  by  the  four 
plaintiffs  who  had  either  assented  to  the  sale  claimed  to  be 
unauthorized  and  improper,  and  who  had  actually  released 
him  from  liability  for  the  wrong  done,  if  any. 

If  this  is  not  the  law,  it  must  necessarily  follow,  that  a 
plaintiff  who  has  a  cause  of  action  in  his  own  individual 
right,  and  against  which  the  defendant  has  no  defense,  may 
unite  with  him  any  number  of  persons  as  plaintiffs  and 
thus  compel  the  defendant  to  defend  the  action  against 
persons  who  have  no  ground  of  recovery  against  him,  and 
yet,  he  would  be  deprived  of  his  costs,  because  one  of  the 
number  established  on  the  trial  a  cause  of  action  against  him. 

This  case  furnishes  a  very  striking  illustration  of  the 
propriety  of  allowing  the  defendant  costs. 

While  the  plaintiffs  were  obliged  to  join  in  bringing  the 
action,  the  damages  accrued  to  them  severally,  and  if  any 
of  them  had  been  paid  or  had  released  the  cause  of  action, 
this  recovery  must  be  limited  to  the  amount  of  damages 
sustained  by  those  who  had  not  been  paid,  or  who  had  not 
released.  As  to  each  of  the  last  mentioned  persons,  the  action 
was  in  its  nature  several,  and  a  defense  against  the  plaintiffs 
severally,  was  admissable. 

The  entry  of  costs  in  the  record  in  favor  of  defendant, 
was  right,  and  the  order  in  that  respect,  must  be  affirmed. 

The  plaintiffs,  Knowlton  &  Jolles  do  not  ask  to  compel 
the  defendant  to  correct  the  record  of  judgment  by  making 
it  a  judgment  against  the  four  plaintiffs,  against  whom  the 
verdict  was  rendered,  but  he  asks  to  set  aside  the  judgment 
for  costs  in  favor  of  the  defendant,  because  of  the  irregularity 
in  the  entry  of  the  judgment.  In  other  words,  they  insist 
they  are  to  be  relieved  from  costs,  because  of  the  irregu 
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larity.  Such  is  not  the  result  of  the  error  if  it  is  one.  And 
whether  it  is  or  is  not,  is  not  before  us.  If  the  plaintiffs 
desire  to  compel  the  defendant  to  enter  judgment  against  all 
of  the  plaintiffs  against  whom  the  verdict  was  rendered, 
they  must  apply  to  the  court  for  that  relief. 

The  order  appealed  from,  must  be  affirmed,  with  $10 
costs,  but  with  leave  to  plaintiffs  to  move  to  compel  the 
defendant  to  enter  judgment  in  accordance  with  the  verdict 
of  the  jnry. 


NEW  YORK  PRACTICE  REPORTS.       355 

Fish  agt.  Albany  &  Susquehanna  IMi.  Co 


SUPREME  COURT. 

JAMES  FISK,  Jr.  agt  THE  ALBANY  &  SUSQUEHANNA  RAIL- 
ROAD Co.  and  oihers. 

Where  an  order  is  made,  changing  the  place  of  trial  in  a  canse  to  another  county, 
the  change  is  effected  at  once.  The  transfer  of  the  papers  is  a  subsequent  clerical 
duty. 

^his  change  is  not  affected  by  a  subsequent  chamber  order  to  show  cause  why  the 
order  making  the  change  should  not  be  corrected,  with  a  stay  of  proceedings 
mean  time,  and  witn  an  order  forbidding  the  county  clerk  to  transfer  the  papers 
in  the  cause. 

Nor  is  the  order  making  such  change,  affected  by  a  subsequent  appeal  therefrom  to 
the  general  term. 

It  is  very  doubtful  whether  an  order  changing  the  place  of  trial  for  the  con- 
venience of  witnesses  is  appealable. 

Where  the  place  of  trial  is  located  in  the  city  and  county  of  New  York,  and  on 
motion  it  is  changed  to  another  county,  no  motion  can  be  heard  in  the  cause  in  the 
first  district. 

Where  the  judge  has  settled  an  order  in  his  own  language,  on  a  hearing  of  both 
parties,  no  other  court  is  competent  to  correct  the  order  which  he  has  thus 
settled. 

Albany,  Special  Term,  December,  1870. 

THE  place  of  trial  in  this  action  was  originally  in  New 
York.  A  motion  was  made  on  behalf  of  all  the  defendants, 
except  Herrick,  to  change  the  place  of  trial  to  Albany 
county,  on  account  of  the  convenience  of  witnesses.  This 
motion  was  heard  at  special  term  in  New  York,  before  Mr. 
Justice  BRADY,  and  was  decided  by  him  on  the  15th  of 
December.  His  decision  was,  that  the  place  of  trial  should 
be  changed  to  Albany  county,  unless  the  plaintiff's  counsel 
should  prefer  Rensselaer,  in  which  case  it  should  be  changed 
to  Rensselaer. 

The  plaintiff's  counsel,  thereupon  drew  up  an  order 
changing  the  place  of  trial  to  Rensselaer  county,  and  the 
same  was  entered  on  the  15th  December. 
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On  the  20th  of  December,  upon  the  suggestion  of  defend- 
ant's counsel,  that  the  order  ought  to  express  that  the 
change  to  Rensselaer  county,  was  in  consequence  of  the 
preference  of  plaintiff's  counsel  for  Rensselaer,  over  Albany, 
and  on  notice  to  the  plaintiff's  counsel,  Mr.  Justice  BRADY, 
after  hearing  counsel  for  both  parties,  settled  the  form  of 
the  order,  and  the  same  was  accordingly  entered  as  of  the 
15th  of  December. 

The  order  as  thus  entered  states,  that  the  court  had  an- 
nounced its  decision,  that  the  place  of  trial  be  changed  to 
Albany,  unless  the  plaintiff's  counsel  should  elect  that  it 
be  changed  to  Rensselaer,  and  that  the  plaintiff's  counsel 
having  so  elected,  it  is  ordered  that  the  place  of  trial  be 
changed  to  Rensselaer. 

Thereupon,  upon  an  affidavit  of  Mr.  Schamp,  stating  that 
he  was  present  at  this  settlement ;  that  the  plaintiff's  coun- 
sel declined  to  elect  to  take  any  other  county  than  New 
York  ;  that  he  consented  to  no  statement  on  that  subject 
in  the  order,  except  a  bare  expression  of  preference  for 
Rensselaer,  over  Albany  county  ;  the  plaintiff  procured  from 
Mr.  Justice  BARNARD,  on  the  same  20th  day  of  December, 
a  chamber  order  to  show  cause  at  special  term  in  New 
York,  December  27th,  why  the  aforesaid  order  should  not 
be  corrected  to  conform  to  the  facts  stated  in  that  affidavit, 
with  a  stay  of  proceedings  mean  time,  and  an  order  to  the 
county  clerk  not  to  remove  the  papers  to  any  county. 

A  certified  copy  of  the  order  granted  on  the  20th,  by 
Mr.  Justice  BRADY,  was  filed  in  Rensselaer  county,  Decem- 
ber 21st. 

On  the  20th  of  December,  the  plaintiffs  appealed  from 
the  order  changing  the  place  of  trial  j  that  is,  the  order  as 
settled  that  day  by  Mr.  Justice  BRADY,  and  obtained  from 
the  special  term  at  New  York,  held  by  Mr.  Justice  BARNARD, 
an  order  ex  parte,  staying  proceedings  until  the  determina- 
tion of  the  appeal,  and  forbidding  the  county  clerk  to  trans- 
fer the  papers  until  the  decision  of  the  appeal. 
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Two  separate  motions  are  now  made  by  the  defendants. 

First.  A  motion  to  vacate  and  set  aside  the  last  mentioned 
order,  staying  proceedings  during  the  appeal. 

Second.  To  vacate  the  aforesaid  chamber  order  of  Mr, 
Jusdce  BARNARD,  and  to  stay  plaintiffs  from  proceedings  in 
the  first  judicial  district. 

Mr.  HALE,  for  defendants  on  first  motion. 
Mr.  PECKHAM,  on  second. 
Mr.  SHEARMAN,  for  plaintiff. 

LEARNED,  J. — The  order  of  special  term  granted  on  the 
15th  of  December,  changed  the  place  of  trial  to  Rensselaer 
at;  once.  The  transfer  of  the  papers  is  a  subsequent  clerical 
duty.  But  the  place  of  trial  is  none  the  less  changed, 
although  the  clerk,  should  neglect  his  duty.  It  is  often  the 
•case,  that  no  papers  are  on  file.  But  that  fact  would  not 
prevent  the  place  of  trial,  or  the  cause  from  being  changed 
from  one  county  to  another. 

Under  the  former  practice,  the  court  could  change  the 
issue.  And  yet,  the  papers  in  the  cause  remained  in  that 
one  of  the  four  clerk's  offices  in  which  they  had  been  filed. 
There  can  be  no  doubt,  therefore,  that  from  the  granting 
of  the  order,  the  place  of  trial  has  been  and  is  Rensselaer 
county.  This  change  is  not  affected  by  the  stay  of  pro- 
ceedings, or  by  the  appeal.  If  the  general  term  should 
hold  the  order  to  be  appealable,  and  should  reverse  it,  then 
the  place  of  trial  would  be  changed  back  to  New  York. 
But  in  the  meantime,  it  is  in  Rensselaer ;  and  there  is  where 
the  papers  should  be.  The  county  clerk,  therefore,  should 
not  be  forbidden  to  transfer  them  where  they  belong. 

If  the  stay  of  proceedings  prevented  the  clerk  from  trans- 
ferring the  papers,  then  it  was  unnecssary  to  insert  that 
additional  clause  forbidding  the  transfer.  If  it  did  not,  then 
the  clause  should  not  have  been  inserted.  For  a  stay  of 
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proceedings  is  all  that  is  authorized  on  such  an  appeal.  (Sec. 
350). 

I  see  no  reason  why  there  should  be  a  stay  of  proceed- 
ings. It  is  very  doubtful  whether  the  order  is  appealable. 
The  change  of  trial  is  for  the  convenience  of  witnesses,  and 
I  do  not  think,  that  an  order  which  is  granted  for  their  con- 
venience can  be  said  to  affect  a  "  substantial  right." 

It  is  a  matter  of  convenience  /  and  that  too,  not  the  con- 
venience of  the  parties,  but  of  witnesses.  So  far  as  I  know, 
such  an  order  has  never  been  held  to  be  appealable.  Honck 
agt.  Lasher,  (17  How.,  520,)  was  a  case  where  the  counry 
designated  was  claimed  not  to  be  the  proper  county  under 
section  125,  and  presented  a  different  question.  There  is  a 
plain  omission  of  the  word  "  not"  on  page  523  of  Judge 
HARRIS'S  opinion,  so  that  his  remark,  (which  may  be  obiter,) 
is  to  the  effect  that  a  change  of'  the  place  of  trial  on  the 
ground  of  the  convenience  of  witnesses  is  not  appealable. 

The  defendant  ought  to  be  at  liberty  to  go  on  with  the 
action;  to  notice  the  appeal  for  argument  5  to  notice  the  case 
for  trial,  ana  to  try  it. 

As  to  the -chamber  order  granted  December  20,  returna- 
ble the  27th,  I -think  it  irregular.  No  motion  can  be  heard 
in  the  first  district,  since  the  place  of  trial  has  been  changed 
to  Rensselaer.  (Sec.  401,  sub.  4). 

If -that  order  is  put  on  the  ground  that,  it  is  only  for  the 
purpose  of  a  resettling  of  the  order  granted  by  the  special 
term  held  by  Judge  BRADY,  then  it  is  more  than  irregular. 
The  settling  of  an  order  is  merely  the  putting  a  j  udge's  decision 
into  formal  language.  When  a  judge  has  thus  expressed  in 
formal  language  what  is  the  decision  of  the  court  held  by 
him  ;  no  court  has  any  right  to  alter  it.  An  appellate  court 
may  reverse  it.  But  it  is  preposterous  to  claim  that  the 
judge  does  not  know  how  to  express  his  own  decision,  and 
that  some  other  court  must  correct  his  statement  of  what 
he  decided.  The  erils  of  such  a  practice  as  is  here  at- 
tempted, are  too  plain  to  need  comment.  Arid  in  this  case, 
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there  is  nothing  to  correct.  The  defendants  made  out  such 
a  case  as  satisfied  the  court,  that  the  place  of  trial  should  be 
changed  for  the  convenience  of  witnesses.  The  court  gave 
the  plaintiffs  the  privilege  of  having  it  changed  to  Rensselaer, 
rather  than  Albany,  if  he  so  elected.  His  counsel  drew  an 
order  changing  it  to  Rensselaer;  which  was  a  plain,  common 
sense  expression  of  such  election.  On  a  subsequent  day, 
according  to  the  affidavits  used  by  him,  his  counsel  expressed 
a  bare  preference,  or  in  other  words,  "he  was  willing  to 
signify  his  preference  to  Rensselaer,  over  Albany. 

And  it  appears  to  me,  that  with  great  propriety,  Judge 
BRADY,  thereupon  stated,  that  the  plaintifT's  counsel  had 
elected  that  the  change  should  be  to  Rensselaer. 

It  is  difficult  to  see  what  else  he  could  have  stated.  And,, 
at  any  rate,  no  other  court  is  competent  so  correct  the  order 
which  he  has  thus  settled,  and  settled  on  a  hearing  of  both 
parties. 

A  part  of  the  relief  asked  for  on  the  second  motion  is  a. 
stay  of  any  proceedings  by  the  plaintiff  in  the  first  judicial 
district.  I  do  not  think,  this  would  be  proper.  If  I  am 
correct  in  my  views,  that  the  place  of  trial  is  changed  to- 
Rensselaer,  then  I  must  assume  that  the  courts  of  that  dis- 
trict will  not  act  where  they  have  no  jurisdiction.  If  they 
differ  from  me,  and  hold  that  the  place  of  trial  is  still  in 
New  York,  and  that  they  have  jurisdiction  ;  the  decision  on 
the  two  conflicting  views  will  have  to  be  made  by  a  higher 
tribunal. 

An  order  must  be  entered,  setting  aside  and  vacating  the 
order  made  by  special  term,  before  Mr.  Justice  BARNARD, 
December  20,  staying  proceedings,  with  $10  costs  motion;, 
and  also  an  order  must  be  entered  setting  aside  the  chamber's 
order  made  by  Mr.  Justice  BARNARD  the  same  day,  requir- 
ing the  defendants  to  show  cause,  &c.,  and  the  stay,  meun- 
time,  with  $10  costs  motion. 

And  these  orders  will  be  entered  in  Rensselaer. 

VOL.  XLL  24 
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N.  Y.  COMMON  PLEAS. 
GORDON  BUCK  agt.  FRANCIS   H.  AMIDON. 

It  is  a  general  principle  pervading  the  law  of  agency  that  one  who  procures  services 
to  be  done  for  another,  is  not  himself  chargeable  as  the  debtor,  unless  he  omits  to 
make  known  his  principal,  or  erroneously  supposes  that  he  has  authority)  or 
exceeds  his  authority,  or  expressly  or  impliedly  engages  to  be  answerable,  either 
by  directly  promising  to  pay  for  them,  if  rendered,  or  by  doing  or  saying  some- 
thing which  justifies  the  person  who  is  to  perfoim  them,  in  supposing  that  the 
one  who  applies  to  him  engages  to  pay  for  them.* 

This  principle  applied  in  the  present  case,  whert,  the  defendant  took  a  telegram  to 
the  plaintiff — a  surgeon  in  the  city  of  New  York,  from  the  family  physician  of  the 
•defendant's  brother  in  Connecticut,  who  had,  in  pursuance  of  such  telegram,  a 
.-surgical  operation  performed  by  the  plaintiff,  and  the  defendant,  also  a  resident 
•of  the  city  of  New  York,  went  with  the  plaintiff  to  Connecticut,  and  paid  the 
iplainuff's  railroad  fares,  but  as  appeared  from  the  evidence,  said  nor  did  nothing 
Ibeyond  the  duties  of  an  agent  that  would  make  him  liable  for  the  services  per- 
formed by  the  plaiutiff  for  his  brother. 

'General  Term,  June,  1870. 

THERE  is  no  conflict  in  respect  to  the  facts  in  this  case. 
There  may  be  some  little  variation  or  difference  between 
Dr.  Buck  and  the  defendant's  account  of  what  occurred  be- 
tween them,  but  nothing  that  could  materially  affect  the 
•case.  It  is  only  that  difference  ordinarily  found  between 
itwo  persons  in  narrating  the  same  transaction,  but  not  any 
•difference  as  to  the  facts,  which  as  narrated  by  both  are  sub- 
stantially the  same. 

The  defendant's  brother  J.  C.  Amidon,  who  was  a  resident 
of  Groton  in  Connecticut,  had  an  affection  of  the  bladder 
for  which  he  was  attended  by  a  Dr.  Francis,  of  New  London, 
•and  while  the  doctor  was  engaged  in  drawing  the  patient's 
water  by  means  of  a  cathetar,  the  cap  or  button  of  the  in- 
strument broke  off  and  the  cathetar  passed  into  the  bladder 
.a  very  -unusual  circumstance,  and  which  involved  the 
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necessity  of  a  very  delicate  and  skillful  operation  to  extract 
the  cathetar.  The  family  was  alarmed  at  the  accident  and 
requested  the  doctor  to  send  to  New  York  for  a  surgeon,  by 
telegraph,  and  "  to  make  the  thing  sure"  to  send  the  dis- 
patch to  the  patient's  brother,  F.  H.  Amidon,  the  defendant, 
as  "  he  would  be  sure  to  deliver  it."  Dr.  Francis  accord- 
ingly sent  a  dispatch  to  the  defendant,  in  these  words : 
''New  London,  Nov.  20,  18G9,  2  p.m.,  to  Francis  Amidon, 
649  Broadway,  N.  Y.  Don't  fail  to  come  and  bring  a 
surgeon  to-night.  GURDOX  BUCK,  M.D.,  121  Tenth  street. 
Please  come  immediately,  elastic  cathetar  lost  in  the  bladder 
of  patient,  possibly  also  stone.  If  you  cannot  come  please 
direct  to  the  most  suitable  surgeon.  Dr.  FHANCIS.  Please 
answer,  but  don't  fail  to  come  with  a  surgeon."  It  was  a 
dispatch  alike  to  the  defendant  and  Dr.  Buck,  or  as  Dr. 
Francis  testified,  he  sent  two  dispatches,  which  were  proba- 
bly united  in  one. 

Immediately  upon  receiving  the  dispatch,  the  defendant 
went  to  the  residence  of  Dr.  Buck,  the  plaintiff,  who  is  an 
eminent  surgeon  in  this  city,  and  told  him  that  he  had  re- 
ceived a  telegram  from  his  brother's  physician  requesting 
him  to  bring  up  a  surgeon  that  might  relieve  his  brother, 
living  opposite  New  London  (Groton),  who  had  got  a 
cathetar  in  his  bladder,  arid  taking  out  the  dispatch  he  read 
it  to  the  plaintiff.  He  asked  the  plaintiff  if  he  knew  Dr. 
Francis,  his  brother's  physician,  and  the  other  said,  "  no,  but 
that  he  may  have  met  him."  Upon  which  the  defendant 
replied,  that  he  must  have  heard  of  some  operation  of  his, 
from  his  directing  the  defendant  to  call  upon  him,  to  which 
the  plaintiff  answered,  that  he  was  somewhat  unknown  as 
a  surgeon.  The  defendant  then  said,  *'  the  question  is,  can 
you  go,"  and  the  plaintiff  after  some  hesitation  said  u  yes." 
The  defendant  then  advised  him,  that  there  was  a  train 
that  evening  at  8  p.m.,  that  if  he  could  go  the  defendant 
would  go  with  him,  and  it  was  arranged  that  they  should 
meet  at  the  depot.  The  defendant  then  went  away,  and 
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apprehending  there  might  be  some  misunderstanding,  re- 
turned and  left  the  telegram  with  the  plaintiff  in  order  as 
he  said,  that  he  might  understand  Dr.  Francis'  better 
than  he  did,  and  they  exchanged  a  few  words  concerning 
the  appointment  for  the  evening  train  at  8  o'clock.  Nothing 
was  said  about  who  was  to  pay  the  plaintiff.  The  defend- 
ant testified  that  he  did  not  consider  that  he  had  any  discre- 
tion in  the  matter,  and  the  plaintiff  testified  that  when  the 
dispatch  was  left  with  him  he  took  it  to  the  light  in  his 
office  and  seeing  it  was  addressed  to  F.  H.  Amidon,  he 
referred  to  directory  and  finding  he  said,  that  the  person 
who  called  upon  him  was  Mr.  Amidon,  the  hatter,  he  took 
it  for  granted  that  he  was  dealing  with  a  responsible  party. 

The  plaintiff  and  the  defendant  met,  pursuant  to  the  ap- 
pointment, in  the  evening,  at  the  depot,  and  went  up 
together  to  Groton,  defendant  paying  Dr.  Buck's  fare,  upon 
the  doctor's  arrival  at  three  o'clock  in  the  morning  he  ex- 
amined the  patient  and  during  that  day  the  operation, 
which  is  elaborately  detailed  in  the  evidence,  was  success- 
fully and  very  skillfully  performed  by  him,  to  the  great 
relief  of  the  patient,  and  to  the  satisfaction  of  the  attending 
physician  and  of  all  parties. 

The  plaintiff*  testified  that  he  noticed,  that  the  patient 
was  living  upon  a  moderate  scale,  and  that  he  was  taken 
by  surprise  to  be  sent  for  so  far  by  a  man  living  apparently 
upon  a  moderate  scale  ;  that  he  considered  that  people  in 
straitened  circumstances  do  not  send  to  distant  cities  for 
eminent  medical  service  unless  they  are  able  to  pay  for  it, 
or  unless  they  have  triends  who  can,  and  that  he  took  into 
consideration  that  New  England  people  should  not  be  taken 
by  their  appearance,  and  knew  that  the  patient,  had  kind 
friends  who  could  be  responsible  for  extra  medical  services. 

Upon  the  evening  of  the  day  of  the  operation  and  shortly 
before  the  departure  of  the  plaintiff"  the  defendant's  brother 
sent  for  him  and  requested  him  to  ask  the  doctor  for  his 
bill,  which  the  defendant  accordingly  did. 
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The  plaintiff  replied  that  it  did  not  matter  about  present- 
ing a  bill  then,  and  gave  the  defendant  a  piece  of  p;iper 
with  these  words  written  upon  it,  u  Dr.  Buck,  46  West 
29th  Street,  $400.  The  defendant  then  went  into  his 
brother's  room,  told  him  what  the  doctor's  bill  was  and  he 
expressed  great  surprise.  The  defendant  returned  and  told 
the  doctor  that  his  brother  thought  it  was  a  very  large  bill, 
and  that  he  must  remember  that  his  brother  was  not  a  rich 
man,  and  the  doctor  answered  that  he  supposed  that  people 
who  could  send  for  a  surgeon  that  distance  were  rich,  or  as 
the  plaintiff  testified,  he  replied,  that  he  had  taken  that 
into  consideration ;  that  he  was  not  accustomed  to  go  away 
and  render  service  except  upon  such  terms ;  that  he  had 
rendered  a  very  important  service  and  saved  the  patient  from 
a  very  serious  operation  which  would  have  been  necessary, 
if  the  plaintiff  had  not  succeeded,  as  he  did;  which  was  the 
first  occasion  upon  which  anything  had  passed  between 
the  defendant  and  the  doctor  upon  the  subject  of  his  re- 
muneration. 

The  doctor  then  left,  and  eight  days  afterward  he  sent  ? 
bill  to  the  defendant  in  which  the  patient  was  named  as  the 
debtor.  It  was  in  these  words,  ''New  York,  Nov.  29,  1869, 
Mr.  J.  C.  Amidon,  Groton,  Conn,  to  Dr.  Gurdon  Buck, 
Dr.  No.  46  West  29th  Street.  To  professional  services, 
surgical  operations  atG-roton,  Conn.,  &c.  &c.,  $400,"  which 
the  plaintiff  says  he  sent  to  the  defendant  as  he  supposed 
that  the  brother  in  New  York,  was  the  proper  channel  to 
send  the  bill  to,  and  on  the  4th  of  December  following,  the 
plaintiff  sent  to  the  patient  the  following  letter :  l"  Mr.  J.  C. 
Amidon,  Groton,  Conn.  Dear  sir,  after  waiting  a  reasonable 
time  witnout  hearing/rowe  you,  I  beg  leave  to  remind  you 
that  it  is  customary  to  settle  such  accounts  as  mine,  for 
professional  services  rendered  at  a  distance,  promptly. 
Hoping  it  will  receive  your  early  attention,  I  remain,"  &c. 

This  letter  was  followed  by  letters  between  the  plaintiff 
and  Dr.  Francis  of  New  London,  and  by  a  letter  from  the 
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patient,  and  a  note  from  the  defendant  as  indicated  in  the 
following  letter  which  the  plaintiff  addressed  to  the  patient 
on  the  14th  of  December,  1SG9. 

"  Mr.  J.  C.  Amidon.  Dear  sir,  I  beg  to  acknowledge  your 
favor  of  the  9th  instant,  and  to  inform  you  that  your 
brother  addressed  me  a  note  yesterday  offering  me  one 
hundred  and  fifty  dollars  in  settlement  of  my  bill  for  pro- 
fessional services.  I  wrote  Dr.  Francis  in  reply  to  a  letter 
received  from  him  last  week,  and  in  consideration  of  ex- 
planation made  by  him,  I  expressed  my  willingness  to  make 
a  concession  of  $100,  in  settlement  of  my  bill;  I  desired 
him  to  communicate  the  contents  of  my  letter  to  you,  and 
supposing  him  to  have  done  so,  I  received  your  last  pro- 
posal with  no  little  surprise.  I  am  not  disposed  to  conform 
'my  terms  to  your  idea  of  liberal  remuneration,  and  have 
not  been  accustomed  after  rendering  important  services, 
especially  at  a  distance,  to  submit  to  conditions  the  design 
of  which  seems  to  be  to  determine  how  little  may  be  got 
off  with.  I  shall  still  adhere  to  my  terms  of  $300,  and 
hope  there  may  be  no  further  delay  in  settling.  Very 
respectfully,"  &c. 

The  plaintiff  testified  that  $500  would  have  been  his 
charge,  but  for  the  circumstances  in  which  he  found  the 
defendant's  brother  living ;  and  two  eminent  surgeons, 
Doctors  Parker  and  Van  Buren  testified  that  $500  would 
have  been  a  reasonable  charge.  Upon  this  state  of  facts, 
the  judge  left  it  to  the  jury  to  determine  who  employed  the 
plaintiff,  or  upon  whose  account  and  credit  the  services 
were  rendered,  and  the  jury  found  a  verdict  for  the  plaintiff 
for  $400.  The  defendant  appealed. 

IRA  D.  WARREN,  for  appellant. 

I.  The  question  as  to  whether  the  credit  was  given  to  the 
patient  or  to  his  brother,  the  defendant,  was  a  question  of 
law.  There  is  not  the  slightest  conflict  of  evidence  on  that 
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subject.  Both  the  plaintiff  and  defendant  agree  exactly  as 
to  what  occurred  when  the  defendant  called  on  him,  and 
therefore  it  becomes  a  question  of  law.  (Pratt  agt.  Foot,  9 
N  F.,  465). 

II.  When  a  man  calls  on  a  physician  at  the  request  of  a 
sick  friend,  and  requests  the  physician  to  pay  his  friend  a 
visit,  stating  who  the  services  are  for,  showing  the  physician 
a  letter  requesting  him  to  call,  and  the  full  particulars  of  it, 
and  the  physician  does  call  and  renders  the  service  at  the 
patient's  house,  sends  the  patient  a  bill  for  the  service,  writes 
the  patient  letter  after  letter  requesting  payment,  makes 
the  charges  light,  as  he  testifies,  because  the  patient  lives 
on  a  moderate  scale,  it  cannot  be  true,  as  a  question  of  law, 
that  the  physician  can  afterwards  sue  for  his  bill  the  friend 
who  did  the  errand. 

The  statement  of  the  proposition  of  itself  is  argument 
enough  to  refute  it  j  yet  we  will  refer  the  Court  to  a  few  of 
the  cases  which  settled  this  question  before  any  of  the  parties 
to  this  suit  were  born. 

1st.  ''It  is  a  general  rule,  standing  on  strong  foundations 
and  pervading  every  system  of  jurisprudence,  that  when  an 
agent  is  duly  constituted,  and  names  his  principal,  and  does 
not  exceed  his  authority,  the  principal  is  responsible,  and 
not  the  agent.  The  agent  becomes  personally  liable  only 
when  the  principal  is  not  known,  or  when  there  is  no  re- 
sponsible principal,  or  when  the  agent  becomes  liable  by  an 
undertaking  in  his  own  name,  or  when  he  exceeds  his 
powers."  (2  Kent's  Comm.,  630  ;  1  American  Leading  Cases, 
614;  Smith's  Mercantile  Law,  144,  sec.  7.) 

In  the  case  of  Owen  agt.  Goock,  (2  JEsp.,  567),  "  Gooch 
gave  the  order  for  the  work,  and  told  the  plaintiff  it  was 
for  Tipple,  and  the  work  was  done  by  the  plaintiff  at  Tip- 
ple's house."  Lord  KENYON,  "  the  mere  act  of  ordering 
goods  for  another,  does  not  make  the  person  giving  the  order 
liable.  Whenever  an  order  is  given  by  one  person  foran- 
other;  and  he  informs  the  tradesman  who  that  person  is,  for 
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whose  use  the  goods  are  ordered,  he  thereby  declares  him- 
self to  be  merely  an  agent,  and  there  is  no  foundation  for 
holding  him  liable."  This  is  the  settled  doctrine  of  all  the 
cases  from  that  time  to  this.  ( Dunlap's  Paly  on  Agency, 
369,  370,  cases  cited  in  note,  d;  Story  on  Agency,  §  261,  <§,  2S9, 
note;  Costigan  agt.  Vanland,  12  Barb.,  458  ;  Stanton  agt. 
Camp,  4  Barb.,  278  ;  Dana  agt.  Monroe,  38  Barb,  528 ; 
Colvin  agt.  Holbrook,  2  Comst.,  120, 

In  this  case  the  plaintiff'  was  shown  the  telegram,  and 
was  informed  of  all  the  circumstances.  The  defendant  gave 
the  order  for  his  brother,  J.  C.  Amidon.  The  services  were 
rendered  to  J.  C.  Amidon  at  his  house.  The  bill  was  made 
out  to  J.  C.  Amidon.  It  was  made  $400  only,  on  account 
of  his  moderate  style  of  living.  The  letters  show  that  the 
credit  was  given  to  J.  C.  Amidon.  Mr.  J.  C.  Amidon  is 
perfectly  able  to  pay  the  bill. 

There  is  not  a  word  of  conflict  in  the  evidence  on  this 
question. 

We  therefore  say,  that  the  learned  justice  erred  in  submit- 
ting this  case  to  the  jury. 

It  was  in  reality  submitting  the  question  of  law  to  the 
jury,  and  their  decision  of  it  is  about  as  intelligent  as  could 
be  expected. 

Juries  are  to  decide  conflicting  questions  of  fact,  and  not 
questions  of  law  ;  and  there  was  no  conflict  of  evidence, 
except  as  to  the  value  of  the  service. 

Should  this  judgment  be  sustained,  and  the  doctrine  es- 
tablished that  a  man  who,  to  oblige  his  friend,  calls  and  re- 
quests a  doctor  to  go  and  see  him,  must  pay  that  doctor's 
bill  j  particularly  where  he  discloses  all  the  facts,  as  in  this 
case,  we  may  soon  expect  to  see  the  streets  infested  by 
men  afflicted  with  all  the  diseases  to  which  human  flesh  is 
heir,  in  pursuit  of  their  own  doctors. 

Perhaps,  for  the  benefit  of  some  of  the  patients,  such  a 
rule  might  be  of  more  benefit  than  the  doctors'  nauseous 
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doses;  but,  for  the  patient's  friend,  such  a  rule  would  be 
the  most  nauseous  dose  of  all. 

We  are  confident,  however,  that  no  such  rule  can  be  sus- 
tained on  principle  or  authority. 

III.  We  ask  that  this  judgment  be  reversed. 

CHAS.  W.  BETTS  for  respondent. 

By  the  Court,  DALY,  C.  J. — It  is  suggested  in  answer  to 
the  appeal,  that  the  question  to  whom  the  credit 
was  given,  was  one  of  the  intentions  of  the  parties, 
as  deduced  from  the  facts  and  circumstances,  and  that 
the  jury  having  drawn  the  deduction  that  the  ser- 
vices were  rendered  upon  the  credit  of  the  de- 
fendant, their  verdict  shouid  not  be  disturbed.  Where, 
upon  an  uncontroverted  state  of  facts,  the  point  involved 
remains  doubtful,  or  upon  undisputed  facts  inferences  may 
be  drawn  either  way,  the  question  is  properly  one  for  the 
jury,  and  their  finding  should  be  conclusive;  in  all  such 
cases,  the  unanimous  concurrence  of  the  twelve  minds  in 
the  jury  box  is  as  satisfactory  a  mode  of  reaching  a  right 
conclusion,  as  to  attempt  to  work  it  out  by  legal  deductions 
or  logical  reasoning.  But  in  all  such  cases  there  must  be 
something  in  the  evidence  to  found  the  conclusion  upon, 
and  in  this  case  I  fail  to  discover  anything  showing  or  tend- 
ing to  show,  that  the  defendant  ever  did  or  said  anything 
to  warrant  the  plaintiff  in  assuming  before  he  went  to 
Groton,  and  before  he  performed  the  operation,  that  the  de- 
fendant was  to  pay  him  for  his  services.  It  would  be  pre- 
posterous to  say  that  a  person  who  brings  a  message  to  a 
surgeon  from  the  attending  physician  of  a  patient,  requesting 
him  to  come  and  perform  an  operation  upon  the  patient, 
is,  by  the  mere  delivery  of  such  a  message,  chargeable  with 
the  obligation  of  paying  the  surgeon  for  his  services.  He 
is  a  mere  agent  and  nothing  more,  unless  he  communicates 
the  message  in  such  a  way,  or  does,  or  says  something  that 
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fairly  warrants  the  surgeon,  before  he  undertakes  the  service, 
in  supposing  that  he  is  the  person  who  is  to  pay  for  it,  and 
in  this  respect  it  can  make  no  difference  that  the  bearer  of 
the  message  happens  to  be  a  brother  of  the  patient. 

It  is  a  general  principle  pervading  the  law  of  agency,  that 
one  who  procures  services  to  be  done  for  another  is  not 
himself  chargeable  as  the  debtor,  unless  he  omits  to  make 
known  his  principal  or  erroneously  supposes  that  he  has 
authority,  or  exceeds  his  authority,  or  expressly,  or  implicitly 
engages  to  be  answerable  either  by  direct  promising  to 
pay  for  them  if  rendered  ;  or  by  doing  or  saying  something 
which  justifies  the  person  who  is  to  perform  them,  in  sup- 
posing that  the  one  who  applies  to  him  engages  to  pay  for 
them.  The  law  is  too  well  settled  in  this  respect  to  make 
it  necessary  to  refer  to  authorities,  and  the  direct  application 
of  it  to  the  facts  now  before  us  may  be  illustrated  by  the 
case  to  which  the  appellant  has  called  our  attention.  (Owen 
agt.  Goochf  2  Esp.,  567.) 

The  plaintiff  was  a  paper  hanger,  and  the  defendant  ga¥e 
him  an  order  for  paper,  and  work  to  be  done  in  the  way  of 
his  business  in  the  house  of  one  Tippel,  the  plaintiff  being 
informed,  when  the  order  was  given,  that  the  work  was  on 
Tippet's  account,  and  the  entry  upon  the  plaintiff's  book 
being  "  Mr.  Tippel,  by  order  of  Gooch."  It  was  argued 
in  that  case,  as  it  is  in  this,  that  the  person  for  whom  the 
work  was  done  may  have  been  unknown  to  the  plaintiff, 
but  the  defendant  Gooch  was  known  to  him,  and  that  under 
such  circumstances,  the  work  must  be  deemed  to  have  been 
ordered  on  his  credit,  and  that  he  was  consequently  liable. 

The  answer  of  Lord  KENYON  may  be  quoted  as  pertinent 
in  its  general  bearing  to  the  present  case.  He  said,  "  if 
the  mere  act  of  ordering  goods  was  to  make  the  party  who 
ordered  them  liable,  no  man  could  give  an  order  for  a  friend 
iu  the  country,  who  might  request  him  to  do  it,  without 
risk  to  himself.  If  a  party  orders  goods  from  a  trades- 
man, though  in  fact  they  are  for  another,  if  the  tradesman  is 
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not  informed  at  the  time  that  they  were  for  the  use  of  another, 
he  who  ordered  them  it  certainly  liable,  for  the  tradesman 
must  be  presumed  to  have  looked  to  his  credit  only.** 
But  whenever  an  order  is  given  by  one  person  for  another, 
and  he  informs  the  tradesman  who  the  person  is,  for  whotie 
use  the  goods  are  ordered,  he  thereby  declares  himself  to  be 
merely  an  agent,  and  there  is  no  foundation  for  holding  him 
to  be  liable." 

In  the  present  case,  the  defendant  exhibited  and  left  with 
the  plainiiff,  the  dispatch  he  had  received,  and  the  plaintiff 
admitted  upon  the  trial  that  the  defendant  told  him  that  the 
patient  therein  referred  to  was  his  brother.  He  was  there- 
fore informed  beforehand  of  the  person  on  whom  the  opera- 
tion was  to  be  performed,  and  the  argument  of  the  plain- 
tiff's counsel  upon  this  appeal,  that  the  plaintiff  knew 
nothing  about  the  defendant's  brother,  not  even  his  name, 
made  no  inquiries  about  him  or  his  responsibility,  and  hence 
could  not  have  contracted  for  his  services  upon  his  credit, 
i$  sufficiently  answered  by  the  remark  above  quoted  from 
Lord  KENYON. 

This  is  all  the  defendant  did,  except  to  pay  the  plaintiff's 
fare  to  New  London  ;  but  this  was  after  the  doctor  had  come 
to  the  railroad,  prepared  to  go  to  Groton  and  perform  the 
operation,  and  was  in  itself  too  slight  a  circumstance  upon 
which  to  found  an  implied  engagement  to  pay  the  plaintiff 
for  his  services. 

But  the  case  is  not  only  destitute  of  any  act  upon  the 
part  of  the  defendant  which  would  justify  the  plaintiff  in 
assuming,  when  he  consented  to  go,  that  the  defendant  was 
to  pay  him,  but  his  own  acts  then  and  subsequently  show 
that  it  was  the  patient,  and  notdefend,  ant  that  he  looked 
to  for  the  payment  of  his  bill.  Before  leaving  he  con- 
sulted the  directory  and  found  that  the  person  who  called 
upon  him  was  Mr.  Amidon,  the  hatter,  when  he,  he  says, 
took  it  for  granted  that  he  was  dealing  with  a  responsible 
party ;  but  thut  the  one  whom  he  took  it  for  granted  wus 
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a  responsible  party  was  the  patient  upon  whom  he  was 
to  perform  the  operation,  is  shown  by  his  own  statement 
upon  the  trial,  that  when  he  reached  Groton,  he  "  was 
taken  rather  by  surprise,  to  have  been  sent  for  so  far  by 
a,  man  living  upon  a  moderate  scale,"  but  u  took  it  into 
consideration  that  New  England  people  should  not  be 
taken  by  their  appearance,"  a  presumption  in  the  applica- 
tion of  which  he  may  still  be  right,  for  there  is  nothing  in 
the  case  to  show  that  the  defendant's  brother  was  not  a 
responsible  person,  and  able  to  pay  the  amount  which  the 
plaintiff  claimed.  All  that  the  case  shows  is,  that  he  com- 
plained that  it  was  too  large,  and  that  he  offered  through, 
his  brother  to  pay  a  smaller  sum. 

All  the  plaintiff's  subsequent  acts  like  the  preceding, 
show  that  it  was  the  person  upon  whom  the  operation  was 
performed  that  he  looked  to  for  the  payment  of  his  bill. 
He  made  it  out  to  him,  and  sent  it  to  the  brother  here  in 
New  York,  because,  to  use  his  own  words,  he  supposed 
that  was  "  the  proper  channel  to  send  it  to.v  That  he  con- 
sidered the  defendant  simply  as  a  channel  through  which  to 
send  the  bill  to  the  debtor,  is  shown  by  the  fact,  that 
after  eight  days  had  elapsed  without  its  being  paid,  he  sent  a 
letter,  not  to  the  defendant,  but  to  the  patient,  and  advised 
him  that  he  waited  a  reasonable  time  without  hearing 
from  kirn,  and  in  the  next  letter  of  December,  14,  he  writes 
to  the  patient,  "  I  received  your  last  proposal  (the  $150,) 
with  no  little  surprise,  I  am  not  disposed  to  conform  my 
terms  to  your  ideas,"  and  he  ends  by  hoping  that  there  may 
be  no  further  delay  in  settling.  All  this  conclusively  shows 
to  whom  the  credit  was  given  and  by  whom,  from  the 
beginning,  he  supposed  he  was  to  be  paid. 

In  the  question,  which  arises  so  frequently  under  the 
statute  of  frauds,  to  whom  was  the  credit  given  in  case 
when  the  point  is,  whether  the  promise  was  collateral  to 
answer  in  default  of  another,  on  an  original  undertaking, 
great  weight  is  attached  to  the  fact  that  the  plaintiff  has 
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charged  the  debt  upon  his  books,  or  made  out  the  bill,  to  the 
person  who  received  the  goods,  to  show  the  promise  of  the 
defendant  was  simply  collateral,  and  therefore,  void  for  not 
being  in  writing.  (Anderson  agt.  Hayman,  I  H.  B.  L., 
121  ;  Dixon  agt.  Frazee,  1  E.  D.  Smith,  34;  Sarson  agt. 
Wyman,  14  Wood,  246 ;  Broome  on  Statute  of  Frauds, 
§  198). 

It  is  not  absolutely  conclusive,  as  it  may  be  shown,  that 
it  was  done  by  mistake.  (  Loomis  agt.  Smith,  17  Conn., 
115)  ;  but  it  is  a  most  material,  and  without  explanation,  a 
controlling  circumstance;  for  as  my  former  colleague, 
Judge  WOODRUFF  remarked  in  Dixon,  agt.  Fvazee,  suppose 
the  plaintiff  thereby  puts  his  own  construction  upon  the 
agreement.  Such  was  the  case  here.  The  plaintiff  made 
out  his  bill  against  the  defendant's  brother,  and  nothing 
appearing  to  show  that  this  was  done  by  mistake,  or  any 
explanation  given  why  he  did  so.  The  same  construction 
would  be  given  to  so  material  a  circumstance  as  was  given 
in  the  cases  above  quoted,  so  that  if  even  the  defendant 
had  promised  the  plaintiff,  the  understanding  wouH  be 
collateral  and  void  under  the  statute,  not  being  in  writing. 

After  going  carefully  over  the  evidence,  I  can  find  nothing 
in  it  to  support  the  verdict,  and  in  my  judgment  it,  should 
be  set  aside. 


382        ^EW  YORK  PRACTICE  REPORTS. 

Schaughnessy  agt.  Reilly. 


N.  Y.  SUPERIOR  COURT. 

MICHAEL  SCHAUGHXESSY  agt.  BERNARD  REILLY  and  others, 
and  JOHN  T.  STEWART. 

Where  a  motion  to  dissolve  an  injunction  was  made  and  granted  at  a  regular  special 
term,  and  without  any  appeal  from  that  order,  and  within  a  day  or  two  after- 
wards, the  same  attorneys,  upon  the  same  complaint,  which  had  not  been  newly 
verified,  and  with  no  new  or  additional  affidavit,  and  without  anew  undertaking 
procured  from  the  same  judge  who  had  granted  the  first  injunction,  upon  an  ex 
parte  application  to  him,  made  out  of  court,  and  while  he  was  not  holding  court, 
and  while  another  judge  was  holding  the  regular  special  term  and  chambers, 
another  or  second  injunction  of  the  same  tenor  and  effect  of  the  injunction  which 
had  been  dissolved,  together  with  an  order  to  show  cause  thereafter  why  such  last 
injunction  should  not  be  made  perpetual  : 

Held,  on  a  motion  to  dissolve  this  second  injunction,  that  the  motion  be  granted 
with  costs  to  be  paid  by  the  plaintiff's  atlwneys  personally ;  which  was  the  only 
punishment  or  reproof  which  the  court  could  administer  to  them  ;  as  it  was  doubt- 
ful if  their  misconduct  was  such  as  would  authorize  the  punishment  prescribed 
by  the  statute  concerning  contempts. 

.    Special  Term,  April,  1870. 

MOTION  to  dissolve  an  injunction. 

In  this  case  it  appeared  that,  on  the  fourth  day  of  the 
present  month,  a  judge  of  this  court,  upon  an  ex  parte  ap- 
plication made  to  him  by  Morgan  &  Hanrahan,  the  plaintiff's 
attorneys,  granted  an  injunction  restraining  the  defendants 
from  interfering  with  certain  personal  property  claimed  by 
the  plaintiff. 

The  injunction  was  granted  upon  the  verified  complaint 
of  the  plaintiff,  which  alleged  that  he  was  the  owner  of 
the  property,  and  that  it  had  been  levied  upon  by  the 
defendant  Stewart,  one  of  the  marshals  of  this  city,  under 
an  execution  in  favor  of  the  other  defendants  against  one 
John  E.  Dowling.  That  such  levy  was  unlawful,  and  if  the 
defendants  were  not  restrained,  it  would  produce  irreparable 
injury  to  the  plaintiff. 
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Upon  a  motion  before  the  judge  holding  the  regular 
special  term  of  the  court,  made  on  the  21st  day  of  the 
present  month,  after  hearing  counsel  for  each  of  the  parties, 
the  court  dissolved  the  injunction  with  costs,  and  an  order 
to  that  effect  was  duly  entered  and  served  upon  the  plain- 
tiff's attorneys.  No  appeal  was  taken  from  such  order,  nor 
was  any  leave  given  to  renew  the  motion  for  another  in- 
junction. 

Within  a  day  or  two  afterwards,  the  same  attorneys,  upon 
the  same  complaint,  which  had  not  been  newly  verified,  and 
with  no  new  or  additional  affidavit,  and  without  a  new  un- 
dertaking procured  from  the  same  judge  who  had  granted 
the  first  injunction,  upon  an  ex  parte  application  to  him, 
made  out  of  rhe  court,  and  while  he  was  not  holding  court, 
and  while  another  judge  was  holding  the  regular  special 
term  and  chambers,  another  or  second  injunction  of  the 
same  tenor  and  effect  of  the  injunction  which  had  been 
dissolved,  together  with  an  order  to  show  cause,  returnable 
on  the  seventh  day  of  May,  thereafter,  why  such  last  in- 
junction should  not  be  made  perpetual. 

Upon  these  facts,  the  judge  holding  the  regular  special 
term,  made  an  order  returnable  in  one  day  afterwards,  why 
such  second  injunction  should  not  also  be  dissolved. 

On  the  return  of  the  order,  the  defendants  appeared.  The 
plaintiff  did  not  appear,  The  court  dissolved  the  injunction, 
with  costs,  which  were  ordered  to  be  paid  by  the  plaintiff's 
attorneys  personally. 

JAMES  H.  COLEMAN,  for  the  motion. 

MONELL,  J.  —  The  only  punishment  or  reproof  which  this 
court  can  administer  to  the  plaintiff's  attorneys  upon  this 
motion  is,  to  impose  upon  them  personally  the  payment  of 
the  costs  of  the  motion.  It  is  doubtful  if  their  misconduct 
is  such  as  would  authorize  the  punishment  prescribed  by 
the  statute  concerning  contempts  (2  E.  S.  534),  especially, 
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as  such  misconduct  .was  not  committed  in  the  presence  of 
the  court,  and  the  proof  at  present  before  me  is  not,  perhaps, 
sufficient,  and  the  motion  is  to  dissolve  the  injunction,  and 
not  to  attach  for  a  contempt.  Enough,  however,  is  before 
me  to  show  what  has  been  done,  and  it  seems  to  me  that  the 
course  which  has  been  pursued  by  the  plaintiff's  attorneys 
in  this  case,  deserves  some  further  reproof  than  this  court 
has  the  power  to  administer  upon  this  application. 

The  course  of  practice  pursued  by  such  attorneys  was 
unusual,  unauthorized,  and  irregular  in  every  particular.  It 
disturbed  and  impeded  the  just  and  orderly  practice  in  the 
action.  It  was  a  palpable  violation  of  a  standing  rule  of 
court  (Rule  23),  and  a  contempt  for  the  order  which  had 
been  previously  made. 

The  decision  dissolving  the  first  injunction  was  rcsjudi- 
cata,  and  no  subsequent  application,  upon  the  same  papers, 
could  be  made  for  another  injunction  ;  and  the  only  remedy 
of  the  plaintiff  was  to  appeal  from  such  decision,  or  to  ask 
for  leave  to  renew  his  motion. 

Instead  of  seeking  one  or  the  other  of  these  remedies,  the 
attorneys  procured  a  fresh  injunction,  in  a  manner,  to  my 
mind,  most  improper  and  reprehensible;  and  their  act  was 
not  only  injurious  to  the  parties  to  the  action,  but  was 
degrading  to  the  learned  profession  of  which  they  are  mem- 
bers. 

But  this  court  has  not  the  power  to  reach  offenders  of  this 
kind  in  the  effectual  manner  that  is  possessed  by  another 
tribunal,  and  I  can,  therefore,  do  no  more,  as  the  matter 
now  stands,  than  to  express,  as  I  do  most  emphatically,  my 
condemnation  of  conduct  which  is,  as  I  believe,  wholly 
without  justification  or  excuse,  and  leave  on  record^the 
facts,  as  they  have  been  disclosed,  before  me,  to  be  em- 
ployed, if  it  shall  be  proper,  in  aid  of  any  desire  there  may 
be  to  relieve  the  legal  profession  of  the  odium  which 
truly  or  untruly,  it  is  so  largely  charged,  rests  upon  it. 
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SUPREME  COURT. 

STEPHEN   D.   RUE   respondent,  agt.    SAMUEL    M.   PERRY, 

appellant. 

A  short  summons  can  only  be  issued,  by  a  justice  of  the  peace,  against  a  defendant, 
who  comes  within  that  class  of  persons,  who,  by  the  non-imprisonment  act  of 
1831,  cannot  be  proceeded  against  by  long  summons  or  warrant.  And  a  plaintiff 
to  bring  himself  within  that  provision,  it  mast  be  made  to  appear  to  the  justice  by 
affidavit. 

This  short  summons,  therefore,  is  an  extraordinary  process,  and  can  only  issue  on 
proper  preliminary  proof;  and  as  no  jurisdiction  is  obtained  without  such  proof, 
a  judgment  in  this  inferior  court  is  to  be  presumed  void,  until  the  party  upon 
whom  the  onus  is  thrown  supplies  that  proof.  The  mere  memorandum  "  afft. 
short  summons"  upon  the  justice's  docket  alone,  does  not  furnish  the  evidence 
that  the  justice  had  jurisdiction.  And  where  there  is  no  appearance  on  the  part 
of  the  defendant  there  is  no  waiver  of  the  objection. 

But  on  appeal  such  a  judgment  ought  not  to  be  reversed,  where  it  appears  that  it 
was  offered  in  evidence,  on  the  trial,  and  the  defendant's  counsel  not  only  per- 
mitted the  docket  to  be  read  in  evidence  without  objection,  but  admitted  it  to  be 
evidence,  and  the  validity  of  the  judgment  was  not  raised  on  the  trial,  nor  the 
justice's  attention  directed  to  any  want  of  validity  in  it,  and  it  was  not  made  a 
matter  of  contest. 

The  party  is  to  be  presumed,  after  judgment,  to  have  waived  any  objection  that  he 
might  have  taken  on  the  trial,  but  omitted  to  take. 

Third  Judicial  Department,  General  Term,  April,  1871. 

Present,  MILLER  P.  J.,  POTTER  and  PARKER,  JJ. 

THIS  was  an  action  commenced  in  a  justice's  court,  by 
the  plaintiff  to  recover,  by  his  title  as  constable,  claiming  it 
by  virtue  of  a  levy  by  execution  issued  by  a  justice,  of  the 
peace,  certain  property  which  the  defendant  had  purchased 
of  one  George  W.  Bishop,  who  was  the  defendant  in  the 
said  executions.  The  property  was  purchased  after  the 
levy,  but  purchased  from  the  defendant  who  was  in  the 
possession,  and  without  knowledge  of  the  levy  thereon  by 
the  plaintiff. 

J.  D.  WENDEL,  for  plaintiff. 

A.  H.  AYRES,  for  defendant. 

You  XLI.  25 
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By  the  court,  POTTER,  J. — The  plaintiff  recovered  the 
value  of  the  property  before  the  justice;  and  the  county 
court  of  Montgomery  county  affirmed  the  judgment;  but 
this  court  are  not  informed,  upon  what  ground  it  was 
affirmed,  by  any  opinion  given  by  the  county  judge.  And 
we  are,  therefore,  to  look  at  the  proceedings  before  the 
justice,  to  see  what  errors,  if  any,  were  committed  by  him. 

Four  grounds  of  error  are  set  forth  in  the  notice  of  ap- 
peal, but  only  one  of  these  demands  consideration,  to  wit : 
Fourth.  The  judgment  was  unsupported  by  evidence,  in 
that  the  plaintiff  did  not  show  himself  rightfully,  nor  even 
colorably,  a  constable ;  and  in  that  the  evidence  of  the  larger 
judgment  through  which  the  plaintiff  claimed  to  make  title, 
and  which  was  held  to  be  valid,  did  not  show  jurisdiction 
of  the  person  of  the  defendant  therein. 

The  plaintiff's  declaration  based  his  title  to  the  property 
in  question,  upon  his  special  interest  in  the  property  as  a 
constable,  by  virtue  of  a  levy  by  execution  issued  upon  two 
j  ustice's  judgments  setting  forth  the  judgments,  and  the  exe- 
cutions issued  thereon,  and  proving  his  levy.  This  was  a 
sufficient  interest  to  maintain  an  action.  The  executions  upon 
which  the  plaintiff  levied,  were  good  on  their  face,  and 
would  have  justified  the  plaintiff  in  his  action,  had  he  been 
defendant  and  sued  in  trespass  for  taking  it,  even  though  the 
justice  who  issued  them,  had  no  jurisdiction  of  the  action 
in  which  they  were  rendered.  This  is  intended  to  be  a 
rule  of  protection,  but  that  is  not  the  position  of  the  plain- 
tiff in  this  action.  He  is  plaintiff  and  attempts  to  build  up 
a  title  upon  judgments,  by  maintaining  an  action  upon  them, 
against  a  third  person. 

Here  the  officer  becomes  the  assaulting  party,  as  was  said 
by  BRONSON,  J.,  in  Norton  agt.  Hendershot,  (I  Hill,  119). 
<*  This  rule  is  intended  for  a  shield,  but  not  a  sword." 
(Dunlap  agt.  Hunting,  2  Denio,  645  j  Earl  agt.  Campt,  16 
Wend.,  562). 

The  plaintiff  fully  established  that  he   was  a  constable. 
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Two  judgments  were  shown,  one  of  $42  21,  the  other  of 
$7  50  upon  which,  the  executions  were  issued  under  which 
the  plaintiff  claims  title.  The  smaller  one,  I  think  was 
good,  and  full  jurisdiction  shown  in  the  justice  before 
whom  the  judgment  was  obtained.  The  only  question  that 
can  be  raised  is  as  to  the  larger  one  ;  and  as  to  this,  the 
first  question  is,  did  the  justice  obtain  jurisdiction  of  the 
defendant  therein  ? 

On  the  trial  the  docket  of  the  justice,  was  introduced  in 
evidence.  The  justice  himself  was  not  called.  The  docket 
showed  that  a  short  summons  had  been  issued  against  the 
defendant,  dated  July  6th,  1869,  and  returnable  on  the  9th 
of  the  same  month,  duly  served.  All  that  appeared  beyond 
this,  on  the  docket  was,  "afft.  short  summons  issued." 
No  affidavit  was  proved  or  produced,  and  the  defendant 
therein  named  did  not  appear  on  the  return  day,  but  the 
plaintiff  proceeded  to  obtain  judgment  on  an  account,  the 
plaintiff,  I  think,  failed  in  this,  to  show  jurisdiction  in  the 
justice. 

A  short  summons  can  only  be  issued  against  defendants 
who  come  within  that  class  of  persons,  who,  by  the  non- 
imprisonment  act  of  1831,  now  adopted  as  a  part  of  the  pro- 
visions in  relation  to  justice's  courts,  (3  Rev.  Stat.,  5  ed., 
462;  <§,<§>  212  to  215),  cannot  be  proceeded  against  by  long 
summons  or  warrant.  And,  that  a  plaintiff  to  bring  him- 
self within  that  provision,  it  must  be  made  to  appear  to  the 
justice  by  affidavit.  This  short  summons,  therefore  is  an 
extraordinary  process,  and  can  only  issue  on  proper  prelim- 
inary proof,  and  as  no  jurisdiction  is  obtained  without  such 
proof,  a  judgment  in  this  inferior  court  is  to  be  presumed 
void,  until  the  party  upon  whom  the  onus  is  thrown,  sup- 
plies that  proof.  The  mere  memorandum,  "  aff.  short 
summons,"  upon  the  justice's  docket,  alone,  does  not  furnish 
the  evidence  that  the  justice  had  jurisdiction,  and  as  there 
was  no  appeara.nce  on  the  part  of  the  defendant,  there  was 
no  waiver  of  this  objection.  The  judgment,  so  far  as  the 
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proof  on  this  trial  presented  it,  was  clearly  void  (Kelly 
egt.  Archer.  48  Barb,  68,  71  j  Imbert  agt.  Bollock,  23  How., 
460,  and  cases  cited  ;  Barnes  agt.  Harris,  4  N.  Y.,  382). 

I  am,  nevertheless,  of  opinion  that  the  judgment  before 
us  ought  not  to  be  reversed.  When  this  judgment,  now 
clamed  to  be  void,  was  offered  in  evidence,  the  defendant's 
counsel  being  present,  not  only  permitted  the  docket  to  be 
read  in  evidence  without  objection,  but  admitted  it  to  be 
evidence.  This  question  of  the  validity  of  the  judgment 
was  not  raised  on  the  trial ;  the  justice's  attention  was  not 
directed  to  any  want  of  validity  in  it;  and  it  was  not  made 
a  matter  of  contest.  The  justice  had  a  right  to  assume  and 
take  for  granted,  by  the  conduct  of  the  defendant  and  his 
counsel  on  the  trial,  that  the  justice  before  whom  the  judg- 
ment was  obtained,  had  jurisdiction  of  the  case. 

It  is  to  be  presumed  after  judgment,  that  if  the  objection 
had  been  taken  at  the  proper  time,  that  the  justice  who 
tried  the  action,  or  the  affidavit  to  which  the  docket  refers, 
could  have  been  produced,  and  the  proper  evidence  been  sup- 
plied. The  justice  who  tried  this  action  is  to  be  presumed  to 
have  tried  it  upon  the  implied  theory,  which  the  silence  of 
the  defendant  must  be  regarded  as  conceding  to  be  true,  to 
wit,  that  there  was  no  intent  to  take  exception  to  the  va- 
lidity of  this  judgment.  It  is  bad  faith  towards  the  party, 
it  is  unprofessional  on  the  part  of  counsel,  it  is  trifling  with 
the  court,  thus  to  prosecute  or  defend  actions  upon  the  basis 
of  technicalities  induced  by  bad  faith  j  and  courts  should 
never  give  countenance  to  such  practice.  But  it  is  sufficient 
here  to  put  the  case  on  the  ground,  that  the  party  is  to  be 
presumed,  after  judgment,  to  have  waived  any  objection 
that  he  might  have  taken  on  the  trial,  but  omitted  to  take. 
(Austin  agt.  Barnes,  16  Barb.,  643 ;  JenJcsngt.  Smith,  1  N. 
Y.,  94 ;  Dunte  agt.  Duntz,  44  Barb.,  460  ;  Paige  agt.  Fa- 
zackerly,  36  Barb,  395). 

I  think,  therefore,  the  judgment  should  be  affirmed. 
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COURT  OF   APPEALS. 

JAMES  E.  BIRDSALL,  respondent,  agt.  MARGARET  L.  BIRDSALL, 

appellant. 

An  application  for  leave  to  vacate  a  judgment  and  to  answer  the  complaint,  is  ad- 
dressed to  the  discretion  of  the  court  below,  and  whether  granted  or  refused  is 
not  the  subject  of  an  appeal  to  this  court. 

The  fact  that  the  court,  at  special  term,  granted  the  relief  asked  for,  and  the  court 
at  general  term  reversed  the  order  made  at  special  term,  does  not  bring  the  order 
within  the  class  of  orders  reviewable  in  this  court. 

The  record  upon  such  an  appeal,  in  both  courts,  properly  consists  of  the  papers 
upon  which  the  court  acted  in  deciding  and  making  the  original  order ;  the  case 
then  made  is  that  which  is  to  be  reviewed,  and  the  fact  of  an  alleged  waiver 
or  abandonment  of  the  appeal  which  depends  upon  acts  dehors  the  record,  can 
only  be  brought  to  the  attention  of  the  court  on  affidavits,  and  on  a  motion  to 
dismiss  the  appeal  or  for  relief  against  it.  And  such  an  application  must  be  made 
and  finally  decided  by  the  supreme  court. 

So  an  objection  taken  by  the  appellant,  that  the  appeal  in  the  supreme  court  was 
not  heard  in  the  proper  district,  or  by  a  general  term  which  should  have  heard  it. 
This  is  a  question  affecting  the  regularity  of  the  proceedings  in  the  court  below, 
and  a  question  of  practice. 

Argued  October  2Sth,  1870,  Decided  November  22d,  1870. 

THIS  action  was  commenced  on  the  29th  of  November, 
1866,  against  the  defendant,  for  an  absolute  divorce. 

The  venue  was  laid  in  the  city  and  county  of  New  York. 

On  the  30th  of  November,  1S66,  the  plaintiff  and  defend- 
ant entered  into  an  agreement,  as  follows  : 

Memorandum  of  an  agreement  entered  into  this  30th  day 
of  November,  A.D.  1866,  between  James  E.  Birdsall,  of 
the  village  of  Watkins,  county  of  Schuyler,  and  state  of 
New  York,  of  the  first  part,  and  Margaret  L.  Birdsall,  of 
the  city  of  New  York,  of  the  second  part,  witnesseth : 
whereas  the  said  James  E.  Birdsall  and  Margaret  L. 
Birdsall  were  united  in  marriage  on  or  about  the  2d  day  of 
December,  1851,  at  the  city  of  Albany,  and  whereas,  the 
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said  James  and  Margaret  did  hereafter,  until  about  the  year 
1855,  live  and  cohabit  together  as  man  and  wife,  when  they 
voluntarily  separated  from  each  other,  and  have  ever  since 
continued  to  live  separate  and  apart  from  each  other,  and 
the  said  parties  having,  as  the  issues  of  said  marriage,  had 
one  child,  Scilia  Lenora,  now  aged  about  eleven  years,  and 
the  said  Margaret  has  had  the  care,  custody,  education  and 
control  of  their  said  child  since  her  birth,  and  whereas,  the 
said  James  E.  Birdsall  has  become  seized  of  certain  real 
estate,  and  now  owns  the  same,  in  which  the  said  Margaret 
has  at  present  inchoate  right  of  dower  :  And  whereas  the 
said  James  E.  Birdsall  has  commenced  in  the  supreme  court 
of  the  state  of  New  York,  an  action  for  the  purpose  of  obtain- 
ing a  decree  of  divorce  from  the  bonds  of  matrimony  :  Now, 
therefore,  in  consideration  of  the  covenants  and  agreements 
hereinafter  contained,  the  said  James  E.  Birdsall  doth  here- 
by covenant  and  agree  to  deposit  in  the  hands  of  Frederick 
Davis,  jr.,  the  sum  of  one  thousand  dollars,  to  be  paid  to  the 
said  Margaret  by  the  said  Davis  on  the  said  James  obtain- 
ing a  decree  of  divorce  in  the  said  action.  In  consideration 
of  the  said  sum  the  said  Margaret  doth  hereby  agree  to 
release  all  right  of  dower  in  the  lands  of  the  said  Birdsall 
she  may  have,  and  all  claims  and  demands  against  him  of 
every  kind  and  character,  for  any  support  and  maintenance, 
as  well  as  for  all  claims  for  the  same  in  the  future,  except- 
ing and  reserving,  nevertheless,  and  this  agreement  does  not 
include  the  future  support  and  maintenance  of  their  said 
daughter,  Scilia  Lenora,  the  support  whereof  the  said  James 
E.  Birdsall  is  not  hereby  absolved  from,  but  so  far  as  the 
future  support,  maintenance  and  education  of  said  daughter 
is  concerned,  the  provision  for  her  future  support  remains 
still  unsettled.  The  said  Margaret  is  to  aid  the  said  James* 
in  procuring  said  divorce,  so  far  as  the  same  lies  in  her 
power,  and  the  said  James  is  to  prosecute  the  same  to  judg- 
ment with  all  reasonable  dispatch,  and  so  soon  as  the  decree 
is  granted  to  the  said  James  by  the  court,  giving  him  an 
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absolute  divorce,  then,  and  not  before,  the  said  Davis  is  to 
pay  over  the  said  money  to  the  said  Margaret.  The  said 
Davis  is  to  give  the  said  Margaret  a  certificate  to  the  effect 
that  the  said  money  is  deposited  in  his  hands,  together  with 
the  further  sum  of  three  hundred  dollars,  to  be  paid  by  said 
Davis  on  obtaining  such  decree  as  aforesaid.  The  said 
Davis  is  also  to  pay  to  the  said  Margaret,  in  money,  on  the 
day  of  the  date  hereof,  the  sum  of  two  hundred  dollars. 
And  it  is  further  agreed  that  this  is  to  be  a  final  settlement 
of  the  difficulties  of  the  said  parties  when  this  agreement  is 
complied  with  in  all  respects  5  and  that  on  the  payment  of 
the  said  money,  the  said  Margaret  agrees  to  execute  to  the 
said  James  E.  Birdsall  a  release  of  all  her  rights  of  dower  in 
his  lands  or  estate,  both  vested  and  such  as  he  may  here- 
after acquire,  which  is  also  made  a  condition  of  the  payment 
of  the  said  money  by  the  said  Davis. 

The  said  Margaret  is  not  to  be  compelled  to  pay  any 
costs  of  the  said  action  for  the  divorce  so  commenced,  but 
is  to  be  fully  absolved  therefrom  ;  and  it  is  further  agreed 
that  the  said  James  E.  is  also  to  be  absolved  from  all  costs 
of  the  action  this  day  commenced  against  him  by  the  said 
Margaret  for  a  divorce,  and  that  the  said  Birdsall  is  to  in- 
terpose no  obstacle  to  the  said  Margaret  also  obtaining  a 
decree  from  him,  or  divorce,  but  it  is  understood  that  the 
same  is  to  be  granted  without  any  other  provision  what- 
ever. 

In  testimony  whereof  the  parties  have  hereunto  set  their 
hands  and  seals,  this  day  and  year  above  written. 

JAMES  E.  BIRDSALL,          [L.  L.] 
MARGARET  L.  BIRDSALL,    [L.  s.] 

Internal  revenue  ten  cent  stamp. 

Witness,  F.  DAVIS,  Jr.,  C.  C.  MOORE. 

In  pursuance  of  this  collusive  agreement,  a  judgment  of 
divorce  was  granted  at  a  special  term,  held  in  the  city  and 
county  of  New  York,  on  the  12th  of  January,  1867. 

On  the  19th  of  April,  1869,  the  defendant  made  a  motion 
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at  a  special  term  of  the  supreme  court,  in  the  county  of 
New  York,  to  set  aside  that  judgment,  and  to  be  allowed  to 
interpose  an  answer. 

This  motion  was  made  on  an  affidavit  and  papers,  showing 
the  fraud  perpetrated  on  her,  and  the  manner  in  which  she 
was  forced  to  sign  the  agreement. 

On  the  8th  day  of  July,  1869,  an  order  was  granted  at  a 
special  term  in  New  York,  vacating  the  judgment  of  divorce, 
and  allowing  the  defendant  to  answer. 

The  plaintiff  appealed  from  this  order  opening  the  default, 
and  brought  on  the  appeal  before  the  general  term  of  the 
sixth  district. 

The  appeal  from  the  order  granted  in  the  county  of  New 
York,  was  brought  on  by  the  plaintiff,  and  the  order  open- 
ing the  judgment  reversed,  and  the  motion  to  vacate  the 
judgment  of  divorce  granted  in  the  first  district  was  denied 
by  the  general  term  of  the  sixth  judicial  district. 

E.  S.  CALDWELL,  for  Appellant. 
IRA  D.  WARREN,  of  Counsel. 

I.  Such  a  proceeding  was  unauthorized.  The  general 
term  of  the  sixth  district  had  no  power  to  reverse  this  order, 
or  to  entertain  the  plaintiff's  appeal  from  the  order  granted 
in  the  first  district. 

The  Code  provides  (§  346) :  l{  appeals  in  the  supreme  court 
shall  be  heard  at  a  general  term,  either  in  the  district  em- 
bracing the  county  where  the  judgment  or  order  appealed 
from  was  entered,  or  in  a  county  adjoining  that  county,  ex- 
cept that  where  the  judgment  or  order  was  entered  in  the  city 
and  county  of  Netv  York,  the  appeal  shall  be  heard  in  the  FIRST 
district." 

The  plaintiff's  answer  to  this  appears  in  the  printed 
papers.  He  was  allowed  on  the  hearing  at  the  general  term 
in  the  sixth  district,  against  the  defendant's  objection,  to 
read  an  affidavit  of  the  plaintiff's  attorney,  sworn  to  on  the 
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14th  day  of  January,  1870,  six  months  after  the  appeal  to  the 
general  term  was  taken,  the  notice  of  appeal  having  been 
served  on  the  23d  of  July,  1869. 

That  affidavit  (which  was  no  part  of  the  papers  on  the 
appeal  to  the  general  term)  states  that  the  special  term  in 
New  York  vacated  the  judgment  and  allowed  the  defendant 
to  answer,  and  that  on  the  13th  of  July,  1869,  she  served 
her  answer. 

On  the  19th  of  July,  1869,  the  plaintiff  served  an  amended 
complaint  in  which  Schuyler  county  was  named  as  the  place 
of  trial. 

This,  he  claims,  authorized  the  general  term  of  the  sixth 
district  to  entertain  the  appeal. 

1st.  We  say  the  general  term  of  the  sixth  district  had  no 
right  to  receive  papers  on  the  appeal  not  before  the  court 
below.  The  appeal  is  to  be  heard  on  certified  copies  of  the 
papers  on  file,  and  such  papers  alone  as  were  before  the 
court  below  (Code,  §  328). 

The  plaintiff  commenced  his  action  in  January,  1866,  and 
laid  the  venue  in  the  county  of  New  York. 

The  cause  was  referred  in  the  county  of  New  York. 

The  testimony  taken  and  a  judgment  entered  in  the 
county  of  New  York,  on  the  12th  of  January,  1867. 

The  judgment  was  vacated,  and  the  defendant  served  an 
answer  on  the  13th  of  July,  1869. 

On  the  19th  of  July,  1869,  the  plaintiff  served  an  amended 
complaint,  laying  the  venue  in  Schuyler  county. 

We  submit  that  the  service  of  an  amended  complaint 
laying  the  venue  in  Schuyler  county  did  not  change  it  from 
the  county  of  New  York. 

Section  125  of  the  Code  provides  that  the  action  be  tried 
in  any  county,  which  the  plaintiff  may  designate  in  hia 
complaint,  subject  to  the  power  of  the  court  to  change 
the  place  of  trial  in  the  cases  provided  by  statute. 

Section  126  provides  only  two  ways  of  changing  the  place 
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of  trial :  one  is  by  consent  of  the  parties,  and  the  other  by 
order  of  the  court. 

There  is  no  provision  in  the  Code  for  changing  the  place 
of  trial  by  simply  amending  the  complaint. 

2d.  When  the  plaintiff  has  designated  the  county  in  which 
he  wishes  the  trial  to  be  had,  there  is  no  provision  of  the 
Code  authorizing  him  to  change  it. 

3d.  When  the  plaintiff  served  his  amended  complaint,  he 
waived  his  right  to  appeal  from  the  order  opening  the  de- 
fault. He  could  not  amend  his  complaint  under  that  order 
opening  the  default,  and,  at  the  same  time,  appeal  from  it. 

The  amended  complaint  is  the  only  complaint  in  the  case, 
and  yet  the  general  term  have  entirely  ignored  that,  and  by 
their  reversal  of  the  order  opening  the  default  have  upheld 
a  judgment  based  on  a  complaint  not  in  the  case. 

The  supposed  effect  of  the  plaintiff's  novel  and  hitherto 
unheard  of  proceeding  was  to  give  the  general  term  of  the 
sixth  district  the  right  to  review  the  validity  of  a  judgment 
entered  in  the  first  district. 

According  to  the  plaintiff's  position,  there  are  two  com- 
plaints in  this  case,  one  conferring  authority  on  the  general 
term  to  hear  the  appeal,  and  the  other  the  basis  of  their 
judgment. 

After  a  careful  examination  of  the  Code,  I  am  not  able  to 
find  any  provision,  of  even  that  liberal  instrument,  applica- 
ble to  such  an  ingenious  device,  and  have  never  seen  or 
heard  of  a  precedent  to  sustain  such  practice,  even  in 
divorce  cases  where  some  very  liberal  practice  has  been  tol- 
erated. 

II.  The  court  erred  in  allowing  the  plaintiff  to  read 
the  affidavit  at  fol.  168  and  pages  43  and  44. 

The  appeal  was  taken  to  the  general  term  on  the  23d  day 
of  July,  1869,  and  the  affidavit  was  made  January  14,  1870. 

It  is  an  absolute  right  of  a  party  to  have  his  appeal  heard 
on  certified  copies  of  papers  used  in  the  court  below,  and 
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the  general  term  had  no  right  to  permit  any  additional  affi- 
davits to  be  read  (Code,  §  32S). 

1.  If  the  court  had  a  right  to  receive  this  affidavit  it  did 
not  show  that  the  place  of  trial  was  Schuyler  county,  for 
the  reasons  before  stated. 

Hence,  the  general  term  of  the  sixth  district  had  no  right 
to  review  this  case  at  general  term  ;  their  action  in  hearing 
it  was  against  the  express  provisions  of  the  code,  and  in  re- 
versing it  against  all  law  and  precedent,  as  the  question  was 
entirely  in  the  discretion  of  the  judge  at  special  term,  who 
originally  opened  the  default  (Carpenter  agt.  Carpenter, 
4  How,  139). 

III.  The  plaintiff,  however,  objects  to  these  questions  being 
raised  here,  because,  he  says,  the  record  does  not  show  that 
any  such  objection  was  made  ut  the  general  term. 

I  am  not  able  to  see  how  it  is  possible  to  get  such  an  ob- 
jection in  the  record  in  a  case  of  this  kind.  We  had  no 
right  to  add  anything  to  the  record.  It  must  be  heard  on 
certified  copies  of  the  papers. 

The  rule  that  the  objection  and  exception  must  appear 
in  the  case  does  not  apply  to  these  motions.  No  objec- 
tion or  exception  ever  appears  on  the  papers  on  a  motion,  or 
the  papers  on  an  appeal  from  an  order. 

Our  points  at  the  general  term  show  that  we  took  all 
these  objections. 

If  the  general  term  had  ruled  out  this  supplemental  affi- 
davit, as  they  should  have  done,  then,  clearly,  they  had  no 
right  to  hear  the  appeal,  so  that  it  is  not  an  error  that  could 
have  been  cured  in  any  way. 

IV.  If  the  court  sees  fit  to  look  into  the  merits  of  the  original 
motion  to  ascertain  whether  the  order  of  the  special  term  in 
New  York  was  right,  they  will  find  that  no  upright  judge 
could  have  made  any  other  order. 

Suppose  when  the  report  of  the  referee  was  presented  and 
i  judgment  of  divorce  asked  for,  the  agreement  had  been 
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presented  with  it,  is  there  a  judge  on  earth  who  would  have 
granted  a  divorce. 

It  shows  on  its  face  that  the  defendant  was  compelled  to 
do  as  she  did  or  starve.  She  is  not  to  have  a  cent  until  an 
absolute  divorce  is  granted. 

Davis  receives  the  money,  but  agrees  not  to  pay  her  until 
the  divorce  is  granted. 

These  agreements  show  upon  their  face  the  stern  neces- 
sities which  drove  the  defendant  to  execute  them. 

The  defendant  in  her  answer  denies  every  charge  of  adul- 
tery made  against  her. 

She  does  not  appear  to  have  been  so  bad,  but  the  plain- 
tiff's attorney  entertained  her  at  his  own  house. 

If  the  court  will  look  at  these  agreements  and  then  at  the 
disgraceful  letter,  written  by  one  calling  himself  a  man,  to  a 
woman,  the  mother  of  his  child,  they  will  be  satisfied  that 
the  judge  at  special  term  did  right  in  opening  the  default, 

We  do  not  propose  to  go  over  all  the  facts  embodied  in 
the  affidavits  in  these  points,  the  court  will  find  abundant 
reason  for  allowing  this  defendant  to  answer. 

She  finds  herself  disgraced  by  the  testimony  of  witnesses 
procured  by  the  plaintiff,  and  sworn  before  the  referee, 
every  word  of  which  is  false.  We  suppose,  however,  this 
court  will  not  receive  the  merits  on  either  side. 

She  only  asks  to  be  heard  in  her  defense,  and  that  such  an 
extraordinary  proceeding  as  this  shall  not  be  tolerated  to  her 
detriment. 

V.  We  ask  that  the  order  of  the  general  term  of  the 
sixth  district  be  reversed  with  costs. 

B.  W.  WOODWARD,  for  respondent. 
F.  KERNAN,  of  counsel. 

/ 

ALLEN,  J. — The  application  to  vacate  the  judgment,  and 
for  leave  to  the  defendant  to  answer  the  complaint,  was  ad- 
dressed to  the  discretion  of  the  court  below,  and,  whether 
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granted  or  refused,  is  not  the  subject  of  an  appeal  to  this 
court,  (Code,  §  11  sub.  4;  Lawrence  agt.  Ely,  38  N.  Y.,  42  ; 
Buffalo  Savings  Sank  agt.  Newton,  23  N.  Y.,  160). 

The  fact  that  the  court,  at  special  term,  granted  the  relief 
asked  for,  and  the  court  at  general  term  reversed  the  order 
made  at  special  term,  does  not  bring  the  order  within  the 
class  of  orders  reviewable  in  this  court  (New  York  Ice 
Company  agt.  Northwestern  Ins.  Co.,  23  N.  Y.,  357). 

The  statute  regulating  the  jurisdiction  of  this  court,  does 
not  authorize  the  review  of  orders  of  the  supreme  court, 
arising  upon  interlocutory  proceedings,  or  upon  any  ques- 
tion of  practice  in  an  action  involving  any  questions  of  dis- 
cretion (Code,  supra). 

Applications  of  this  character  for  relief  against  judgments, 
or  other  judicial  proceedings,  either  as  matters  of  grace  and 
favor,  or  fof  irregularity,  are  peculiarly  addressed  to  the  dis- 
cretion of  the  court,  and  the  intention  of  the  legislature,  as 
expressed,  is  to  make  the  disposition  of  all  questions  of 
practice  of  that  kind,  by  the  court  of  original  jurisdiction, 
final. 

It  would  not  be  wise,  or  for  the  public  good,  to  suffer  all 
questions  of  practice,  especially  those  calling  for  the  exercise 
of  discretion,  that  may  arise  in  the  process  of  litigation,  to 
be  taken  by  appeal  to  the  court  of  last  resort,  delaying  and 
retarding  the  final  determination  of  the  matters  really  in 
dispute,  increasing  the  expense  of  litigation,  and  obstructing 
the  legitimate  business  of  all  the  courts. 

The  matters  urged  here,  as  bringing  this  order  within  the 
class  of  appealable  orders,  do  not  appear  by  the.  appeal 
papers. 

The  claim  that  the  respondent  here,  the  appellant  in  the 
court  below,  had,  before  the  argument  of  the  appeal  in  that 
court,  waived  or  abandoned  the  appeal,  by  acting  under  and 
taking  the  benefit  of  the  order  appealed  from,  even  if  it 
could  avail  to  give  jurisdiction  to  this  court,  cannot  be  con- 
sidered upon  this  appeal. 
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The  facts  upon  which  the  claim  is  based,  do  not  appear 
by  the  record,  and  could  not  in  any  legitimate  way,  appear 
there. 

The  record  upon  the  appeal,  in  both  courts,  properly  con- 
sists of  the  papers  upon  which  the  court  acted  in  granting 
the  original  order ;  the  case  then  made  is  that  which  is  to 
be  reviewed,  and,  as  the  alleged  waiver  or  abandonment  of 
the  appeal  depends  upon  acts  dehors  the  record,  they  could 
only  be  brought  to  the  attention  of  the  court  on  affidavits, 
and  on  a  motion  to  dismiss  the  appeal,  or  for  relief  against 
it. 

So  far  as  appears  by  the  record,  there  was  no  fact  before 
the  general  term  of  the  supreme  court  upon  which  that 
court  was  called  upon  to  decide,  or  could  have  decided 
whether  the  plaintiff  was  estopped  from  appealing  or  had 
waived  his  appeal  after  it  was  brought. 

The  affidavit  printed  with  the  papers,  purporting  to  have 
been  made  on  the  14th  of  January,  1870,  long  after  the 
appeal  was  brought,  and  a  few  days  betore  the  decision, 
formed  no  part  of  the  record  in  the  court  below,  and 
formed  no  part  of  the  record  sent  here  ;  and  the  counsel  for 
the  present  appellant  is  entirely  right  in  his  claim,  that  the 
affidavit  has  no  place  before  this  court. 

But,  if  it  could  be  considered  by  us,  it  would  not  vary 
the  result. 

It  would  be  still,  for  the  supreme  court  to  decide,  at 
least,  in  the  first  instance,  upon  a  proper  application  or 
presentation  of  the  facts,  whether  the  appear  was  properly 
brought  and  whether  the  plaintiff  was  in  a  situation  to 
prosecute  it.  A  like  difficulty  is  in  the  way  of  considering 
the  other  objection  taken  by  the  appellant,  that  the  appeal 
in  the  supreme  court  was  not  heard  in  the  proper  district, 
or  by  a  general  term  which  should  have  heard  it. 

This  is  a  question  affecting  the  regularity  of  the  proceed- 
ings in  the  court  below,  and  a  question  of  practice,  and 
this  objection,  or  any  objection  that  could  have  been  taken, 


NEW  YORK  PRACTICE  REPORTS.        399 

Birdsall  agt.  Birdsall. 

must  be  regarded  as  waived  by  the  appearance,  and  argument 
of  the  appeal  by  the  defendant  in  the  sixth  district. 

If  there  was  no  appearance,  and  the  hearing  and  decision 
of  the  general  term  of  that  district  was  irregular,  as  is 
claimed,  the  remedy  is  by  motion  for  relief  in  that  court, 
and  not  by  appeal,  and,  if  there  was  an  appearance,  as  is 
conceded,  it  was  a  waiver  of  the  irregularity. 

If  the  objections  taken  were  clearly  before  this  court,  it 
is  at  least  doubtful  whether  they  could  avail  the  defendant. 

In  the  New  York  Ice  Co.  agt.  N.  W.  Ins.  Co.,  (supra,) 
this  court  held,  that  the  order  of  the  general  term,  reversing 
an  order  of  the  special  term,  was  not  appealable,  although 
the  statute  gave  no  appeal  to  the  general  term.  And  if 
an  order  made,  upon  an  appeal  not  authorized  by  law,  was 
not  reviewable,  it  seems  that  an  order  upon  an  appeal  heard 
irregularly  in  a  wrong  district,  and  after  acts  by  the  ap- 
pellant, which  the  court  might  think,  if  they  were  proved, 
and  not  excused  or  explained,  would  operate  as  a  waiver 
of  the  appeal,  was  not  the  subject  of  an  appeal  to  this 
court,  if  not  appealable  for  any  other  reason. 

It  is  the  character  of  the  order,  and  not  the  history  of 
the  proceedings,  upon  or  following  it,  that  determines 
whether  it  is  or  is  not  appealable. 

But,  without  considering  this  question  further,  for  the 
reasons  before  stated,  the  appeal  should  be  dismissed,  with 
costs. 
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SUPKEME  COURT. 

WILLIAM  A.  SHABPE,  appellant,  agt.  SAMUEL  JOHNSON  and 
others,  respondents. 

A  contract  that  the  plaintiff  is  to  make,  for  the  defendants,  three  or  four  models  of  a 
mowing  machine  at  once  and  without  delay,  means  that  the  work  shall  be  done 
as  soon  as  it  can  reasonably  be  performed  by  the  plaintiff. 

Where  no  price  is  agreed  upon  for  the  models,  the  law  fixes  the  price  at  what  the 
articles  when  made  and  delivnrRd.  shall  be  reasonably  worth. 

Snch  a  contract  is  entire  for  the  making  of  the  three  or  four  models.  This  leaves 
it  optional  with  the  plaintiff  whether  he  will  make  three  or  four — no  orders  on 
the  subject  being  given  by  the  defendants.  By  making  three,  therefore,  he  com- 
pletes the  contract,  as  to  the  amount  of  work  and  labor  and  materials  to  be  done 
and  furnished. 

Where  it  is  fonnd  as  a  fact  that  the  first  model  was  made  and  delivered  in  time,  but 
that  the  other  two  was  not  made  and  delivered  in  time,  the  defendant  by  accept- 
ing the  first  model  did  not  become  liable  to  pay  for  that.  That  was  only  part 
performance.  The  contract  was  not  performed  by  the  plaintiff  so  as  to  entitle 
him  to  recover  anything,  until  all  three  were  made  and  delivered  or  in  readiness 
for  delivery,  in  pursuance  of  the  entire  contract. 

Before  a  party  can  recover  upon  a  contract  he  must  show  that  he  has  performed  on 
his  part.  If  he  counts  in  his  complaint  simply  for  work  and  labor,  the  other  party 
may  defeat  the  action  by  setting  up  as  a  defense,  and  proving  that  the  work  and 
labor  was  done  in  pursuance  of  a  contract  between  the  parties,  which  has  not 
been  performed  by  plaintiff. 

Fourth  Department,  General  Term,  1871. 

Argued  November,  1870.     Decided,  January,  1871. 

Before  MULLIN  P.  J.,  JOHNSON  and  TALCOTT,  JJ. 

THIS  was  an  appeal  brought  by  the  plaintiff  from  a  judg- 
ment in  his  favor,  entered  upon  the  report  of  Irving  Gr. 
Vann,  Esq.,  referee,  in  an  action  to  recover  pay  for  three 
model  mowers,  made  by  the  plaintiff  for  the  defendants. 

It  appeared  that  on  the  2d  day  of  May,  1868,  the  defend- 
ants, who  were  partners,  wrote  to  the  plaintiff  asking  him 
if  he  could  make  some  mower  models  for  them,  and  stating 
that  they  must  have  three  or  four  at  once ;  the  plaintiff  re- 
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plied,  under  date  of  May  4th,  1868,  that  he  could  make  the 
models  for  them,  and  would  begin  the  following  Thursday, 
and  closed  his  letter  "by  saying  that:  uthe  matter  would 
admit  of  no  delay  and  to  be  useful  must  be  prosecuted 
rapidly,"  that  the  plaintiff  made  the  patterns,  which  were 
necessary,  in  order  to  construct  the  models,  and  on  the  31st 
of  July,  1868,  completed  and  delivered  the  first  model  to 
the  defendants  ;  that  on  the  14th  of  November,  1868,  the 
plaintiff  completed  two  other  models  of  said  mower,  and 
shipped  them  by  express  to  the  defendants,  who  refused  to 
receive  the  same  ;  that  a  longer  time  was  required  to  make 
the  first  model  than  to  make  either  of  the  others. 

The  referee  reported  that  the  first  model  was  completed 
without  unreasonable  delay,  but  that  the  other  two  models 
were  neither  of  them  made  at  once,  as  required  by  the 
agreement,  and  not  until  after  an  unreasonable  time  had 
elapsed ,  that  the  two  last  models  were  not  made  in  accord- 
ance with  the  terms  of  the  agreement,  and  that  the  plaintiff 
was  not  entitled  to  payment  therefor  j  and  ordered  judgment 
for  the  plaintiff  for  what  it  was  worth  to  make  the  patterns 
and  the  first  model,  amounting  to  $208  50,  no  evidence 
was  given  as  to  whether  the  defendants  assented  to  the  con- 
tinuance of  the  work  after  a  reasonable  time  for  making  the 
models  had  elapsed,  or  not,  and  no  price  for  the  models  was 
ever  agreed  upon. 

N.  B.  SMITH,  for  respondents. 
WM.  C.  HUGER,  for  appellant. 

By  the  court,  JOHNSON,  J. — The  contract  as  found  by  the 
referee  was,  that  the  plaintiff  was  to  make  three  or  four 
models  of  a  mowing  machine,  at  once,  and  without  delay. 
It  is  objected  on  the  part  of  the  plaintiff,  that  this  finding 
of  fact  is  without  evidence  to  sustain  it,  and  is  against  the 
evidence.  But,  I  think,  the  finding  is  fully  justified  by  the 
evidence.  This  seems  to  me  to  be  the  fair  and  reasonable 
VOT.  XLL  26 


402  NEW  YOKE  PBACTICE  BEPOBTS. 

Sharpe  agt.  Johuaoii. 

deduction  from  the  letters,  and  all  the  other  facts  and  cir- 
cumstances attending  the  making  of  the  contract.  The 
meaning  of  the  contract  as  found  is,  that  the  work  should  be 
done  as  soon  as  it  could  reasonably  be  performed  by  the 
plaintiff.  The  legal  nature  and  character  of  the  contract  is 
not  for  the  sale  and  delivery  of  the  models  by  the  plaintiff, 
but  for  work,  labor  and  materials  to  be  done  and  furnished 
by  the  plaintiff  for  the  defendants,  (Prince  agt.  Down,  2  E. 
D.  Smith,  525;  Courtright  agt.  Stewart,  19  Barb.,  455 ; 
Donovan  agt.  Wilson,  26  Barb.,  138  ;  Parker  agt.  Schenck, 
28  Barb.,  Stephens  agt.  Santee,  51  Barb.,  532). 

No  price  was  agreed  upon  for  the  models,  consequently 
the  law  fixes  the  price  at  what  the  articles  when  made  and 
delivered,  should  be  reasonably  worth  if  delivered  in  time. 

The  contract  was  entire  for  the  making  of  three  or  four 
models.  This  left  it  optional  with  the  plaintiff  whether  he 
would  make  three  or  four.  It  was  necessarily  at  the 
plaintiff's  option  whether  he  would  make  three  or  four,  as 
the  defendants  gave  no  orders  on  the  subject.  It  must  be 
deemed  to  have  been  left  to  him  to  decide  on  the  number. 
By  making  three,  therefore,  he  completed  the  contract  as  to 
the  amount  of  work  and  labor,  and  materials  to  be  done  a*id 
furnished.  The  only  question  is,  whether  the  work  vtas 
performed  in  time.  The  referee  has  found  as  matter  of  fact, 
that  the  first  model  was  completed  without  unreasonable 
delay,  but  that  the  two  others  were  not  made  at  onoe 
according  to  the  contract,  and.  not  until  after  an  unreasona- 
ble time  had  elapsed.  From  this  he  holds  and  decides  as  a 
conclusion  of  law,  that  the  plaintiff  was  entitled  to  recover 
the  value  of  the  first  model,  but  not  for  the  other  two.  No 
such  legal  result  follows  from  the  facts  found.  According 
to  the  facts  found,  the  plaintiff  was  legally  entitled  to 
recover  the  whole,  or  nothing,  That  the  contract  as  found 
•was  an  entire  contract  for  the  making  and  delivery  of 
three  or  lour  machines,  cannot,  I  think,  be  doubted.  It 
was  in  no  respect  divisible,  cither  as  to  number,  tune, 
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price  or  day  of  payment,  but  the  whole  were  to  be  made 
without  delay. 

By  accepting  one  model  which  was  made  in  time,  the 
defendant  did  not  become  liable  to  pay  for  that.  That 
was  only  part  performance.  The  contract  was  not  per- 
formed by  the  plaintiff  so  as  to  entitle  him  to  recover  any- 
thing, until  all  three  were  made  and  delivered  or  in  readiness 
for  delivery.  There  is  nothing  in  the  agreement  from  which 
it  can  be  inferred  that  it  was  for  separate  models,  each  to  be 
paid  for  on  delivery  or  as  the  work  progressed.  Such 
being  the  case,  the  acceptances  of  one  created  no  liability 
whatever  unless  the  entire  contract  was  afterwards  per- 
formed, or  the  further  performance  waived  by  the  defend- 
ants before  the  time  for  complete  performance  had  expired. 
{ Paige  agt,  Ott,  5  Denio,  406). 

Before  a  party  can  recover  upon  a  contract  he  must  show 
that  he  has  performed  on  his  part.  If  he  counts  in  his  com- 
plaint simply  for  work  and  labor,  the  other  party  may  defeat 
the  action  by  setting  up  as  a  defense  and  proving  that  the 
work  and  labor  was  done  in  pursuance  of  a  contract  be- 
tween the  parties  which  has  not  been  performed  by  plain- 
tiff. 

In  the  present  case  the  defendants  do  not  appeal,  and 
the  error  above  suggested  is  of  no  consequence,  and  does  not 
affect  the  correctness  of  the  judgment,  except  so  far  as  it 
may  tend  to  bring  out  more  clearly,  and  illustrate  some  error 
committed  against  the  plaintiff  who  is  the  appellant.  He 
cannot  of  course,  and  does  not  complain,  that  he  has  re- 
covered a  portion  of  his  claim  only,  when  he  was  not  entitled 
to  recover  at  all.  His  position  is  that  the  recovery  is  for 
a  part  of  his  claim  only,  when  it  should  have  been  for  the 
whole.  He  insists  that  he  has  performed  his  contract,  he 
has  in  my  opinion  fulfilled  and  performed  on  his  part  in  all 
respects,  except  that  of  time.  Indeed  there  is  no  complaint 
of  any  other  breach.  This  being  the  case,  his  right  to 
recover  depended  upon  the  question,  whether  the  defendants 
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by  their  conduct  had  not  waived  strict  performance  in  that 
particular.  If  they  had,  the  work  having  been  done,  the 
plaintiff  was  entitled  to  recover.  Though,  in  such  a  case, 
the  defendants  would  be  entitled  to  recoup  under  a  proper 
answer  the  damages  they  had  sustained  by  reason  of  the 
non-performance  in  that  particular.  The  recovery  in  such 
case  is  not  upon  the  contract  strictly,  but  rather  upon  the 
implied  promise  to  pay  for  the  work,  labor  and  materials. 
The  cases  on  this  question  are  quite  numerous  in  our  own 
reports,  only  a  few  of  which  will  be  cited  (Howell  agt. 
Schoeppellj  4  Cow.,  564 ;  Smith  agt.  Gugerty,  4  J5ar&.,  614 ; 
Merrill  agt.  The  Ithica  &  Oswego  R.R.  Co.,  16  Wend., 
586). 

The  question  whether  the  defendants  consented  to  the 
continuance  of  the  work,  after  a  reasonable  time  for  making 
the  models  had  expired,  does  not  seem  to  have  been  tried 
before  the  referee,  and  has  not  been  decided  by  him — what 
would  amount  to  an  assent  would  be  a  question  of  law, 
where  there  was  no  dispute  as  to  the  facts.  If  the  evidence 
was  conflicting,  it  would  be  a  question  of  fact  for  the  jury 
or  the  referee.  Here  the  first  model  was  not  delivered  until 
the  31st  of  July,  after  the  agreement  was  made,  and  the 
defendant  accepted  it  without  objection.  They  certainly 
had  notice  then  that  the  plaintiff  was  engaged  in  the  work. 
As  nothing  was  said  between  them  at  that  time  on  the 
subject,  it  is  to  be  presumed  the  defendants  knew  the  plain- 
tiff was  going  on  with  the  work,  and  if  they  did  not  object 
that  the  time  had  expired,  it  will  be  presumed  that  they 
assented  to  his  going  on,  and  doing  what  was  yet  necessary 
to  be  done  to  complete  the  job.  It  does  not  appear  that 
the  defendants  objected  to  receiving  the  two  last  models,  on 
the  ground  that  they  had  not  been  made  in  time.  Accord- 
ing to  the  testimony  of  the  defendant,  Johnson,  he  refused 
to  receive  the  last  models  on  the  ground  that  they  had 
never  been  ordered  by  the  defendants.  It  might  be  pre- 
sumed in  support  of  the  judgment,  that  the  referee  had 
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found  that  the  defendants  did  not  consent  to  the  continu- 
ance of  the  work  after  the  first  model  had  been  sent  and 
accepted,  if  such  finding  would  support  the  judgment,  but 
it  would  have  no  such  tendency,  because  it  is  apparent  that 
the  case  was  tried  and  decided  upon  an  entirely  different 
theory.  The  judgment  would  still  be  inconsistent  with  the 
facts  found,  and  that  fact  in  addition. 

In  such  a  case,  nothing  will  be  presumed  that  does  not 
appear  in  the  report  of  the  referee.  On  another  trial,  if  it 
shall  appear  that  the  two  last  models  were  not  made  in  due 
time,  according  to  the  true  intent  and  meaning  of  the 
agreement,  the  question  of  the  defendant's  assent  to  the  con- 
tinuance of  the  work  afterwards,  can  be  tried  and  determined. 
That  question  has  not  been  tried  or  determined  as  the  case 
now  stands.  I  think,  the  plaintiff's  exception  to  the  con- 
clusions of  law,  are  broad  enough  to  cover  this  question. 

The  judgment  must,  therefore,  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 
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U.  S.  DISTRICT  COURT. 
In  re  H.  B.  BUNSTER. 

An  involuntary  bankrupt,  who  has  complied  with  all  the  provisions  of  the  bank- 
rupt act,  can  apply  for  and  receive  a  discharge  the  same  as  a  voluntary  bankrupt. 
The  33d  section  of  the  bankrupt  act,  as  amended  July  27th,  1868,  and  July  14tn,. 
1870,  is  applicable  to  proceedings  in  involuntary  bankruptcy.  An  insolvent, 
although  having  assets,  and  those  assets  having  been  duly  surrendered  to  the  as- 
signee, but  not  amounting  to  the  required  fifty  per  cent,  of  the  claims  proven, 
against  his  estate,  is  not  entitled  to  a  certificate  of  conformity,  unless  the  bank- 
rupt, before,  on,  or  at  the  time  of  hearing  of  the  application  for  discharge, 
tender  or  file  the  assent  in  writing  of  a  majority  in  number  and  value  of  his 
creditors  to  whom  he  shall  have  become  liable  as  principal  debtor,  and  who. 
shall  have  proved  their  claims,  as  required  by  §  33  of  the  bankrupt  act  as 
amended.  In  case  an  involuntary  bankrupt  does  not  tender  or  file  the  assent 
of  his  creditors,  or  show  payment  of  his  debts  by  the  return  of  the  assignee,  or 
that  his  property  and  effects  equal  or  will  pay  fifty  per  cent.,  so  as  to  comply  with- 
the  requirements  of  §  33  of  the  bankrupt  act  as  amended,  the  certificate  of  con- 
formity cannot  be  granted. 

Southern  District,  New  York. 

Before  JOHN  FITCH,  Eegister. 

THIS  is  a  proceeding  in  involuntary  bankruptcy.  The 
proceedings  in  the  cause  are  regular,  and  according  to  law,, 
up  to  and  including  the  return  of  the  order  to  show  cause 
why  the  above  named  bankrupt  should  not  be  discharged 
according  to  law.  Several  creditors,  who  have  duly  proved 
their  respective  claims,  have  filed  notice  of  their  appearance 
by  their  respective  attorneys,  and  have  a  right  to  file  speci- 
fications of  their  grounds  of  opposition  to  the  discharge  of 
said  bankrupt  within  the  time  prescribed  by  the  act. 

By  the  schedule,  it  appears  that  the  debts  from  which 
the  bankrupt  seeks  to  be  discharged,  were  contracted  since 
January  1st,  1869,  which  brings  this  case  within  the  provis- 
ions of  the  amendment  to  §  33  of  the  bankrupt  act,  ap- 
proved July  27th,  1868,  which  reads  as  follows  : 

I 
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"That  the  provisions  of  second  clause  of  the  33d 
section  of  said  act,  shall  not  apply  to  the  cases  of  proceedings 
in  bankruptcy,  commenced  prior  to  the  first  day  of  January, 
1869,  and  the  time  during  which  the  operation  of  the  pro- 
visions of  said  clause  is  postponed,  shall  be  extended  until 
said  first  day  of  January  1869.  And  said  clause  as  amended 
July  14th,  1870,  reads  as  follows :  u  In  all  proceedings  in 
bankruptcy  commenced  after  the  first  day  of  January,  1869, 
no  discharge  shall  be  granted  to  a  debtor  whose  assets  shall  not 
be  equal  to  fifty  per  centum  of  the  claims  proved  against 
his  estate  upon  which  he  shall  be  liable  as  the  principal 
debtor,  unless  the  assent  in  writing  of  a  majority  in  number 
and  value  of  his  creditors  to  whom  he  shall  have  become 
liable  as  principal  debtor,  and  who  shall  have  proved  their 
claims,  be  filed  in  the  case  at  or  before  the  time  of  the  hearing 
of  the  application  for  discharge." 

Several  creditors  have  duly  proved  their  claims,  amount- 
ing in  the  aggregate  to  the  sum  of  $32,063  OS  and  the  as- 
sets to  $10,000,  as  appears  by  the  certificate  of  the  assignee. 
The  bankrupt  has  not  shown  that  his  assets  equal  in  value, 
since  the  adjudication  of  bankruptcy,  fifty  per  cent,  of  the 
debts  proved  against  his  estate,  as  required  by  law,  or  that 
they  will  do  so. 

Counsel  for  the  bankrupt  upon  all  the  proceedings  in  the 
case,  applies  for  the  usual  certificate  of  conformity.  He 
does  not  offer  or  tender  the  assent  in  writing  of  a  majority 
of  his  creditors  who  have  proved  their  claims,  nor  any  of 
them,  as  is  required- by  said  §33  neither  does  he  ask 
for  an  adjournment  of  the  order  to  show  cause,  but 
applies  for  a  discharge  and  the  usual  certificate  of  con- 
formity, and  claims  as  a  matter  of  law  that  said  §33 
is  not  applicable  to  an  involuntary  case,  and  only 
applies  to  voluntary  bankruptcy,  and  that  he  is  entitled 
to  the  certificate  of  conformity  without  filing  proof  that  his 
assets  equal  fifty  per  cent.,  or  filing  the  assent  of  a  ma- 
jority of  his  creditors,  both  in  number  and  value,  as  required 
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by  law.  That  the  bankrupt,  being  an  involuntary  bankrupt, 
has  the  same  right  to  apply,  under  §  33  as  amended  in 
1868,  for  a  discharge  as  if  he  was  a  voluntary  bankrupt. 

That  he  having  been  declared  a  bankrupt  by  this  court, 
and  having  delivered  up  all  his  property  and  effects,  both 
real  and  personal,  to  the  assignee,  he  is  entitled  (the  assignee 
not  opposing)  to  his  discharge. 

That  any  other  construction  of  §  33  might  be  the 
means  of  transforming  the  statute  from  a  liberal  one 
to  a  very  harsh  one,  inasmuch  as  it  might  put  it  into  the 
power  of  a  few  of  the  principal  creditors  to  utterly  preclude 
the  bankrupt  from  obtaining  a  discharge,  although  he  had  in 
good  faith  surrendered  all  his  effects  to  the  assignee,  arid  that 
in  this  case  the  bankrupt  is  entitled  to  his  discharge  without 
the  consent  of  a  majority  of  his  creditors,  or  the  payment 
of  fifty  per  cent  in  value,  as  required  by  $  33.  The 
bankrupt,  by  his  counsel,  not  only  declined  to  ask  for 
but  positively  refused  an  adjournment  of  the  order  to  show 
cause  to  some  future  day,  which  I  was  willing  to  grant  in 
order  that  if  the  district  court  decides  that  said  assent  was 
necessary,  the  same,  if  possible  might  be  obtained.  The 
bankrupt  claims  that  he  can  apply  at  any  future  time  for 
permission  to  file  the  assent  of  his  creditors  to  his  discharge, 
and  that  his  failure  to  do  so  on  the  return  day  of  the  order 
to  show  cause,  does  not  prejudice  any  of  the  proceedings 
already  had,  and  may  show  assets  equal  to  fifty  per  cent. 

I  certify  that  in  the  course  of  the  proceedings  in  this 
cause  now  pending  before  me,  the  following  questions 
arose  pertinent  to  said  proceedings,  and  were  stated  and 
agreed  to  by  counsel  for  the  bankrupt,  and  also  by  counsel 
for  creditors,  and  requested  the  usual  certificate  to  the  dis- 
tict  court : 

I.  Can  an  involuntary  bankrupt  apply  for  a  discharge 
under  any  of  the  provisions  of  the  bankrupt  law  ? 

IE.  Is  the  thirty-third  section  of  the  bankrupt   act  as 
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amended  July  27th,  1868,  and  July  14th,  1870,  applicable 
to  proceedings  in  involuntary  bankruptcy  ? 

III.  Can  an  involuntary  bankrupt  whose  assets  have  been 
surrendered   to  the  assignee,  but   without  proof  that   the 
assets  equal  or  amount  to  fifty  per  cent,  of  the  amount  proved 
against  his  estate,  be  discharged  without  the  assent  of  a 
majority  in  number  and  value  of  his  creditors,  who  have- 
proved   their   debts,  &c.,  as  required    by  said  §  33  of   the 
bankrupt  act  as  amended,  having  oeen  filed  in  the  case  at 
or  before  the  time  of  the  hearing  of  the  application  for  dis- 
charge ? 

IV.  Can  the   certificate  of  conformity  be  granted  in  an 
involuntary  case,  when  the  assets  do  not  equal  fifty  per  cent, 
of  the  claims  proved,  which  accrued  subsequent  to  January 
1st,  1869,  and  the  bankrupt  does  not  file  an  assent  of  the 
majority  of  his  creditors  who  have  proved  their  claims,  &c., 
as  required  by  the  aforesaid  section  of  the  bankrupt  act  as 
amended  ? 

V.  Can  a  bankrupt  who  neither  pays  the  fifty  per  cent., 
and  who  does  not  prove  that  his  assets  equal  or  amount  to 
that  sum,  and  who  does  not  tender  or  file  the  required  assent, 
apply  again  for  a  discharge  under  and  by  virtue  of  the  order 
to  show  cause,  unless  the  return  day  of  the  order  to  show 
cause  has  been  adjourned  I 

The  bankrupt  act  prescribes  a  particular  and  specific  code 
of  procedure  or  practice  which  the  bankrupt  must  comply 
with  before  the  question  as  to  whether  he  is  entitled  to  a 
discharge  can  be  entertained  by  the  court. 

In  this  case  the  bankrupt  has  complied  with  all  the  re- 
quirements of  the  bankrupt  act,  with  the  exception  of  paying 
fifty  per  cent,  of  the  amount  of  debts  proved  against  his 
estate,  or  showing  that  they  equal  or  amount  to  fifty  per 
cent.,  or  filing  an  assent  in  writing  of  a  majority  in  number 
and  value  of  his  creditors  who  have  proved  their  debts  to 
his  discharge,  without  regard  to  the  percentage  which  may 
be  realized  from  his  estate. 
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That  $  33  of  the  bankrupt  act  expressly  provides  that  a 
bankrupt  may  be  discharged  if  he  files  such  an  assent  on  or 
before  the  return  day  of  the  order  to  show  cause  why  he 
should  not  be  discharged  5  consequently,  if  he  fails  so  to  do, 
and  his  estate  does  not  equal  or  amount  to  fifty  percent,  of 
the  debts  proved,  the  court  cannot  entertain  his  motion  or 
application  for  a  discharge. 

From  the  scope  and  tenor  of  the  bankrupt  act  it  appears 
to  have  been  founded  upon  the  idea  and  principle,  that  un- 
fortunate debtors  should  be  released  from  their  pecuniary 
contracts  (except  those  fraudulently  contracted)  by  a  general 
law,  in  conformity  to  article  one,  §  8,  of  the  constitution  of 
the  United  States.  Such  a  general  law  is  the  bankrupt  act  of 
Congress,  approved  March  2d,  1867.  Involuntary  bank- 
ruptcy did  not  originate  with  the  act  of  Congress  approved 
March  2d,  1867,  as  the  State  of  New  York  has  for  years  her 
statute  enactments,  whereby  imprisoned  and  insolvent  debt- 
ors were  discharged  both  from  imprisonment  and  from  their 
debts  5  the  act  entitled,  "  an  act  to  abolish  imprisonment 
for  debt,  and  to  punish  fraudulent  debtors,"  passed  April 
26th,  1831,  and  the  several  acts  amending  the  same  5  the 
Massachusett  insolvent  laws,  the  English  bankrupt  act, 
together  with  $  1  of  the  bankrupt  law  of  1841,  which  act 
of  1841  took  effect  February  1st,  1842,  resembled,  in  this 
particular,  the  English  bankrupt  act  (6  George  IV,  16). 

By  the  act  of  1841,  it  was  provided  that  Uny  person  so 
declared  a  bankrupt  at  the  instance  of  any  creditor,  may 
petition  the  court,  &c.,  and  upon  complying  with  the  pro- 
visions of  the  act  of  1841,  was  discharged  in  the  same 
manner  as  the  insolvent  who  applied  by  petition,  from  all 
debts  which  "  shall  not  have  been  created  in  consequence  of 
a  defalcation  as  a  public  officer,  or  as  executor,  administra- 
tor, guardian  or  trustee,  or  while  acting  in  any  fiduciary 
capacity." 

The  practice  as  to  the  commencement  of  proceedings 
under  the  act  of  1841,  and  also  under  the  act  of  1867  were 
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different  in  voluntary  and  involuntary  cases  up  to  the  adju 
dication  ;  then  they  were  united  in  both  manner  and  tbrra 
of  procedure,  and  to  the  manner  of  application  for  discharge. 
In  this  district,  under  the  act  of  1867,  both  class  of  case& 
have  uniformly  been  granted  the  same  relief,  no  distinction 
having  been  made.  The  inference  is  fair,  that  had  Congress 
intended  to  take,  by  virtue  of  §  39  of  the  bankrupt  act,  the 
property  of  an  insolvent,  dividing  it  among  his  creditors 
and  not  have  afforded  him  any  relief  and  denying  him  a  dis- 
charge, similar  to  the  one  given  to  a  voluntary  bankrupt 
from  his  debts,  that  an  express  provision  refusing  such  a  dis- 
charge would  have  been  contained  in  the  act.  But  we  are 
not  left  to  doubt  or  conjecture  on  that  point,  neither  must 
we  decide  the  question  by  implication,  as  §  32  of  the  act  of 
1867,  in  providing  for  a  discharge  under  and  by  virtue  of 
the  act,  uses  the  words,  tf  the  bankrupt,"  thus,  by  the  ordi- 
nary acceptation  of  the  words,  includes  both  a  voluntary 
and  involuntary  bankrupt.  The  discharge  in  form,  as  set 
forth  in  §  32  of  the  act  of  1867,  in  describing  the  bankrupt,, 
also  in  reciting  the  proceedings  had,  uses  the  words,  *'  on 
which  day  the  petition  for  adjudication  was  filed  by  or 
against  him,"  the  words  "  or  against v  are  in  parenthesis, 
thereby  clearly  indicating  that  the  words  u  or  against"  were 
put  in  the  act  for  the  express  purpose  of  showing  that  a 
person  against  whom  a  petition  in  bankruptcy  had  been 
filed  was  entitled  to  a  discharge  the  same  as  one  by  whom  a 
petition  had  been  filed  by  himself.  The  words,  "  on  his 
own  application,"  when  taken  in  connection  with  §§  36  and 
37,  all  seem  to  tend  to  the  conclusion,  that  after  the  adjudi- 
cation, the  practice  and  relief,  as  to  both  voluntary  and  in- 
voluntary proceedings,  should  be  the  same,  subject,  however, 
to  the  provisions  of  §  39  of  the  act.  In  re  Clark,  (3  B.  R.t 
3),  and  in  re  Dibbke  (2  S,  E.  185),  seems  to  be  decisive  on 
this  point,  and  is  in  accordance  with  the  uniform  practice 
of  the  United  States  district  courts  throughout  the  United 
States.  An  involuntary  us  well  as  a  voluntary  bankrupt  may 
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apply  for  a  discharge  (Gaezam  on  Bankruptcy,  2d  ed.,  134  j 
Bump  on  Bankruptcy,  3d  ed.,  214). 

It  was  the  avowed  determination  of  congress,  in  passing 
the  bankrupt  act,  to  destroy  and  eradicate  the  unjust,  op- 
pressive and  improper  system  which  had  become  so  preva- 
lent, and  an  evil  too  grevious  for  honest  men  to  bear,  by 
which  insolvent  debtors  could,  under  state  laws,  pay  whom 
they  choose,  and  cheat  and  defraud  all  others.  By  means 
of  confessions  of  judgment,  conveying,  transferring  real 
estate  or  assignments,  mortgages  on  real  and  personal  pro- 
<erty,  and  other  means,  prefer  their  friends,  and  render  the 
administration  of  the  laws  for  the  collection  of  debts,  a  mere 
farce.  But  now  all  is  changed  since  the  passage  of  the 
bankrupt  act,  which  has  suspended  the  state  insolvent  laws, 
ipso  facto,  as  soon  as  it  took  effect.  (  Commonwealth  agt. 
(yRara,  B.  R.  sup.  9 ;  Van  Nostrand  agt.  Carr,  2  B.  It.,  1 54 ; 
Perry  agt.  Langley,  I  B.  It.,  155 ;  Martin  agt.  Berry,  2  B.  R., 
188  ;  Conner  agt.  Miller,  et  al.,  1  B.  E.,  98).  No  preference 
•can  be  given  to  relatives  or  friends;  each  creditor  who  proves 
a  claim  shares  with  the  other  creditors,  all  receiving  their 
pro  rata  share  alike. 

This  is  just  and  equitable,  and  in  accordance  with  the 
true  principles  of  justice  and  equity,  of  which  all  honest 
men  approve. 

The  views  of  the  bankrupt's  counsel  in  this  case  are  not 
sound.  Bankrupts  are  no  worse  off  if  their  property  is 
•equally  divided,  than  they  would  be  if  (as  in  this  case)  it 
had  been  taken  on  execution  by  a  creditor,  upon  a  judgment 
in  a  state  court.  It  is  better  for  the  bankrupt  that  his 
property  be  equally  distributed,  and  he  be  discharged  by 
assent  of  his  creditors,  (as  he  probably  would  be)  for  creditors 
are  usually  lenient  when  an  insolvent  is  honest,  (and  usually 
sign  the  assent  to  his  discharge  when  requested  to  do  so), 
than  to  be  left  hopelessly  insolvent,  and  not  relieved  by  the 
decree  of  this  couit. 

I    fail  to  see  any  just  or  valid   ground   upon  which  a 
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bankrupt  can  be  discharged  without  complying  with  the 
requirements  of  §  33  as  amended  ;  and  I  also  fail  to  see  any 
legal  grounds  upon  which  the  case,  (Repplier  agt.  Blood- 
good,  1  Sweeny,  34),  was  decided.  The  court  in  that  case 
held,  that  an  involuntary  bankrupt  could  not  apply  for  a 
discharge,  and  says :  Section  35  of  the  act,  declares  void  all 
securities  or  contracts  made  or  given  in  order  to  induce  any 
creditor  to  forbear  opposing  the  application  for  discharge  of 
the  bankrupt.  But  in  this  involuntary  proceeding,  taken  by 
a  creditor  against  the  bankrupt,  there  is  not,  nor  can  there 
be  any  application  for  discharge  of  the  bankrupt.  The 
statute  provides  no  method  or  means  whereby  a  bankrupt 
can  apply  for  a  discharge  in  a  proceeding  hostile  to  him,, 
instituted  by  a  creditor.  In  this  respect,  as  well  as  others, 
the  United  States  law  differs  from  the  English  bankrupt 
statutes."  In  this  respect  Judge  FITHIAN,  who  delivered 
the  opinion  of  the  court,  mistook  the  tenor  and  effect  of 
the  English  bankrupt  law  in  proceedings  to  be  taken  for 
the  discharge  of  the  bankrupt,  and  in  any  proceedings  which 
may  be  instituted  against  a  bankrupt  under  the  English 
bankruptcy  act  of  1869,  must  be  had  under  ^  48  and  49  of 
the  act,  whether  the  proceedings  have  been  instituted  by  or 
against  a  bankrupt,  and  are  similar  to  the  proceeding  under 
§  33  of  the  bankrupt  act,  part  1,  adjudication  in  bankruptcy, 
of  the  English  bankrupt  act  of  1869.  (32  and  33,  Viet,  C. 
71). 

u  An  act  to  consolidate  and  amend  the  law  of  bankruptcy" 
contains  similar  provisions  in  regard  to  proceedings  in  cases 
of  involuntary  bankruptcy,  &c.,  to  sections  39  and  40  of  our 
bankrupt  act.  The  English  bankrupt  act  applies  for  the 
most  part  to  cases  of  involuntary  bankruptcy. 

In  $  33  of  the  bankrupt  act  as  amended,  the  fol- 
lowing words  occur,  to  wit:  "In  all  proceedings  in 
bankruptcy."  It  is  difficult  to  perceive  how  a  court  can 
construe  that  sentence  so  as  to  annul  and  ignore  the  word 
"  all,"  and  confine  the  privilege  of  a  discharge  to  voluntary 
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bankrupts  alone.  The  section,  as  a  whole,  and  the  sentence 
aforesaid,  is  unmistakable  and  precludes  the  idea  of  any 
distinction  between  voluntary  and  involuntary  proceedings, 
or  that  it  denies  to  the  involuntary  bankrupt  the  relief 
afforded  to  the  voluntary  bankrupt.  That  would  be  a 
hardship,  and  leave  the  bankrupt,  where  the  state  laws  do, 
an  insolvent,  after  the  taking  of  his  property  by  execution, 
and  deny  him  the  relief  afforded  by  the  bankrupt  act,  which 
was  intended  as  a  palliation  for  the  harsh  remedy  of  in- 
voluntary bankruptcy. 

The  bankrupt  act  is  two  fold  in  its  operations,  it  being 
an  insolvent  as  well  as  a  bankrupt  act.  It  has  the  sauae 
scope  and  effect  as  an  insolvent  law  as  the  state  acts  had, 
and  acts  upun  the  same  cases  and  persons,  suspending  the 
state  insolvent  laws  as  per  article  6,  section  2  of  the  Con- 
stitution of  the  United  States. 

An  involuntary  barikrupi  has  few,  if  any,  of  the  equities 
in  his  favor  which  can  be  claimed  by  a  voluntary  bank- 
rupt. One  of  the  elements  of  fraud  in  bankrupt  pro- 
ceedings, as  set  forch  by  Judge  BLATCHFORD,  in  re  Lowen- 
stein,  (2  B.  -R.,  99),  is,  that  the  involuntary  bankrupt  has 
not  done  what  he  should  have  done,  i.  e.}  filed  his  petition 
in  bankruptcy.  The  law,  by  adjudicating  him  bankrupt, 
has  determined  his  status,  and  by  virtue  of  such  adjudica- 
tion he  has  been  forced  to  do  what  he  should  have  done  of 
his  own  free  will.  That  his  property  has  been  taken  forci- 
bly only  shows  that  the  law  has  been  compelled  to  use  force 
to  compel  him  to  do  his  duty.  The  bankrupt  cannot  ques- 
tion the  propriety  or  justice  of  the  law  in  having  compelled 
him  to  do  his  duty.  Instead  of  its  being  a  reason  in  favor 
of,  it  is  rather  a  reason  against  his  discharge.  As  the  law 
magnanimously  overlooks  his  delinquency  in  not  filing  his 
petition — as  the  law  requires — and  provides  that  he  may, 
nevertheless,  receive  a  discharge,  if  he  will  only  comply 
with  the  same  terms  that  are  required  of  a  voluntary  bank 
rupt,  he  should  gladly  comply  with  and  accept  the  same, 
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not  as  a  right,  but  as  a  favor  granted  him,  thus  giving  him 
a  legal,  but  not  a  moral,  release  from  his  pecuniary  obliga- 
tions. It  has  ever  been  a  cardinal  rule  of  moral  honesty, 
that  a  debtor  cannot  be  released  from  a  moral  obligation  to 
pay  a  debt,  except  upon  the  payment  of  the  same,  or  in 
some  way  or  manner  satisfying  the  creditor  ;  nothing  else 
can  exonerate  the  conscience  of  the  debtor,  or  discharge  the 
moral  obligation  created  by  contracts  between  man  and  his 
fellow-man. 

I  am  clearly  of  the  opinion  that  if  an  adjournment  is  not 
had  upon  the  return  day  of  the  order  to  show  cause,  &c., 
no  further  proceedings  can  be  had  under  or  by  virtue  of  that 
order ;  and  if,  upon  that  day,  the  bankrupt  fails  to  show  the 
payment  of  the  fifty  per  cent.,  or  that  his  property  and  effects 
were  equal  to  fifty  per.  cent,  of  the  claims  proved  against 
his  estate,  upon  which  he  shall  have  become  liable  as  prin- 
cipal debtor  upon  the  debts  created  since  January  1st,  1S69, 
or  unless  the  assent  in  writing  of  a  majority  in  number  and 
value  of  his  creditors  to  whom  he  shall  have  become  liable 
as  principal  debtor,  and  who  shall  have  proved  their  claims, 
be  filed  in  the  case  at  or  before  the  time  of  the  hearing  of 
the  application  for  discharge. 

In  construing  and  administering  the  act,  courts  should  be 
guided  by  the  judicial  decisions  and  precedents  founded  upon 
the  enactments  of  a  similar  nature,  by  the  courts  of  England 
and  of  the  various  states  of  the  United  States ;  also  follow  the 
rules  as  laid  down  in  the  elementary  works  upon  the  con- 
struction of  statutes.  In  doing  so  they  give  form,  force  and 
solidity  to  judicial  proceedings,  as  well  as  carry  out  the  evi- 
dent intention  of  the  lawmakers.  Any  other  rule  would 
create  the  most  interminable  confusion,  conflict  of  authority 
and  of  decisions, — the  same  as  have  arisen  under  the  ill- 
digested  and  unintelligible  code  of  procedure  of  this  state — 
and  entail  upon  the  whole  country  the  curses  inflicted  by 
the  code  of  procedure,  and  the  conflicting  decisions  thereon 
by  the  courts  of  this  state,  a  calamity  which  all  who  are 
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required  to  construe  and  administer  the  bankrupt  act  should 
endeavor  to  avoid. 

I.  I  decide  that  an  involuntary  bankrupt,  who  has  com 
plied  with  all  the  provisions  of  the  bankrupt  act,  can  apply 
for  and  receive  a  discharge  the  same  as  a  voluntary  bank- 
rupt. 

II.  That  §  33  of  the  bankrupt  act,  as  amended  July  27th, 
1868,  and  July  14th,  1S70,  is  applicable  to  proceedings  in 
involuntary  bankruptcy. 

III.  That    an    involuntary   bankrupt,    although    having 
assets,  and  those  assets  having  been  duly  surrendered  to  the 
assignee,  but  notaraounting  to  or  being  equal  to  the  required 
fifty  per  cent,  of  the  claims  proven  against  his  estate,  is  not 
entitled  to  a  certificate  of  conformity  unless  the  bankrupt 
before,  on,  or  at,  the  time  of  hearing  of  the  application  for  dis- 
charge, tender  or  file  the  assent  in  writing  of  a  majority  in 
number  and  value  of  his  creditors  to  whom  he  shall  have 
become  liable  as  principal  debtor,  and  who  shall  have  proved 
their   claims,  as  required  by  §  33  of   the  bankrupt  act  as 
amended. 

IV.  That  a  certificate  of  conformity  cannot  be  granted  in 
an  involuntary  case,  where  the  debts  accrued  subsequent  to 
January  1st,  1869,  and  when  the  assets  do  not  amount  to 
fifty  per  cent,  of  the  claims  proved,  and  also  the  bankrupt 
does  not,  upon  the  hearing  of  the  application  for  discharge, 
tender  or  file  an  assent  in  writing  of  the  majority  of  his  credi- 
tors in  numbers  and  value  to  whom  he  shall  have  become 
liable  as  principal  debtor,  and  who  have  proved  their  claims, 
in  accordance  with  §  33,  as  amended. 

V.  That  in  case  an  involuntary  bankrupt  does  not  tender 
or  file  the  assent,  or  show  by  the  return  of  the  assignee,  the 
payment  of,  or  that  his  property  and  effects   amount  to, 
equal,  or  will  pay  fifty  per  cent.,  so  as  to  comply  with  }  33 
of  the  act  as  amended,  the  certificate  of  conformity  cannot 
be  granted,  and  that  unless  an  adjournment  is  had,  all  the 
proceedings   under  the  order  to   show  cause  falls,  and  the 
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bankrupt  is  virtually  out  of  court,  and  can  only  be  rein- 
stated or  relieved  by  the  court  in  its  exercise  of  its  general 
common  law  and  equity  jurisdiction  conferred  upon  it  by 
article  three,  §2  of  the  constitution  of  the  United  States. 

This  case  brings  up  the  question  as  to  the  discharge  of  an 
involuntary  bankrupt  under  the  provisions  of  the  bankrupt 
act.  As  yet  there  has  not  been  any  express  adjudication  by 
any  of  the  United  States  courts  as  to  the  true  meaning  and 
intent  of  §  33  of  the  act,  as  amended  ;  and  as  the  superior 
court  of  this  city,  at  general  term,  has  decided  that  an  in- 
voluntary bankrupt  cannot  be  discharged  at  all,  and  that  inas- 
much as  the  counsel  for  the  bankrupt  is  so  decidedly  of  the 
opinion  that  an  involuntary  bankrupt  is  entitled  to  a  certifi- 
cate of  conformity  and  a  discharge,  upon  the  production  of 
the  certificate  of  the  assignee  that  the  bankrupt  has  sur- 
rendered to  the  assignee  all  his  property,  as  required  by  the 
bankrupt  act,  and  without  the  payment  of  fifty  per  cent,  or 
assets  equaling  fifty  per  cent.,  &c.,  and  although  his  assets 
do  not  amount  to  or  equal  fifty  per  cent.,  &c.,  &c.,  the 
counsel  for  the  bankrupt  makes  this  application  in  good 
faith,  firmly  believing  that  his  views  are  correct. 

The  several  counsel  for  the  opposing  creditors  also  claim 
that  they  are  correct  in  entertaining  the  opposite  view  of 
the  act.  All  desire  that  the  district  court  should  pass  upon 
the  questions. 

BLATCHFORD,  J. — I  concur  fully  in  the  five  conclusions  of 
the  register,  except  that  I  do  not  decide  that  the  bankrupt, 
when  out  of  court,  the  case  put  in  the  fifth  conclusion,  can 
be  reinstated  or  relieved  by  the  court. 
Vox*  XLL  27 
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SUPREME  COURT. 
SILSBEE  and  others  agt.  MARY  E.  SMITH,  and  others. 


A  plaintiff  who  seeks  to  obtain  an  account  of  the  personal  estate  which  came  to  the 
hands  of  an  administratrix — she  being  dead,  her  personal  representatives  are  in- 
dispensable parties. 

And  the  persons  who  are  in  possession  of  the  lands  sold  by  the  surrogate  to  pay 
the  testator's  debts,  are  interested  in  having  the  administratrix,  representatives 
made  parties  to  the  end  that  it  may  be  established,  if  it  can  be,  that  debts  of  the 
testator  were  unpaid  at  the  time  the  order  of  the  surrogate  to  sell  was  made. 

An  offer  to  pay  whatever  may  be  found  due  upon  the  mortgages  is  an  indispensible 
averment  in  a  bill  to  redeem,  or  a  tender  of  an  amount  which  the  plaintiff  con- 
cedes to  be  due,  Without  one  or  the  other  of  these  averments,  the  complaint 
does  not  state  a  cause  of  action. 


Fourth  Judicial  Department,  General  Term,  March,  1871. 

Before  MULLIN,  P.  J.,  JOHNSON  and  TALCOTT,  JJ. 

APPEAL  from  an  order  of  special  term  on  demurrer. 

By  the  court,  MULLIN,  P.  J. — There  is  but  a  single  count 
in  this  complaint,  and  upon  the  facts  alleged  in  it,  the  plain- 
tiffs demand  as  relief,  that  the  sales  of  real  estate  owned  by 
the  testator,  Ziba,  W.  Cogswell  at  the  time  of  his  death  and 
devised  by  him  to  his  widow  for  life,  made  by  the  surrogate, 
on  the  petition  of  his  widow  who  was  appointed  adminis- 
tratrix with  the  will,  an  order  to  pay  the  testator's  debts, 
should  be  set  aside  as  irregular  and  void  ;  the  sales  of  portions 
of  said  real  estate  in  foreclosure  of  mortgages  given  thereon  by 
the  testator  should  also  be  set  aside  for  irregularity,  and  that 
certain  other  mortgages  be  set  aside — that  deeds  of  portions 
of  the  lands  sold  as  aforesaid  be  set  aside  as  fraudulent;  for 
an  accounting  by  the  administratrix  with  the  will  annexed 
be  ordered;  that  account  of  the  rents  and  profits  received 
by  the  widow  of  the  testator  during  her  life  be  also  directed, 
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as  well  as  of  the  assets  which  came  into  her  hands  as  ad- 
ministratrix. And  that  an  account  of  the  rents  and  profits 
since,  the  death  of  Mr.  Cogswell  be  also  taken  to  the  end 
as  I  infer,  that  the  real  estate  which  descended  to  the  heirs 
on  the  death  of  the  widow,  may  be  relieved  from  the  lien 
of  the  debts  owing  by  the  testator  in  his  life  time. 

The  plaintiffs  do  not,  in  terms,  ask  to  redeem  the  lands 
from  the  liens  remaining  unpaid  thereon,  but  such  was 
doubtless  the  intention  of  the  plaintiff's  counsel,  but  there 
is  no  offer  to  pay  such  liens,  should  anything  remain  unpaid 
after  applying  the  amount  arising  from  the  sale  of  the  per- 
sonal estate  and  from  the  income  of  the  real. 

1st.  In  order  to  obtain  an  account  of  the  personal  estate 
which  came  to  the  hands  of  the  administratrix,  she  being 
dead,  her  personal  representatives  are  indispnsible  parties. 

Those  defendants  who  are  in  possession  of  the  land  sold 
by  the  surrogate,  to  pay  the  testator's  debts  are  interested 
in  having  Mr.  Cogswell's  representatives  made  parties,  to 
the  end  that  it  may  be  established,  if  it  can  be,  that  debts 
of  the  testator  were  unpaid  at  the  time  the  order  of  the 
surrogate  to  sell  was  made. 

2d.  An  offer  to  pay  whatever  may  be  found  due  upon  the 
mortgages,  was  an  indispensible  averment  in  a  bill  to  re- 
deem, or  a  tender  of  an  amount  which  the  plaintiffs  concede 
to  be  due,  without  one  or  other  of  these  averments,  the 
complaint  does  not  set  forth  a  cause  of  action,  (Beekma\ 
agt.  Frost  ,  18  Johns.,  544  j  Frost  agt.  Beekman,  I  Johns. 
Ch.,  288). 

There  is  a  misjoinder  of  causes  of  action  in  the  com- 
plaint, and  this  misjoinder  has  led  to  bringing  in  parties 
proper  as  to  one  cause  of  action,  but  wholly  unnecessary  as 
to  several  others. 

This  mingling  of  causes  of  action  is  claimed  to  be  analo- 
gous in  principle  to  that  which  permits,  in  creditors  bills, 
making  sundry  debtors,  or  fraudulent  assignees,  or  grantees 
of  the  judgment  debtor,  parties  defendant.  But  there  is 


420        NEW  YORK  PEACTICE  REPORTS. 

Silsbee  agt.  Smith. 

no  analogy  in  the  cases.  The  creditors  bill  has  but  one 
object,  the  satisfaction  of  the  debt.  And  all  who  are 
liable  to  contribute  to  that  object  are  proper  parties. 

But  in  this  case,  the  objects  of  the  action  are  numerous, 
and  in  some  respects  inconsistent.  Such  pleading  cannot 
be  sustained. 

The  order  appealed  from  is  affirmed,  with  leave  to  plain- 
tiffs to  amend  on  payment  of  costs  of  the  demurrer  and  of 
this  appeal,  within  twenty  days  after  service  of  copy  of  the 
order. 
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SUPREME  COURT. 
JAKED  GOODYEAR  agt.  ELIJAH  M.  VOSBURGH. 

There  is  no  case  which  holds  that  the  clerk's  name  is  essential  to  the  validity  of  a 
commission  issued  to  take  testimony. 

Where  the  commission  is  issued  by  the  authority  of  the  court,  the  signature  of  the 
judge  is  sufficient,  without  the  signature  of  the  clerk. 

Where  the  return  of  a  commissioner  shows,  that  the  witness  was  duly  and  publicly 
sworn,  pursuant  to  the  directions  "  hereunto  annexed  and  examined,"  with  a 
reference  to  the  provisions  of  the  Revised  Statutes,  which  are  annexed  and 
constitute  a  part  of  the  commission,  the  return  is  sufficient.  There  is  nothing  in 
the  statute  which  requires  a  separate  certificate. 

Where  the  Statute  has  been  substantially  complied  with  in  the  return,  the  deposi- 
tion should  not  be  excluded,  except  upon  the  clearest  grounds  of  error,  amount- 
ing to  something  more  than  a  mere  irregularity. 

Where  the  siipulation  between  the  attorneys  authorized  the  plaintiffs  attorney  to 
direct  upon  the  back  of  the  commission  the  manner  in  which  it  should  be  re., 
turned,  and  that  the  commission  and  deposition  "  shall'be  returned  by  mail  to 
S.  Estes,  Esq..  clerk,"  &c  ;  and  the  plaintiffs  attorney  did  direct  that  the  com- 
mission be  returned  to  the  county  clerk,  but  did  not  direct  that  it  should  be  returned 
by  mail';  but  it  appeared  that  in  fact  it  had  been  returned  by  mail  in  pursuance 
of  the  stipulation. 

3Hdd,  that  the  stipulation  did  not  require  that  the  attorney  should  direct  in  terms 
that  the  commission  should  be  returned  by  mail,  but  generally  the  manner  in 
which  it  should  be  returned,  and,  in  accordance  with  this,  a  direction  was  made 
to  return  it  to  the  county  clerk.  This  was  a  compliance  with  this  provision  of 
the  stipulation,  as  to  the  manner  of  the  return.  The  omission  to  state  that  it 
should  be  returned  by  mail,  did  not,  of  itself,  violate  the  terms  of  the  stipulation 
and  vitiate  the  deposition. 

•But  even  if  it  was  erroneous,  the  error  is  substantially  obviated  by  a  compliance 
with  another  provision  of  the  stipulation  that  it  shall  be  returned  by  mail. 

Third  Judicial  Department)  Plattsburgli,  General  Term, 
July,  1870. 

Before  MILLER,  POTTER  and  PARKER,  JJ. 

EXCEPTIONS  ordered  to  be  heard  in  the  first  instance  at 
the  general  term.  The  case  was  tried  at  the  Otsego  circuit 
in  January,  1S70,  before  oi:e  of  the  justices  of  this  court 
•and  a  jury. 
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The  action  was  brought  for  entering  upon  land,  consist- 
ing of  a  wood  lot  of  about  fifty  acres,  on  lots  191  and  192 
of  Wallace  patent,  in  the  town  of  Oneonta,  and  cutting 
down  and  carrying  away  pine  timber.  The  answer  justi- 
fied under  an  alleged  title  of  the  wood  lot  in  the  wife  of  the 
defendant.  The  plaintiff  claimed  title  under  an  as- 
signment of  a  lease  of  the  wood  lot  made  by  John  and 
Nicholas  Beams,  on  the  eleventh  day  of  November,  1833y 
and  a  written  bill  of  sale  by  which  John  and  Nicholas 
Beams  conveyed  the  timber  standing  upon  the  fifty  acres  in 
question.  James  G.  Walley  was  the  subscribing  witness  to- 
both  of  these  instruments.  No  question  was  made  that 
his  signature  to  the  assignment  of  the  lease  was  not  genu- 
ine, but  the  principal  question  of  fact  litigated  on  the  trial 
was  whether  the  name  of  Walley  attached  as  a  witness  to- 
the  bill  of  sale  was  really  his  signature.  Upon  this  ques- 
tion a  number  of  witnesses  was  sworn  on  both  sides,  and  ob- 
jections were  made  to  the  admission  of  evidence  and  ex- 
ceptions taken  to  the  ruling  of  the  justice,  which  are 
discussed  in  the.opinion.  The  deposition  of  Nicholas  Beams 
taken  under  a  commission  was  also  offered  in  evidence,  ob- 
jected to  and  excluded,  and  exception  taken,  which  is  alsa 
discussed  in  opinion.  The  jury,  after  the  charge  of  the 
judge,  rendered  a  verdict  in  favor  of  the  defendant,  and  the 
court  stayed  proceedings  upon  the  verdict,  and  ordered  the 
exceptions  to  be  heard  in  the  first  instance  at  the  general 
term. 

E.  COUNTRYMAN  for  plaintiff. 
L.  L.  BuNDY/or  defendant. 

By  the  court,  MILLER,  P.  J. — It  is  insisted  by  the  defend- 
ant's counsel,  that  the  court  erred  upon  the  trial  in  reject- 
ing the  deposition  of  Nicholas  Beams  taken  upon  commis- 
sion in  the  state  of  Wisconsin.  The  grounds  of  objection, 
urged  to  the  admission  of  this  testimony  are  :  1st.  That  the 
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commission  was  a  nullity  without  the  signature  of  the 
clerk.  2d.  That  the  direction  of  the  commission  omits  to 
state  the  manner  in  which  it  shall  be  returned;  and  3d. 
That  there  was  no  sufficient  return  by  the  commissioner.  It 
was  stipulated  between  the  attorneys,  that  the  plaintiff's 
attorney  might  lt  direct  upon  the  back  of  said  commission 
the  manner  in  which  said  commission  shall  be  returned,'* 
and  that  the  commission  and  deposition  "  shall  be  returned 
by  mail  to  S.  Estes,  Esq.,  clerk,"  &c.  The  plaintiff's  at- 
torney did  direct  that  the  commission  be  returned  to  the 
county  clerk,  and  the  court  rejected  the  deposition  upon  the 
sole  ground,  that  he  failed  to  comply  with  the  stipulation 
by  directing  that  it  should  be  returned  by  mail.  It  appeared 
that  the  commission  had  in  fact  been  returned  ly  mail,  in 
pursuance  of  the  stipulation.  The  objections  urged  to  the 
introduction  of  this  evidence  are  purely  technical  in  their 
character,  and  therefore  unless  they  can  be  sustained  by  the 
application  of  strict  rules,  cannot  be  upheld. 

The  commission  was  issued  by  the  authority  of  the  court, 
and  the  signature  of  the  judge  was  sufficient  (2  Wh.  Pr.  3 
cd.,  320,  321),  without  the  signature  of  the  clerk.  It  would 
be  more  in  accordance  with  the  forms  in  the  books,  if  the 
clerk's  name  had  been  signed,  but  this  is  purely  formal. 
There  is  no  case  which  holds  that  the  clerk's  name  is  essen- 
tial to  the  validity  of  the  commission,  and  this  objection  is 
not  well  taken,  nor  is  there  any  valid  objection  to  the  re- 
turn of  the  commissioner.  It  shows  that  the  witness  was 
duly  and  publicly  sworn  pursuant  to  the^directions  hereunto 
annexed  <l  and  examined"  &c.,  thus  referring  to  the  pro- 
visions of  the  Revised  Statutes  (2  E.  S.,  304,  §  1 6),  which 
were  annexed  and  constituted  a  part  of  the  commission  and 
thus  conforming  substantially  with  its  requirement.  There 
is  nothing  in  the  statute  which  requires  that  there  should 
be  a  separate  certificate,  and  I  have  been  unable  to  discovei 
any  decision  which  holds,  that  where  the  depositions  show 
that  the  statute  has  been  substantially  followed,  that  the 
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deposition  should  be  excluded.     Bailiss  agt.   Cochran,  (2 
Johns.,    417),   which   is    cited  by  the  defendant's  counsel 
holds  that  the  statute  must  be  complied  with,  the  objection 
being  in  that  case,  that  it  did  not  appear  that  this  had  been 
done  which  is  not  the  fact  in  the  case  before  us.     In  Flem- 
ing agt.   Halleribeck,  (7  Barb.,  271),  which  is  also  relied 
upon,  it  was  decided  that  the  deposition  taken  under  a 
commission  could  not  be  received  in  evidence,  unless  the 
return  of  the  commissioners  is  indorsed  on  the  commission, 
and  that  it  is  not  a  compliance  with  the  statute,  for  the 
commissioners  to  make  return  upon  a  separate  piece  of 
paper,  and  annex   it  to  the  commissions   or  depositions. 
The  return  was  not  indorsed  in  the  case  last  cited,  while  in 
the  case  at  bar,  the  commissioner  has  indorsed  on  the  back  of 
the  commission  the  words,  ''the  execution  of  this  commission 
appears  in  certain  schedules  hereto   annexed,"  and  signed 
his  name  as  commissioner,  thus  strictly  and  in  every  sense 
complying  with  the   statute,  as  the    papers  accompanying 
the  return  show,  that  the  witness  was  properly  sworn  and 
examined,    and  that    the    proper    oath    was  administered. 
While  care  should  betaken  in  conforming  to  the  provisions 
of'the  statute,  so  as  to  prevent  imposition  and  fraud  when 
testimony  is  taken  in  this  form,  it  will  not  do,  to  invoke  a 
rule  so  strict  and  technical,   that  it  can  scarcely  ever  be 
enforced  without  depriving  the  party  of  the  benefit  of  the 
deposition.     It  is  enough,  I  think,  in  these  cases,  that  the 
statute  has  been  substantially  carried  out,  and  where  this 
has  been  done,  the  party  objecting  should  not  be  permitted 
upon  a  trial  in  court,  to  exclude  this  species  of  evidence, 
except  upon  the  clearest  grounds,  and  something  beyond  a 
mere  irregularity. 

The  remaining  objection  relates  to  the  omission  of  the 
attorney  to  direct  that  the  commission  be  returned  by  mail. 
This  was  the  ground  upon  which  alone  it  was  rejected  upon 
the  trial,  and  the  judge  stated  he  had  some  doubt  as  to  this 
point,  and  must  therefore  hold  that  it  was  not  properly  ia 
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court,  and  could  not  be  read.  The  stipulation  did  not  re- 
quire that  the  attorney  should  direct  in  terms  that  the  com- 
mission should  be  returned  by  mail,  but  generally  the  man- 
ner in  which  it  should  be  returned  ;  and,  in  accordance 
with  this,  a  direction  was  made  to  return  it  to  the  county 
clerk.  This  was  a  compliance  with  this  provision  of  the  stip- 
ulation. It  directep  the  manner  in  which  it  should  be 
returned,  when  it  stated  the  person,  his  official  title,  and 
place  of  residence  ;  and  the  omission  to  state  that  this  should 
be  done  by  mail  does  not  of  itself  violate  the  terms  of  the 
stipulation  and  vitiate  the  deposition.  But  even  if  it  was  er- 
roneous, is  not  the  error  substantially  obviated  by  a 
compliance  with  another  provision  of  the  stipulation  that  it 
shall  be  returned  by  mail  f  It  is  evident  that  the  direction 
on  the  commission  in  connection  with  the  subsequent 
agreement  that  it  u  shall  be  returned  by  mail,"  contemplated 
a  return  in  no  other  manner,  and  if  taken  together,  as  I 
think  they  should  be,  they  establish  that  the  commission 
was  properly  executed.  It  was  enough  to  direct  generally 
to  the  clerk,  in  connection  with  the  express  provision  as  to 
how  the  papers  were  to  be  forwarded.  Had  the  stipulation 
been  annexed  to  the  commission  there  would  be  no  doubt 
about  it  whatever ;  and  it  does  not,  in  my  opinion,  alter  the 
case  because  it  is  on  file.  A  complete  answer  to  the  ob- 
jection is,  that  a  direction  was  given,  and  that  the  stipula- 
tion was  complied  with.  The  defendant's  attorney  stipu- 
lated that  it  might  be  sent  by  mail,  and  it  was  done  accord- 
ingly. Does  it  lie  then  in  his  power  to  repudiate  the  stipu- 
lation, and  say,  that  it  has  been  fulfilled,  but  you  did  not 
give  as  full  directions  as  might  have  been  given  ?  I  think 
not,  and  inasmuch  as  this  commission  has  been  forwarded 
exactly  according  to  the  agreement,  I  cannot  resist  the  con- 
clusion that  the  defendant  has  waived  the  alleged  informali- 
ty. We  have  been  referred  to  a  number  of  cases,  which  very 
properly  hold  that  the  Statute  must  be  complied  with,  and 
I  have  examined  them  with  some  care  to  ascertain  whether 
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they  were  inconsistent  with  the  admissibility  of  the  deposi- 
tion in  this  case  under  the  stipulation,  and  have  arrived  at 
the  conclusion,  that  many  of  them  are  in  conflict  with  the 
views  I  have  expressed. 

In  Richardson  agt.  Gere  (21  Wend.,  156)  there  was  a 
direction  on  the  commission  to  return  to  the  clerk,  without 
specifying  that  it  should  be  returned  by  mail,  and  it  was 
held  that  it  was  improperly  sent  by  mail.  The  court  say 
it  is  clear  that  the  return  by  mail  is  admissible  only  by  the 
permission  of  the  officer  in  the  exercise  of  his  discretion.'7 
It  will  be  seen  that  the  return  in  this  manner  could  only  be 
made  by  some  authority  which  was  not  given,  while  in  the 
case  now  considered  it  was  done  by  express  stipulation, 
which  obviates  the  difficulty.  In  Smith  agt.-  Randall  (3 
Hill.,  495)  it  was  decided  that  a  justice  of  the  peace,  on  is- 
suing a  commission  to  examine  witnesses,  must  direct  the 
manner  in  which  it  shall  be  returned,  and,  if  he  omit  to  do 
so,  the  deposition  cannot  be  read  in  evidence.  Here  was 
neither  directions  or  a  stipulation,  and  there  is  no  doubt  of 
the  soundness  of  the  rule  laid  down  (see  1  Wend.,  249). 

In  Hall  agt.  Barton  (25  Barb.,  274),  where  the  commis- 
sion was  issued  out  of  a  justices  court,  and  it  was  held  that 
when  the  body  of  the  commission  contains  an  explicit  di- 
rection in  respect  to  the  return  of  such  commission,  this 
is  sufficient,  although  there  be  no  direction  indorsed  on  the 
back  of  it.  By  parity  of  reasoning,  when  the  stipulation 
shows  how  the  commission  should  be  returned,  it  is  enough, 
and  the  case  cited  sustains  the  position  that  it  should  control. 

In  Crawford  agt.  Loper  (25  Barb.,  449)  it  was  decided 
that  the  direction  as  to  the  manner  of  returning  a  commis- 
sion must  be  signed  by  the  officer  settling  the  interrogato- 
ries, otherwise  the  deposition  cannot  be  read  in  evidence. 
The  learned  judge  says,  "  This  provision  cannot  be  dispensed 
with,  except  by  the  consent  of  parties."  It  follows  then  if 
they  stipulate,  that  the  consent  thus  given  should  control. 

None  of  these  cases  hold,  that  under  the  circumstances 
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existing  here,  that  a  deposition  taken  under  the  commission 
was  improper  evidence,  and  I  am  indisposed  to  strain  a  point 
in  rejecting  evidence  which  had  an  important  bearing  upon 
the  controversy  in  this  case.  While  care  should  be  taken 
that  testimony  taken  in  this  manner  should  be  given  as  re- 
quired by  law,  I  am  of  the  opinion  that  objections  of  this 
character,  which  do  not  affect  the  merits,  and  at  most  are 
mere  irregularities,  would  more  properly  be  presented  on 
motion  at  special  term,  and  I  concur  with  the  remark  ol  MOR- 
GAN, J.  in  Burrill  agt.  Watertown  Bank  and  Loan  Co.  (5 1 
Barb.,  108,  115)  that,  "mere  formal  objections  to  the 
return  of  a  commission  will  not,  in  general,  be  regarded  at 
the  trial,  and  I  think  the  practice  is  a  good  one,  which  re- 
quires the  party  objecting  on  such  ground,  to  move  the 
court,  before  the  trial  to  suppress  the  deposition,  in  order 
to  avail  himself  of  them."  Such  a  practice  is  far  better 
calculated  to  protect  the  rights  of  parties,  and  should  be  in- 
voked, so  as  to  limit  objections  to  the  competency  of  the 
witness,  and  the  admissibility  of  his  evidence,  and  to  cases 
where  the  defects  are  entirely  jurisdictionul,  and  cannot  be 
obviated  (see  Kimballagt.  Davis,  19  Wend,  437,  439 ;  Union. 
Bank  agt.  Torrey,  5  Duer,  628  ;  Zellweger  agt.  Gaffe,  5 
Duer,  100  ;  Sheldon  agt.  Wood,  2  Boseiv,  269,  280,  2  Wh. 
Pr.j  3d  ed.,  324).  The  suggestions  made  in  the  authorities 
last  cited,  as  to  tormal  defects  are  endorsed  ireely  in  Rust 
agt.  EcMer  (  41  N.  Y.,  492,  497),  a  recent  case  reported 
since  the  argument  of  the  case  at  bar.  In  this  case,  the 
defendant  had  abundant  opportunity  to  make  such  a  motion, 
as  several  mouths  elapsed  after  the  commission  and  deposi- 
tion were  filed  before  the  trial.  It  is  apparent  that  the 
court  erred  in  rejecting  the  deposition. 

New  trial  granted,  with  costs,  to  abide  the  event. 

POTTER  and  PARKER,  JJ.  concurred. 
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EBENEZER   S.    WILLIAMS,  respondent,   agt.   FEANKLIN  K. 
FRAZIER,  appellant. 

Where  sheep  were  let  by  the  plaintiff  to  the  defendant,  by  an  agreement  in  writing, 
for  two  years,  on  certain  terms  and  were  to  be  returned  in  the  same  condition  as 
when  let,  and  they  were  returned  by  the  defendant  at  the  time  specified  (Decem- 
ber 1st,  1868),  and  the  plaintiff  inquired  of  the  defendant  if  they  had  been  with  a 
buck,  the  defendant  represented  that  they  had  not,  and  plaintiff  thereupon 
delivered  up  the  contract  and  accepted  the  sheep. 

The  sheep  had,  as  the  proof  showed,  been  with  a  buck  at  an  improper  season, 
and  commenced  dropping  their  lambs  during  the  winter,  and  a  number  of  the 
lambs  died  in  consequence,  of  being  dropped  in  cold  weather. 

To  establish  a  measure  of  damages,  the  plaintiff  put  the  question,  "What  were  these 
sheep  worth  less  by  reason  of  their  dropping  their  lambs  earlier  than  if  in  proper 
season  V  The  question  was  objected  to  as  incompetent,  and  not  the  legal  and 
proper  measure  of  damages.  The  objection  was  overruled,  and  the  witnesses 
answered,  $2  75  each. 

This  depreciation  in  value  was  founded  solely,  as  appeared  from  their  testimony, 
upon  their  estimate  of  the  value  of  lambs  in  August  aud  September  afterwards,  as 
sold  to  the  butchers : 

Held,  that  this  evidence  was  clearly  incompetent  on  the  subject  of  damages.  It 
furnished  no  foundation  for  estimating  damages  on  account  of  the  breach  of  the 
contract  which  was  claimed.  It  is  altogether  too  remote,  fanciful  and  specula- 
tive to  form  a  standard  for  estimating  damages.  It  does  not  touch  the  diminished 
value  of  the  animals  themselves,  but  only  the  increased  value  of  their  progeny. 

The  true  criterion,  if  there  was  a  breach  ,was,  what  the  animals  were  worth  less  at 
the  time  for  sale  in  the  market,  with  their  true  condition  known  to  the  pur- 
chaser : 

Held,  also  that  there  was  no  breach  of  the  contract  by  the  defendant.  The  defend- 
ant proved,  and  it  was  uncontradicted  by  the  plaintiff,  that  the  sheep  when  he 
took  them  of  the  plaintiff  were  in  the  same  condition  in  regard  to  their  pregnancy, 
as  those  he  returned,  and  began  to  drop  their  lambs  in  January,  and  dropped 
them  in  February  and  March.  And  the  contract  was  that  the  sheep  were  to  be 
returned  in  the  same  condition  as  when  taken — which  they  were  in  fact. 

Fourth  Department)  General  Term,  November,  1870. 

Before  MULLIN,  TALCOTT  and  JOHNSON,  JJ. 

THIS  action  was  brought  in  a  justice's  court,  to  recover 
damages  for  an  alleged  breach  of  warranty  in  a  contract 
for  the  letting  of  a  number  of  sheep. 
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December  20,  1866,  plaintiff  loaned  to  defendant  a 
number  of  sheep  to  be  returned  at  the  end  of  two  years, 
in  as  good  condition  in  all  respects  as  when  received,  and 
for  the  use  of  which  he  was  to  receive  from  defendant  lib. 
6oz.  of  wool,  per  head,  each  year. 

The  contract  was  in  writing,  and  at  the  expiration  of 
the  time,  the  defendant  surrendered  the  sheep,  and  plaintiff 
accepted  them,  and  delivered  up  the  contract.  At  the 
time  the  sheep  were  returned,  the  plaintiff  asked  defend- 
ant if  they  had  been  with  a  buck,  the  defendant  represented 
that  they  had  not,  and  plaintiff  relying  on  that  representa- 
tion, delivered  up  the  contract  and  accepted  the  sheep. 
The  sheep  had  as  the  proof  showed,  been  with  a  buck 
at  an  improper  season,  and  commenced  dropping  their 
lambs  during  the  winter,  and  a  number  of  the  lambs  died  in 
consequence  of  being  dropped  in  cold  weather.  To  estab- 
lish a  measure  of  damages,  the  plaintiff  put  the  following 
question,  "  What  were  these  sheep  worth  less  by  reason  of 
their  dropping  their  lambs  earlier  than  if  in  proper  season  ?" 
This  question  was  objected  to  as  incompetent,  and  not  the 
legal  and  proper  measure  of  damages.  The  objection  was 
overruled  and  the  witness  answered  $2  75  each. 

The  justice  rendered  a  judgment  against  the  defendant 
for  $21  28,  damages  besides  costs. 

The  defendant  appealed  to  the  county  court  of  Jefferson 
county,  from  the  judgment  of  the  justice,  which  court 
having  affirmed  said  judgment,  the  defendant  appealed  to 
this  court. 

MOORE  &  McCARTiN,  for  appellant. 

I.  The  plaintiff  was  the  first  witness  sworn  on  the  ques- 
tion of  damages,  when  the  following  question  was  pro- 
pounded to  him,  "What  were  these  sheep  worth  less  by 
reason  of  their  dropping  their  lambs  earlier  than  if  in  proper 
season  ?" 
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1st.  This  question  was  objected  to  as  incompetent  and  not 
the  legal  or  proper  measure  of  damages.  The  court  overruled 
the  objection,  and  held  the  evidence  competent.  This  rul- 
ing was  clearly  erroneous.  The  measure  of  damages  in  an 
.action  for  breach  of  warranty  in  the  sale  or  exchange  of 
personal  property,  is  the  difference  between  the  value  of 
the  property,  at  the  time  of  the  sale.  Considering  it  as  cor- 
responding with  the  warranty,  and  its  value  with  the  defect 
complained  of.  Hence,  if  it  can  be  held,  that  a  warranty 
was  established  in  this  case,  the  damages  the  plaintiff  was 
entitled  to  recover  was  the  difference  between  the  value  of 
the  sheep,  considering  them  as  corresponding  with  the 
alleged  warranty,  and  their  value  with  the  alleged  defects 
at  the  time  of  delivery  to  plaintiff,  December,  1S68.  Mutter 
agt.  Eno,  4  Kern,  597  ;  Voorhees  agt.  Earl,  2  Hill,  288 ; 
Gary  agt.  Gruman,  4  Hill,  625  ;  Comstock  agt.  Hutchinson, 
10  Sari.,  211;  Eichardson  agt.  Mason,  53  Barb.,  601.) 

This  wit.iess  on  his  cross-examination  said,  that  he 
arrived  at  the  damages  by  estimating  what  lambs  could 
have  been  sold  for  in  July  or  August,  1869,  and  not  what 
sheep  were  worth  in  December,  1868,  at  the  time  the  lease 
terminated. 

2d.  Ebenezer  Williams,  a  son  of  plaintiff,  was  the  next 
witness  called,  and  was  asked  the  following  question : 
"  What  were  these  sheep  worth  less,  dropping  their  lambs 
in  February  and  March,  than  in  proper  season  ?"  This 
question  was  objected  to,  overruled,  and  the  witness  an- 
swered, "I  think,  from  twenty  to  twenty-four  shillings.'* 

On  cross-examination,  he  says:  "My  opinion  of  dam- 
ages is  predicated  on  what  lambs  are  worth  in  July  and 
August,  and  not  on  what  sheep  were  worth  last  December." 

It  was  clearly  a  speculative  way  of  arriving  at  the  dam- 
ages, as  both  witnesses  were  estimating  what  lambs  would 
sell  for  in  July  and  August,  1S69,  and  the  suit  was  tried  in 
June,  1869.  There  was  no  other  evidence  given  on  the 
trial  on  the  subject  of  damages  j  and  thus  it  will  be  seen, 
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there  was  not  a  word  of  competent  evidence  on  the  question 
of  damages  in  the  case. 

1st.  Because  the  inquiry  did  not  call  for  the  true  rule  or 
measure  of  damages. 

2d.  It  should  have  been  confined  to  the  time  of  sale. 

3d,  The  witnesses  were  not  shown  competent. 

II.  The  evidence  in  the  case  does  not  establish  a  contract 
of  warranty.     The  plaintiff  must  allege  the  existence  and 
terms  of  an  implied  warranty  as  explicitly  as  in  case  of  an 
express  warranty.     This  he  failed  to  do  (  Prentice  agt.  Dike, 
6  Duer,  220). 

The  learned  judge  who  decided  the  case  in  the  court  be- 
low, says  in  his  opinion,  "  There  is  no  dispute,  that  the 
rule  of  damages  is  the  difference  in  value  of  the  sheep,  if  in 
the  condition  that  the  defendant  warranted,  and  their  value 
in  the  condition  in  which  they,  in  fact,  were,"  and  then 
adds,  that  he  thinks  the  question  asked  was  ''tantamount 
to  this." 

The  difficulty  with  this  decision  is,  that  it  is  directly  in 
conflict  with  a  series  of  decision  from  the  case  of  Voorhees 
agt.  Earl,  (2  Hill,  288),  down  to  the  present  time.  And 
the  only  case  cited  by  the  learned  judge,  in  his  opinion,  (53 
Barb.,  601),  holds  directly  the  contrary  of  this  new  rule  of 
evidence. 

III.  The  contract  being  in  writing,  and  the  sheep  having 
been  returned  and  delivered  on  the  day  they  were  due  by 
its  terms,  and  the  contract  surrendered   up,  such   delivery 
and  surrender  were  an  acceptance,  and  satisfaction  of  said 
contract,  and  the  plaintiff  cannot  recover  upon  it. 

IV.  The  contract  was  in  all  respects,  fulfilled.    The  proof 
bowed,  that  the  sheep  were  returned  in  the  same  condition 
in  regard  to  pregnancy   as   when  receive   from   plaintiff 
Hence,  the  contract  was  not  broken, 

W.  C.  THOMPSON  for  respondent. 
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I.  The  ewes  began  dropping  their  lambs  in  February  and 
through  March,  and  in   consequence  of  the  inclemency  of 
the  weather  the  lambs  were  lost. 

If  defendant  had  spoken  truly,  the  plaintiff  might  have  re- 
fused to  receive  them,  or  could  have  butchered  the  sheep 
and  not  kept  them  ;  but  he  kept  them  on  defendant's  repre- 
sentation. The  plaintiff  received  the  sheep  upon  the 
assurance  of  the  defendant,  which  assurance  was  false  in 
j'act ;  hence,  there  was  a  warranty,  and  breach  of  it. 

II.  The  sheep  began  dropping  their  lambs  three  months 
earlier  than  defendant's  assurance.     The  question,  "  How 
much  less  were  these  sheep  worth  by  reason  of  dropping 
their  lambs  earlier,  than  if  in  proper  season  T"  was  equiva- 
lent to  asking  how  much  less  were  the  sheep  worth  by  reason 
of  their  not  having  been  as  warranted.      The  question  was 
within  the  rule  laid  down  by  all  courts  on  this  subject. 

By  the  court,  JOHNSON,  J. — Assuming  that  the  contract  had 
been  broken  by  the  defendant,  as  alleged,  "  in  not  returning 
the  sheep  in  as  good  condition  as  when  let,"  which  seems 
quite  doubtful  upon  the  evidence;  still  the  judgment  can- 
not be  sustained.  The  contract  between  the  parties  was  in 
writing,  and  by  it  the  sheep  were  to  be  returned  on  the  first 
day  of  December.  They  were  returned  on  that  day,  and 
the  plaintiff  after  examining  them,  accepted  them  as  a  ful- 
filment of  the  contract,  and  surrendered  the  contract  to  the 
defendant.  The  contract  had  been  kept  by  the  plaintiff,  and 
he  gave  it  up  to  the  defendant  on  the  return  of  the  sheep 
as  satisfied.  The  plaintiff  claims  that  when  the  sheep  were 
returned,  the  defendant  represented  to  him  that  no  ram.  had 
had  access  to  the  ewes,  when  in  fact  they  were  in  an  ad- 
vanced state  of  pregnancy,  and  that  had  he  known  their 
true  situation  in  that  regard,  he  would  not  have  accepted 
them  when  returned,  and  surrendered  the  contract.  The 
defect  in  the  condition  of  the  sheep,  on  account  of  which 
damages  are  claimed,  is  that  they  were  so  far  advanced  in 
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pregnancy,  that  they  brought  forth  their  lambs  in  February 
and  March,  which  is  an  improper  season,  and  that  in  conse- 
quence of  the  lambs  coming  so  early,  they  could  not  be 
raised,  but  all  died.  The  proper  season  is  shown  to  be  the 
last  of  April  and  the  months  of  May  and  June.  The  plain- 
tiff claimed,  and  by  the  testimony  of  himself  and  his  son, 
sought  to  prove  that  the  ewes  were  each  worth  $2  75  less 
than  they  would  have  been  had  they  not  dropped  their 
lambs  at  this  improper  season.  This  depreciation  in  value 
was  founded  solely,  as  appears  from  their  testimony,  upon 
their  estimate  of  the  value  of  lambs  in  August  and  Septem- 
ber afterwards,  as  sold  to  the  butchers. 

This  evidence  was  objected  to  by  the  defendant  when 
given,  and  he  moved  to  strike  it  out  after  it  was  given,  as 
an  improper  measure  and  basis  of  damages,  but  his  objection 
and  motion  were  overruled  by  the  justice.     This  evidence 
was  clearly  incompetent  on  the  snbject  of    damages.      It 
furnished  no  foundation  for  estimating  damages,  on  account 
of  the  breach  which  was  claimed.     It  assumes  that  the  ewes 
were  by  the  contract,  to  be  returned  in  a  condition  to  bring 
forth  lambs  at  the  proper  season,  and  that  the  lambs  when  thus 
brought  forth  would  all  have  lived,  and  in  August  and  Sep- 
tember thereafter  have  been  in  a  fit  condition  for  the  butcher, 
and  of  the  value  of  $2  75,  which  the  plaintiff  had  sold  his 
lambs  for,  that  season.     This  is  altogether  too  remote,  fan- 
ciful   and  speculative  to   form  a  standard  for    estimating 
damages.     It  involves  too  many  contingencies,  and  does  not 
touch  the  diminished  values  of  the  animals  themselves,  but 
only  the  increased  values  of  their  progeny.     The  true  crite- 
rion, if  there  was  a  breach,  was  what  the  animals  were  worth 
less  at  the  time  for  sale  in  the  market,  with  their  true  con- 
dition known  to  the  purchaser.     There  was  no  evidence  on 
that  subject,  except  it  was  shown  by  the  plaintiffs  son,  that 
ewes   which  dropped   their  lambs  thus  early  were  worth 
more  the  succeeding  Fall  to  sell  to  the  butcher  than  those 
which  dropped  their  lambs  as  late  as  May  and  June.     This 
You  XLL  28 
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was  also  evidence  tending  to  show  that  lambs  dropped  thus 
early  were  worth  more,  if  raised  in  August  and  September, 
than  if  dropped  in  May  or  June. 

But  the  plaintiff  gave  no  evidence  to  show  what  condi- 
tion the  sheep  were  in  as  to  pregnancy,  when  let  to  the  de- 
fendant, whether  they  were  pregnant  at  all,  or  whether 
they  were  in  a  condition  to  bring  forth  their  lambs  in  Feb- 
ruary or  March,  or  in  May  or  June.  Consequently,  there  was' 
nothing  on  his  part  to  show  affirmatively  that  the  sheep 
were  when  returned,  in  a  condition  different  from  the  con- 
dition they  were  in  when  let  to  the  defendant.  The 
defendant,  on  the  contrary,  testified,  and  produced  other 
witnesses  to  prove,  that  the  sheep  when  he  took  them  of  the 
plaintiff,  were  in  the  same  condition,  in  that  regard,  as  those 
he  returned,  and  began  to  drop  their  lambs  in  January,  and 
dropped  them  in  February  and  March.  This  was  uncontra- 
dicted  by  the  plaintiff.  The  contract  was  that  the  sheep 
were  to  be  returned  in  the  same  condition  as  when  let. 

They  were  taken  to  be  returned  in  two  years,  and  if  they 
were  returned  in  the  same  unfavorable  condition  as  to  preg- 
nancy as  when  received,  the  contract  has  not  been  broken, 
whatever  damages  the  plaintiff  may  have  sustained  by 
reason  of  'his  lambs  having  come  too  early  for  their  safety 
and  his  profit.  The  contract,  therefore,  is  not  shown  to 
have  been  broken.  But  if  it  had  been,  the  testimony  in 
regard  to  damages  was  incompetent  and  improper.  The 
judgment  of  the  county  court  and  of  the  justice  must 
therefore  be  reversed. 
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SUPREME  COURT. 


MART  A.  HINES,  appellant,  agt.  THE  CITY  OF  LOCKPORT, 
respondent. 

The  common  council  of  the  city  of  Lockport,  have  the  power  and  it  is  their  duly  to 
make  and  repair  crosswalks  in  that  city.  These  are  not  left  to  be  inferred,  but  are 
expressly  givenand  imposed  by  the  charter.  And  the  city  is  liable  for  whatever 
damages  individuals  may  sustain  by  reason  of  the  omission  to  keep  in  repair  such 
crosswalks. 

The  common  council,  in  addition  to  the  powers  mentioned  above,  have  (by  their 
charter),  that  of  commissioners  of  highways  of  towns,  and  under  that  power  it  is 
the  imperative  duty  of  the  common  council  to  cause  crosswalks,  &c.,  to  be  re- 
paired and  if  it  is  not  done,  the  city  is  liable  for  any  personal  injuries  to  any  one 
by  reason  of  such  neglect. 

The  language  of  the  charter  is  permissive — the  common  council  may  regulate,  &c. 
But  this  does  not  authorize  the  common  council  to  omit,  in  its  discretion  to  perform 
the  duty,  and  not  be  liable  for  damages  resulting  from  such  omission.  Such  is 
not  the  law. 

If  the  common  council,  in  their  discretion,  make  a  new  street,  sidewalk,  crosswalk, 
dec.,  the  same  discretion  require  it  to  keep  them  in  repair,  or  become  liable  for 
the  consequences,  in  case  of  neglect. 

If  the  common  council  desires  to  exempt  itself  from  liability  by  reason  of  the  want 
of  fuuds,  it  must  prove  the  fact,  and  unless  proved,  it  is  liable. 

Fourth  Judicial  Department. 

Syracuse,  General  Term,  May,  1871. 

Before  MULLIN,  P.  J.,  JOHNSON  and  TALCOTT,  JJ. 

THIS  was  an  appeal  by  the  plaintiff  from  a  judgment  en- 
tered on  report  of  a  referee,  dismissing  the  complaint,  with 
costs.  The  report  of  the  referee  is  as  follows : 

To  the  Supreme  Court  of  the  State  of  New  York  : 

The  undersigned,  to  whom,  by  an  order  dated  the  6th 
<3ay  of  October,  1670,  the  issues  in  this  action  were  referred 
to  the  undersigned  to  hear,  try  and  determine  the  same, 
begs  leave  to  report :  That  he  has  been  attended  by  the 
plaintiff  and  her  attorney  and  counsel,  and  by  the  attorneys 
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and  counsel  of  the  defendant,  and  has  taken  the  evidence  or* 
behalf  of  the  respective  parties  touching  the  questions  of 
fact  involved,  respectively  submitted  by  them  on  their  be- 
half;  and  after  hearing  the  arguments  of  the  counsel  of  the 
respective  parties  thereupon,  and  after  due  consideration 
thereupon  had,  finds  and  determines  as  questions  of  fact. 

Frst.  That  in  August,  1867,  Spring  street,  running 
northerly  and  southerly,  and  Chesnut  street,  running 
easterly  and  westerly,  intersecting  each  other,  were  public 
highways  in  the  city  of  Lockport,  and  in  that  month,  under 
the  direction  of  the  common  council  of  said  city,  a  plank 
cross-walk  was  built  across  Spring  street,  along  the 
northerly  line  of  Chesnut  street,  by  the  parties  deemed  by 
said  common  council  to  be  benefited  thereby. 

The  east  part  of  the  walk  was  constructed  by  laying 
two  courses  of  three-inch  oak  plank,  extending  westerly 
from  the  sidewalk  across  the  gutter  or  ditch  on  the  easterly 
side  of  Spring  street. 

The  interior  edges  of  these  planks  were  crooked,  so  as  to 
leave  immediately  over  the  gutter  an  opening  between  the 
planks  some  four  inches  wide  and  several  feet  long,  tapering 
to  the  extremities.  This  opening,  at  the  time  the  walk  was 
constructed,  was  closed  by  fitting  in  a  piece  of  plank,  which 
was  fastened  with  a  spike.  This  crosswalk  was  built  in  a 
proper  and  substantial  manner  and  was,  at  the  time  of  its 
completion,  in  all  respects  safe. 

About  a  year  after  the  completion  of  the  walk,  the  two 
planks  in  question  became  loosened  from  their  fastenings 
and  the  piece  which  had  been  put  in  to  close  up  the  open- 
ing between  them  was,  by  some  unknown  cause,  removed, 
leaving  an  opening  between  the  planks  in  question,  varying 
at  times,  from  four  to  six  inches  in  width,  as  the  planks 
worked  apart  after  being  loosened.  This  opening  rendered 
the  sidewalk  in  question  dangerous  to  persons  passing  over 
it,  particularly  in  the  night  time. 

On  the  30th  of  June,  1870,  in  the  night  time  and  during 
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a,  severe  thunder  storm,  in  the  darkness,  which  was  great, 
except  when  lighted  by  flashes  of  lightning,  the  plaintiff, 
in  passing  along  the  crosswalk  in  question,  without  knowing 
its  dangerous  condition  and  without  fault  or  carelessness  on 
her  part,  accidentally  stepped  through  the  opening  between 
the  planks  in  question,  into  a  deep  gutter  or  ditch  beneath, 
which  caused  her  to  fall  heavily,  and  to  severly  injure  one 
foot  and  leg  and  one  arm  and  shoulder  of  the  plaintiff. 

The  crosswalk  in  question  had  been  in  this  dangerous 
condition  for  about  one  year  prior  to  the  injury  of  the 
plaintiff,  and  its  dangerous  condition  during  that  time  had 
been  plainly  visible  to  all  who  passed  that  way  in  the  day 
time. 

The  defendant  had  not  been  expressly  notified  of  the 
dangerous  condition  of  this  crosswalk  before  the  injury  of 
the  plaintiff,  but  its  dangerous  condition  had  existed  for  so 
long  a  time,  plainly  to  be  seen  by  all  passing  that  way,  that 
the  defendant  had  thereby,  and  before  the  accident,  con- 
structive notice  of  such  condition  of  said  crosswalk. 

The  injuries  received  by  the  plaintiff  on  the  night  in 
question,  were  not  occasioned  by  nor  contributed  to  by 
any  negligence  on  her  part,  but  her  injuries  were  aggra- 
vated by  neglect  on  her  part  afterwards.  These  injuries 
were  not,  probably,  of  a  permanent  character,  but  they 
necessarilly  caused  her  much  pain  for  several  weeks, 
•during  which  she  was,  for  a  part  of  the  time,  confined  to 
her  room,  and  thereby  was  unable  to  pursue  her  usual 
avocation.  She  was  a  painter,  paper-hanger  and  laundress, 
And  was  and  is  dependent  upon  her  labor  for  support.  In 
order  to  be  cured  of  her  injuries  she  also  necessarily  em- 
ployed medical  aid,  and  procured  medical  applications  at 
considerable  expense  to  her.  That  in  consequence  of  the 
injuries  the  plaintiff  received  on  the  night  in  question,  she 
suffered  damages,  for  which  the  sum  of  three  hundred  dollars 
•would  be  a  reasonable  compensation. 

Second.  As  conclusions  of  law,  I  find  that  the  common 
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council  of  the  city  of  Lockport  has,  under  its  charter,  dis- 
cretionary powers  to  direct,  by  ordinance,  the  crosswalk* 
within  the  city  to  be  repaired,  and  to  cause  an  assessment 
of  the  expense  of  making  such  repairs,  to  be  made  on  the 
property  deemed  to  be  benefited  thereby,  and  not  other- 
wise. 

That  the  failure  of  the  common  council  of  the  city  of 
Lockport  in  the  exercise  of  its  discretionary  powers  to  direct 
the  repairs  of  the  crosswalk  in  question,  to  be  made  so  as 
to  remedy  its  dangerous  condition,  does  not  render  the  city 
liable  to  the  plaintiff  for  the  damages  which  she  has  sus- 
tained in  consequence  of  such  injuries  as  she  received  by 
reason  of  the  dangerous  condition  of  the  crosswalk. 

That  the  plaintiff's  complaint  be  dismissed,  and  the 
defendant  have  judgment  accordingly,  with  costs. 

Dated  November  7th,  ]870,  A.  W.  BRAZEE,  referee. 

S.  W.  LOCKWOOD,  for  appellant. 

I.  The  defendant  is  a  municipal  corporation,  incorporated 
under  chap.  365,  Laws  of  1865.  A  municipal  corporation 
is  bound  to  keep  its  streets,  sidewalks  and  crosswalks  in  a 
safe  condition  for  public  use,  and  free  from  dangerous  de- 
fects, which  vigilance  and  care  can  detect  and  remove.  A 
person  may  walk  or  drive  in  the  darkness  of  the  night,, 
relying  upon  the  belief  that  the  corporation  has  performed 
its  duty,  and  that  the  streets  or  walks  are  in  a  safe  condi- 
tion. The  person  walks  by  faith,  justified  by  law,  and  if 
his  faith  is  unfounded  and  he  suffers  an  injury,  the  party  in 
fault  must  respond  in  damages  (Davenport  «igt.  Ruckman  and 
The  Mayor  of  New  York,  37  N.  Y.,  568  ;  Furzee  agt.  New 
York  City,  3  Hill,  612;  Storrs  agt.  City  of  Utica,  17 
N.  T.,  104  ;  Conrad  agt.  The  Village  of  Ithica,  16  N.  Y.r 
158;  Hutson  agt.  Mayor,  &c.,  New  York,  9  N.  Y.,  163  -r 
Hickock  agt.  Village  of  Plattslmrgh,  IQ  N.  Y.,  161  ;  Weet 
agt.  The  Trustees  of  the  Village  of  Brockport  (opinion  by  Jus- 
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tice  Selderi),  16  N.  Y.,  161  ;  Clark  agt.  The  City  of  Lockport, 
49  Barb.,  580  ;  Wallace  agt.  The  Mayor,  &c.,  New  York,  2 
Hilt.,  440  ;  Rochester  Lead  Co.  agt.  City  of  Rochester,  3 
Comst.,  463. 

By  ch.  824,  Laws  0/1867,  Title  5,  §  1  (as  amended),  "  The 
common  council  shall  be  commissioners  of  highways  for 
said  city.  They  may  regulate,  repair,  amend,  alter  and  clean 
the  streets,  alleys,  highways,  bridges,  side  and  crosswalks, 
drains,  sewers,  wharves,  piers,  docks,  canals  and  slips  in 
said  city,  and  prevent  the  incumbering  of  the  same  in  any 
manner,  and  protect  the  same  from  encroachments  and  in- 
jury. They  may  direct  and  regulate  the  planting,  rearing 
and  preserving  of  ornamental  trees  in  the  streets  and  parks 
of  said  city.  But  nothing  herein  contained  shall  prevent  the 
improving  of  highways  by  local  assessment." 

The  referee,  m  his  findings  as  conclusions  of  law,  seems 
to  have  overlooked  the  express  powers  granted  to  the  com- 
mon council,  as  commissioners  of  highways  for  said  city,  to 
repair  the  crosswalk  in  question  according  to  the  above  sec- 
tion, and  does  not  make  any  distinction  on  that  account, 
which  has  been  recognized  by  well  settled  authorities,  here- 
tofore cited  (see  Clark  agt.  The  City  of  Lockport,  48  Barb., 
580,  and  cases  there  cited). 

The  defendant  is  provided  with  a  superintendent  of  streets 
(chap.  365,  Laws  of  1865,  title  4,  §  12). 

The  defendant  has  power  to  direct  the  making,  curbing, 
repairing  streets,  sidewalks  and  crosswalks  (Laws  of  1865, 
chap.  365,  title  3,  §  8,  sub.  17,  19,  22,  28). 

Where  a  municipal  corporation  is  empowered  by  its  char- 
ter to  keep  its  streets  and  walks  in  repair,  it  is  bound 
to  do  so  }  although  the  language  is  that  of  permission  and 
not  of  command,  its  nature  is  plainly  imperative  (Hutson 
agt.  Mayor,  &c.,  of  N.  Y.,  9  N.  Y.,  163,  168,  169  ;  Furzee 
agt.  N.  Y.  City,  3  Hill,  612  ;  Adsitand  others  agt.  Brady,  4 
Hill,  630  ;  1st  Denio,  601). 

The  defendant  is  expressly  empowered  to  make,  or  order 
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and  direct  the  making  of,  general  or  local  improvements  in 
the  streets,  lanes  or  alleys  of  said  city  (see  charter  of  defend- 
ant, §  1,  sub.  8,  title  3,  Laws  of  1865). 

The  crosswalk  in  question  was  in  the  street  or  highway 
and  part  and  parcel  thereof;  it  was  constructed  across  Spring 
street. 

If-  the  crosswalk  in  question  is  to  be  considered,  in  effect, 
a  sidewalk,  then  it  is  a  part  of  the  highway  (see  Wallace 
agt.  The  Mayor,  &c.,  of  New  York,  2  Hilt.,  440 ;  Daven- 
port agt.  Euckman^  37  N.  T.,  573). 

Although  the  corporation  may,  by  ordinance,  impose  the 
duty  of  reparing  sidewalks  or  crosswalks  upon  the  adjoining 
owners,  this  does  not  relieve  the  corporation  from  the  lia- 
bility (Wallace  agt.  Mayor,  &c.,  of  N.  Y.,  2  Hilt.,  450— 
451). 

The  defendant  is  provided  with  a  highway  fund  of  $2,500 
a  year  to  defray  incidental  expenses  in  repairing  the  high- 
ways (Laws  of  1869,  chap.  835,  §  1,  of  title  7  (as  amended), 
page  2007). 

Section  18,  title  5  of  said  charter,  Laws  0/1867:  "The 
moneys  collected  for  poll  tax  shall  be  used  for  highway  pur- 
poses, and  the  commissioner  of  streets  shall  be  an  overseer  of 
highways,"  &c. 

The  crosswalk  in  question  extended  over  a  deep  gutter  or 
ditch.  It  is  submitted  that  it  may  properly  come  under  ad- 
ditional §  21,  to  title  5,  Laws  of  1869,  chap.  835,  as  follows : 
"  The  common  council  may  construct,  repair  and  maintain 
bridges,  culverts  and  reservoirs,  at  the  expense  of  the  city,' 
&c. 

If  the  defendant  had  a  discretionary  power  to  build  the 
crosswalk  in  question,  or  to  have  compelled  the  adjoining 
owners  to  build,  yet  having  acted  under  the  power  granted, 
they  were  bound  to  see  that  it  was  kept  in  a  safe  condition 
of  repair;  though  the  language  of  the  statute  may  be  per- 
missive or  discretionary,  yet  it  is  plainly  imperative  (Hutson 
agt.  Mayor  of  N.  Y.,  9  N.  Y.,  167,  168,  169). 
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II.  The  referee,  in  deciding  the  case  in  question,  has,  un- 
doubtedly, based  his  conclusions  of  law  upon  the  theory 
advanced  in  the  cases  of  Hart  agt.  The  City  of  Brooklyn  (36 
Barb.,  226)  ;  Cole  agt.  The  Village  of  Medina  (27  Barb,  218); 
Peck  agt.  The  Village  of  Batavia  (32  Barb.,  634).     I  think  it 
will  be  conceded  that  Judge  MARVIN,  of  the  8th  judicial  dis- 
trict, who  gave  his  opinion  in  the  two  cases  last  mentioned,  has 
decided"  the  case  of  Clark  agt.  The  City  of  Lockport  (49  Barb., 
580),  adverse  to  his  theory  in  those  cases.     He  yields  to  the 
principle   advanced  in  the  confirmation  of  the  Plattsburgh 
case  by  the  court  of  appeals. 

The  case  of  Hart  agt.  The  City  of  Brooklyn  ($6v-jBdr£., 
226)  is  not  a  parallel  case  with  the  one  in  question.  The 
powers  granted  to  the  common  council  of  the  city  of 
Brooklyn  in  relation  to  the  side  or  crosswalks,  is  extremely 
limited  (Laws  of  1834,  chap.  92,  §26,  sub.  16  and  20) 
The  common  council  is  nowhere  made  commissioners  of 
highways  for  said  city.  The  main  powers  granted  in  relation 
to  side  or  crosswalks,  is  as  follows :  "  To  direct  and  regulate 
the  flagging  of  sidewalks,  or  laying  the  same  with  brick,  to 
prevent  encumbrances  on  the  same,  and  to  compel  the 
keeping  of  the  same  cleared  and  free  from  snow,  ice  or  dirt, 
and  to  direct  the  sweeping  and  cleaning  of  streets  by  the 
persons  owning  or  occupying  premises  fronting  thereon." 

III.  The  referee  has  decided  that  the  defendant  is  not  lia- 
ble to  the  plaintiff  for  the  injuries  she  has  sustained,  upon 
the  theory  that  the  defendant,  under  its  charter,  has  discre- 
tionary powers  to  direct,  by  ordinance,  the  crosswalks  with- 
in the  city  to  be  repaired.     If  such  discretionary  powers  be 
a  release  of  the  defendant's  liability,  then  the  gross  abuse  of 
such  discretionary  powers  is  equally  without  a  remedy  for 
the  person  who  may  suffer  injuries  by  the  defendant's  neglect 
to  repair. 

A  dangerous  defect  in  a  sidewalk  or  crosswalk  may,  ac- 
cording to  this  theory,  exist  for  years,  and  be  especially  no- 
torious to  the  observation  of  the  common  council,  but  that 
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discretionary  power  would  be  the  shield  against  the  damages 
resulting  through  such  gross  neglect. 

By  the  acceptance  of  the  privileges  and  franchises  granted 
in  the  charter  of  the  defendant,  and  the  ample  means  pro- 
vided for  the  agents  and  servants  of  the  defendant  to  keep 
in  repair  the  crosswalk  in  question,  parties  have  the  right 
to  expect  that  while  they  are  pursuing  their  avocations,  the 
officers  'Of  the  defendant  have  performed  their  duty.  And 
if  a  person  be  maimed  for  life,  or  receive  a  severe 
injury,  like  the  plaintiff  in  this  case,  through  the  neglect  of 
such  officers  to  perform  their  duty,  the  defendant,  according 
to  the  authorities  heretofore  cited,  should  respond  in  dam- 
ages. Though  the  plaintiff  be  poor,  yet  with  a  positive 
conviction  that  the  referee  who  has  decided  against  her  in 
this  case,  is  in  error  in  his  conclusions  of  law,  she  therefore 
resorts  to  this  appeal,  relying  upon  the  belief  that  the  law, 
based  upon  more  solid  and  equitable  principles  will  afford 
compensation  to  her  for  the  injuries  received. 

JAMES  F.  FITTS,  for  respondent. 

I.  These' findings  of  fact  at  once  place  this  case  outside 
of  that  numerous  class,  in  which  it  has  been  held  that  a 
municipal  corporation  is  liable  to  private  damages  resulting 
from  the  carelessness,  unskillfulness,  or  negligence  of  such 
corporation  or  its  agents  in  the  original  construction  or  re- 
pairs of  public  works.  In  other  words,  that  when  the  cor- 
poration undertakes  to  exercise  its  powers,  it  must  do  so 
with  due  care  and  skill.  (See  Conrad  agt.  The  Trustees  of 
Ithaca,  16  N.  Y.,  158;  Rochester  White  Lead  Company 
agt.  City  of  Rochester,  3  Comst.  463 ;  Lloyd  agt.  Mayor, 
&c.,ofNew  York,  1  Seld.,  369). 

In  the  case  at  bar,  the  defendant  did  not  repair,  nor  un- 
dertake to  repair  said  crosswalk.  This  action  is  brought 
upon  the  theory  that  defendant  is  legally  bound  to  nuike 
such  repair.  But, 
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II.  The  city  of  Lockport  has  by  law  discretionary,  judicial 
powers,  relative  to  the  making  and  repair  of  sidewalks  and 
crosswalks  within  its  corporate  limits.  Its  failure  in  any 
case  to  repair,  is  simply  a  legitimate  exercise  of  such  power, 
and  it  can  incur  no  liability  for  private  damages  therefor. 
(See  Chap.  824,  sec.  1,  Laws  of  1867,  Chap.  542  Laws  of 
1866,  "Of  Local  Improvements," pages,  1162,  1163,  1164, 
Sees.  1,  3,  and  5). 

Other  acts  relating  to  the  city  of  Lockport  are  (Chap, 
365,  Laws  of  1865  ;  Chap.  809,  Laws  of  1868.) 

The  provisions  referred  to  are,  briefly,  that  the  common 
council,  of  said  city,  may  repair  crosswalks;  that  any  such 
repair  (the  same  being  a  local  improvement)  shall  be  equally 
assessed  upon  the  property  benefited  ;  and  that,  the  same 
being  one  of  those  local  improvements  that  can  be  made  by 
the  persons  interested,  they  must  have  thirty  days  notice  to 
make  the  same,  when,  the  same  not  being  made,  the  work 
may  be  let,  and  the  expense  shall  be  a  lien  on  the  property 
assessed.  It  cannot  be  assessed  upon  all  the  property  in  the 
city,  nor  paid  out  of  any  general  or  other  fund,  nor  can  it 
be  made  by  the  city  in  the  first  instance.  The  referee's  con- 
clusions of  law,  are  based  upon  these  statutes,  and  decisions 
hereinafter  referred  to. 

The  crosswalk  in  question  was  a  local  improvement. 
The  referee  finds  that  it  was  built  by  the  parties  deemed 
benefited  thereby.  It  could  only  be  repaired  in  the  same 
manner. 

The  following  cases  are  relied  upon  by  respondent  a& 
conclusive  against  its  liability  in  this  case.  (Cole  agt.  Trus- 
tees, of  Medina,  27  Barb.,  218;  Peck  agt.  The  Village  of 
Batavia,  32  Barb.,  634;  Hart  et.  al.  agt.  The  Cdy  of  Brook- 
lyn, 36  Barb.,  226). 

And  the  law,  as  settled  by  these  cases,  has  been  fully 
approved  by  the  court  of  appeals.  (See  Mills  ct.  al.  agt. 
City  of  Brooklyn,  32  N.  Y.,  496,  497,  498),  in  which 
the  court  adopts  this  doctrine  of  discretionary  or  judicial 
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powers,  and  cites  the  opinion  in  Cole  agt.  Medina,  (supra), 
with  approval.  See  also  opinion  of  BEARDSLET,  J.,  ia 
Wilson  agt.  The  Mayor,  &c.,  of.N.  T.,  (1  Denio,  599). 

III.  It  may  be  contended  by  appellant  that  the  court  of 
appeals  has  settled  the  principle  that  where  the  legislative 
officers  of  a  municipal  corporation  are  made  by  law  com- 
missioners of  highways  of  their  municipality,  the  liability 
for  damages  resulting  from  non-repair  of  streets  is  positive. 
See  case  of  Detroit  agt.  Blakeby,  (Am.  Law  Register  for 
November,  1870),  in  which  all  the  New  York  cases  are  col- 
lected and  reviewed,  and  a  contrary  conclusion  reached. 

The  cases  are  few  and -unsatisfactory,  however,  which  hold 
municipalities  to  such  liability  for  non-repair.  And  in  the 
general  term  cases  cited,  the  distinction  is  carefully  drawn 
between  streets  and  side  or  crosswalks.  The  duties  of  muni- 
cipal officers,  as  commissioners  of  highways,  do  not  relate 
to  walks.  The  case  of  Davenport  agt.  Ruckman  and  Mayor, 
<&c.,  of  New  York,  (37  N.  Y..  568),  may  be  cited  by  appellant 
as  holding  municipal  corporations  liable  for  non-repair  of 
walks. 

That  case  relates  to  the  city  of  -New  York  alone,  where, 
for  obvious  reasons,  the  corporation  is  .held  to  much  more 
strict  duty  in  this  respect  than  other  municipalities.  See 
opinion  in  this  case  in  the  court  below,  (Superior  Court, 
City  N.  Y.,)  (16  Abb.,  341),  in  which  the  difference  between 
the  municipal  powers  of  New  York,  and  those  of  Brooklyn, 
Medina  and  other  places,  where  the  provisions  of  the  charter 
are  similar  to  those  of  respondent,  is  carefully  pointed  out ; 
where  New  York,  is  held  liable  because  the  powers  of  its 
corporation  in  this  respect  are  ample,  while  in  the  other 
places  they  are  restricted  ;  and  which  cites  the  cases  of  (Cole 
agt.  Medina,  Peck  agt.  Satavia,  and  Hart  agt.  Brooklyn), 
with  entire  approval. 

Therefore,  the  indorsement  by  the  court  of  appeals  of  the 
doctrine  of  non-liability  of  these  corporations,  for  failure  to 
exercise  powers  which  are  discretionary  or  judicial,  as 
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made  in  Mills  agt.  Brooklyn,  (supra),  is  not  in  the  least  dis- 
puted by  the  opinion  or  judgment  in  Davenport  agt.  Ruck- 
man,  and  must  be  regarded  as  an  authoritative  application 
of  the  principle  claimed  to  such  corporations  as  respondent. 

IV.  A  class  of  cases  may  be  cited  by  appellant,  holding 
that  the  grant  to  a  muncicipal  corporation  of  a  power,  which 
may  be  for  the  benefit  of  the  public,  implies  a  duty  which 
may  be  insisted  on. 

But  these  cases  carefully  except  those  corporations 
lt  where  the  powers  have  been  so  limited  to  accomplish  the 
object  that  the  courts  have  considered  their  duty  resting  in 
too  much  doubt  to  render  them  liable,  or  that  the  duty  was 
not  imposed  at  all,  by  an  omission  to  give  them  the  means 
necessary  to  accomplish  the  object."  (See  opinion  of 
MASON,  J.,  in  Hutson  agt.  The  Mayor,  &c.,  of  New  York,  (5 
Seld.,  170). 

The  judgment  entered  on  the  report  of  the  referee  should, 
therefore,  be  affirmed,  with  costs. 

By  the  court,  MULLIN,  P.  J. — It  is  found  by  the  referee, 
that  the  defendant  by  its  officers,  in  August,  1867,  caused  to 
be  constructed  across  Spring  street,  in  the  city  of  Lockport 
a  crosswalk  consisting  of  two  planks,  the  interior  edges  of 
which  were  so  crooked  as  to  leave  an  opening  between  them 
across  the  gutter,  four  inches  wide  and  several  feet  in  length. 
This  opening  was  filled  when  the  walk  was  made,  with  a 
piece  of  plank  which  was  kept  in  its  place  by  spikes,  so 
that  when  the  walk  was  completed  it  was  safe,  and  in 
good  repair. 

In  about  a  year  after  the  completion  of  the  walk,  the 
planks  of  which  it  was  constructed,  became  loosened,  and 
the  piece  of  plank  which  had  been  put  between  them  to- 
fill  the  opening,  was  in  some  way  removed,  and  a  hole  left 
between  the  planks,  of  from  four  to  six  inches  in  width. 
This  opening  rendered  the  walk  dangerous  to  persons  passing 
over  it,  and  especially  so  in  the  night. 
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On  the  30th  June,  1870,  in  the  night  time,  and  dur- 
ing a  severe  thunder  storm,  and  while  it  was  very  dark, 
except  whej  lighted  by  the  fishes  of  lightning,  the  plaintiff 
attempted  to  pass  along  this  walk,  fell  through  and  sustained 
injury  to  the  extent  of  $300. 

The  walk  had  been  in  a  dangerous  condition  for  about  a 
year,  and  that  fact  was  known  to  the  common  council. 

The  referee  held  as  a  conclusion  of  law,  that  as  it  was  in 
the  discretion  of  the  common  council  to  direct  the  repairs 
of  crosswalks  in  said  city,  it  is  not  liable,  because  of  the 
neglect  or  refusal  to  exercise  such  discretion,  and  he  there- 
fore, ordered  judgment,  dismissing  plaintiff's  complaint. 

.If  this  conclusion  of  the  referee  is  a  correct  exposition  of 
the  law  relating  to  the  powers  and  duties  of  the  common 
council  of  Lockport,  the  inhabitants  of  that  city  are  of  all 
men,  the  most  miserable. 

The  proposition  comes  to  this,  the  common  council  may 
make  or  cause  to  be  made,  streets,  sidewalks,  crosswalks, 
culverts,  sewers  and  drains,  and  it  is,  thereafter,  relieved 
from  all  liability  in  respect  thereto,  notwithstanding  the 
streets  and  walks  may  be  washed  away  by  floods,  the 
sewers,  &c.,  fall  in  by  reason  of  defective  construction,  or 
filled  for  want  of  proper  care,  and  the  inhabitants  whose 
business  calls  them  into  the  streets  at  night,  and  without 
fault,  fall  into  the  opening  in  the  streets,  or  sewers,  and 
are  thereby  injured,  must  bear  the  loss,  because  the  com- 
mon council  have  not  seen  fit  to  exercise  the  discretion  vested 
in  them  by  the  charter,  and  cause  the  defects  in  the  streets 
to  be  repaired. 

It  rests  entirely  in  the  discretion  of  the  common  council, 
when  a  new  street  is  to  be  put  in  condition  for  public  use, 
when  a  new  side  or  crosswalk  is  to  be  laid,  or  street  paved, 
sewered  or  drained,  and  the  manner  in  which  such  work  is 
to  be  done. 

It  is  also  a  matter  resting  in  discretion  whether  any  and 
if  any,  what  part  of  the  work,  or  expense  of  making  a 
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local  improvement  shall  be  done  or  borne  by  the  city,  and 
how  mnch  by  the  persons  benefited.  (Section  10  of  Chap. 
835,  of  the  Laws  of  1809). 

This  is,  I  apprehend,  the  extent  of  their  discretion. 

The  first,  and  one  of  the  most  important  questions  aris- 
ing on  this  appeal  is,  whether  the  common  couucil  has 
the  power  to  make,  or  repair  cross  and  sidewalks  in  said 
city. 

That  it  has  the  power  to  make  and  repair  streets  is  not 
questioned. 

A  cross  walk  lies  in  the  street,  and  is  a  part  of  it ;  when 
it  is  out  of  repair,  the  street  is  out  of  repair,  and  the  person 
or  corporation  bound  to  repair  the  street  is  bound  to  repair 
the  crosswalk,  or  which  is  the  same  thing,  the  part  of  the 
street  on  which  it  lies  must  be  made  so  as  that  teams  and 
persons  may  pass  over  it  safely. 

Where  there  is  a  sidewalk  on  either  side  of  the  street, 
the  crosswalk  lies  between  them  and  within  the  space  set 
apart  for  teams,  and  is  intended  to  furnish  the  foot  passen- 
gers a  convenient  passage  over  the  gutters  on  each  side  of 
the  street. 

In  Graves  agt.  Otis,  (2  Hill,)  it  was  held  that  the  com- 
missioners of  highways  had  control  of  the  whole  space 
set  apart  as  a  street,  and  it  must  follow  that  it  is  their  duty 
to  keep  such  space  in  repair.  This  does  not  mean  that 
they  are  required  to  construct  side  or  crosswalks,  but  if 
the  latter  is  constructed  it  is  the  duty  of  the  commissioners 
to  keep  in  repair  that  part  of  the  street  in  which  it  lies. 

But  the  power  and  the  duty  of  the  corporation  of  Lock- 
port,  to  make  and  repair  crosswalks  are  not  left  to  be  in- 
ferred. They  are  expressly  given  and  imposed  by  the 
charter. 

By  sub.  17  of  §  8  of  title  3,  the  common  council  has 
power  to  direct  the  making,  curbing,  repairing,  macadamis- 
ing, paving  graveling  and  Slagging  of  any  of  the  streets, 
alleys,  sidewalks  and  crosswalks  in  said  city. 
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The  statute  does  not  say  in  terms  to  whom  the  discretion 
shall  be  given,  whether  to  the  street  superintendent  or  to 
the  persons  locally  benefited  by  the  work. 

The  discretion  is  to  be  given  to  the  superintendent  in 
three  cases : 

1st.  When  it  is  the  duty  of  the  common  council  to  do 
the  work,  (1  charter,  §  12,  title  4). 

2d.  When  the  work  to  be  done  is  a  local  improvement, 
and  the  expense  to  be  assessed  upon  and  paid  by  the  per- 
sons benefited. 

3d.  When  the  work  is  such  as  may  be  done  by  individ- 
uals, and  they  omit  to  do  it  within  the  time  allowed  for  that 
purpose,  (charter,  §  3,  title  6). 

Individuals  are  permitted  to  do  such  part  of  the  work  in 
making  such  local  improvements  as  may  be  assessed  to 
them  by  the  assessors,  when  the  work  is  of  such  descrip- 
tion as  it  may  be  done  by  those  interested  severally, 
(same  §). 

In  this  case  the  common  council,  although  cognizant  of 
the  defects  in  the  walk,  gave  no  direction  to  any  person  or 
officer  to  repair  the  walk,  and  thus  a  duty  clearly  imposed 
has  been  as  clearly  neglected. 

Whether  the  city  is  liable  to  the  plaintiff  by  reason  of  such 
omission  is  the  question  to  be  hereafter  considered. 

The  proposition  is  repugnant  to  every  man's  sense  of 
right  and  justice,  that  the  common  council  of  Lockport, 
or  of  any  other  city,  can  construct  a  crosswalk  in  a  public 
street,  knowingly  suffer  it  to  be  out  of  repair  until  a  trav- 
eller breaks  a  limb, or  suffers  some  other  great  bodily  injury 
by  reason  of  defects  in  it,  and  nevertheless  be  exempt  from 
all  liability  for  such  gross  culpable  negligence.  If  the  stat- 
ute imposes  the  duty  to  build,  and  yet  deprives  them  of  the 
power,  or  what  is  the  same  thing,  deprives  them  of  the 
means  to  repair,  the  legislature  and  not  the  corporation  is 
liable.  But,  when  there  is  no  such  want  of  means  or  power, 
if  the  crosswalk  is  built  it  must  be  kept  in  repair.  If  there 
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is  no  power  to  repair  a  walk,  it  ought  not  to  be  built,  and 
those  building  under  such  circumstances  are  deserving  of  the 
severest  condemnation. 

But,  if  I  am  wrong  in  supposing  the  duty  of  repairing 
crosswalks  is,  in  terms,  imposed  upon  the  common  council 
by  the  charter,  and  it  has  no  discretion  whether  it  will  re- 
pair a  walk  that  has  become  dangerous  to  travelers,  it  has, 
in  addition  to  the  powers  mentioned  above,  that  of  commis- 
sioners of  highways  of  towns  ($  1,  title  5  of  charter),  and 
under  that  power,  it  is  the  imperative  duty  of  the  common 
council  to  cause  crosswalks,  &c.,  to  be  repaired,  and  if  it  is 
not  done,  the  city  is  liable  for  whatever  damages  individuals 
may  sustain  by  reason  of  such  omission. 

The  section  referred  to  is  in  the  following  words  :  ll  The 
common  council  shall  be  commissioners  of  highways  of  said 
city,  they  may  regulate,  repair,  amend,  alter  and  clean  the 
streets,  alleys,  highwas  and  bridges,  cross  and  side  walks, 
drains,  sewers,  wharves,  docks,  piers,  canals,  and  slips  in  said 
city." 

But  nothing  herein  contained  shall  prevent  the  improving 
of  highways  by  local  assessment. 

More  extensive  powers  over  the  streets,  cross  and  side- 
walks could  not  be  well  conferred,  and  the  only  limitation  is 
that  notwithstanding  the  power  is  thus  given  to  the  cor- 
poration, the  expense  of  improving  the  streets  may  be  im- 
posed upon  the  persons  benefited. 

The  duty  of  making  the  improvement  rests  with  the  cor- 
poration, but  the  expense  instead  of  being  a  charge  upon 
the  city  treasury,  may  be  imposed  upon  those  deriving  ben- 
efit from  the  improvement. 

The  language-  of  the  charter  is  permissive,  '*  The  com- 
mon council  may  regulate,"  &c.,  and  therefore  it  is  insisted, 
that  it  may  omit,  in  its  discretion,  to  perform  the  duty,  and 
not  be  liable  for  damages  resulting  from  such  omission.  Such, 
however,  is  not  the  law.  The  true  rule  is  laid  down  in  Hut- 
son  agt.  Mayor  (5  Seld.,  163).  It  is  there  said  that  when 
Vou  XLL  29 
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a  public  body  is  clothed  with  power  to  do  an  act,  which 
the  public  interest  requires  to  be  done,  and  the  means  of 
performance  are  placed  at  its  disposal,  the  execution  of  the 
power  maybe  insisted  on  as  a  duty,  notwithstanding  the 
statute  conferring  it  is  only  permissive  (The  Mayor,  &c.,  agt. 
Hurze,  3  HiU.,  612). 

It  was  for  a  long  time  considered  by  the  profession  as 
doubtful,  whether  the  commissioners  of  highways  of  towns 
were  liable  for  injuries  resulting  from  their  neglect  to  keep 
the  roads  and  bridges  in  their  towns  in  repair ;  it  has,  how- 
ever, been  finally  settled,  that  they  are  not  liable,  unless 
they  have  in  their  hands  funds  applicable  to  such  repairs 
(Garlinghouse  agt.  Jacobs,  29  N.  Y.,  297). 

But,  when  the  common  council  of  a  city,  or  the  trustees 
of  a  village,  are  made  commissioners  of  highways,  the  duty 
to  repair  the  streets  becomes  imperative,  unless  they  not 
only  have  not  funds  applicable  to  that  use,  but  have  not  by 
the  charter  the  power  to  rait>e  them  (West  agt.  The  Village 
of  Brockport,  16  N.  Y,  159  ;  note  to  Conrad  agt.  Trustees  of 
Ithaca). 

In  Hickock  agt.  The  Trustees  of  Plattsburgh  (15  Barb., 
427),  the  corporation  was  sued  for  damages  sustained  by  the 
plaintiff  in  falling,  in  the  night,  into  a  trench  dug  in  one  of 
the  streets  of  the  village,  which  was  left  without  lights  or 
guards,  notwithstanding  the  existence  of  the  trench  was 
known  to  one  of  the  trustees.  The  trustees  were,  by  the 
charter,  made  commissioners  of  highways,  and  it  was 
shown  that  there  remained  unapplied  800  out  of  1,000  days 
highway  labor  assessed  on  the  inhabitants.  The  plaintiff 
was  nonsuited  on  the  grou'nd,  that  the  trustees,  as  commis- 
sioners of  highways,  were  independent  officers,  and  the  cor- 
poration was  not  liable  for  their  neglect  of  duty.  This 
judgment  was  reversed  by  the  court  of  appeals,  as  appeared 
by  the  statement  of  DENIO,  J.,  in  Conrad  agt.  Trustees  of 
Ithaca,  on  the  ground  that  the  corporation  was  liable  for  the 
neglect  of  duty  of  the  trustees  ;  that  they  were  not  inde- 
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pendent  officers,  but  stood  to  the  corporation  in  the  relation 
of  a  servant  to  his  master,  liable  to  the  same  extent  as  a 
master  would  be  for  the  misconduct  of  a  servant. 

In  Conrad  agt.  The  Trustees  of  Ithaca,  the  court  of  ap- 
peals adopted  the  opinion  of  SELDEN,  J.,  in  West  agt.  The 
Village  of  Brockport,  as  a  correct,  exposition  of  the  law  ap- 
plicable to  the  liability  of  corporations  and  individuals 
upon  whom  the  sovereign  power  has  conferred  by  grant  or 
charter,  the  obligation  to  perform  the  duties  for  the  ben- 
efit of  the  public. 

The  distinction  between  the  liability  of  commissioners 
of  highways  of  towns  and  of  corporations,  whose  trustees  or 
common  council  are  declared  by  charter  to  be  commissoners 
of  highways,  is  thus  stated  by  SELDEN,  J.,  "  whenever  an 
individual  or  corporation  for  a  consideration  received  from 
the  sovereign  power,  has  become  bound  by  covenant  or 
agreement,  either  express  or  implied,  to  do  certain  things, 
such  individual  or  corporation  is  liable  in  case  of  neglect 
to  perform  such  covenant,  not  only  to  indictment,  but  to 
private  action  at  the  suit  of  the  person  injured  by  such 
neglect.  In  all  such  cases,  the  contract  made  with  the 
government  is  deemed  to  inure  to  the  benefit  of  every  in- 
dividual interested  in  its  performance." 

Again,  he  says  :  "  The  liability  of  municipal  corporations 
for  the  acts  of  trustees  made  by  the  charter,  commissioners 
of  highways,  is  not  that  of  commissioners  depending  on 
whether  or  not  they  have  funds  applicable  to  the  use,  but 
is  an  absolute  liability  resulting  from  a  contract  with  the 
sovereign  power,  implied  from  the  acceptance  of  the  charter 
that  they  would  perform  the  duties  thereby  imposed  upon 
them."  DENIO,  J.,  says  :  in  Conrad  agt.  The  Trustees  of 
Ithaca,  "  that  it  was  held  in  the  case  of  Hickock  agt.  The 
Trustees  of  Plattsburgh  to  be  a  corporate  duty  to  keep  the 
streets  in  good  condition." 

It  seems  to  me,  that  the  principles  thus  settled  by  the 
court  of  last  resort,  establish  the  liability  of  the  city  of 
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Lockporr,  for  t§e  neglect  of  its  common  council  to  keep 
the  crosswalk  in  question  in  repair,  provided  the  common 
council  had  funds  which  it  could  appropriate  to  that  use,  or 
power  to  raise  them. 

The  next,  and  only  remaining  inquiry  is,  whether  the 
common  council  was  furnished  with  funds  that  it  could  ap- 
ply to  the  repair  of  the  crosswalk  in  question.  Section 
title  5  of  charter,  provides,  that  $2,500  of  the  monies  raised 
by  the  common  council,  and  no  more  except  as  thereinafter 
provided,  may  be  used  to  defray  the  expenses  of  repairing 
and  keeping  in  order  the  highways,  sewers,  bridges  and 
public  grounds  of  the  city.  By  §  18  and  19,  each  male 
inhabitant  above  the  age  of  twenty-one  years,  not  assessed 
for  real  or  personal  property  in  said  city,  and  not  pauper* 
or  lunatics,  are  obliged  to  pay  one  days'  poll  tax  which 
might  be  commuted  for  one  dollar,  to  be  applied  in  addition 
to  the  sum  named  in  the  proceeding  section,  to  the  repair 
of  the  highways. 

How  much  arises  from  the  poll  tax  we  do  not  know,  but 
it  must  be  .assumed  that  proceeds  sufficient  to  make  all  ordi- 
nary repairs  of  streets  and  crosswalks  are  furnished. 

Under  these  circumstances,  it  was  incumbent  on  the  de- 
fendant to  show,  if  it  could  be  shown,  that  there  were  not 
funds  applicable  to  the  repairs  of'the  crosswalk  in  question. 
They  have  the  means  of  showing  the  exact  condition  of  the 
highway  fund  at  any  and  all  times,  while  the  citizen  cannot 
be  presumed  to  have  any  knowledge  on  the  subject. 

The  commissioners  of  highways  of  towns  owe  no  duty 
to  individuals  to  keep  the  highways  in  repair,  unless  fur- 
nished with  funds,  to  subject  them  to  liability.  That  fact 
must  be  alleged  and  proved  by  the  party  seeking  to  charge 
them.  But  when  the  trustees  of  towns,  or  the  aldermen 
of  cities,  are  made  commissioners,  they  are  liable  for  neglect 
of  duty,  unless  the  charter  withholds  from  them  the  power 
to  raise  funds,  to  keep  streets,  &c.,  in  repair. 

If  any  means  are  furnished   to  them,  which  they  are  au- 
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thorized  to  apply  to  repairs,  and  if  the  corporation  desires 
to  exempt  itself  from  liability  by  reason  of  the  want  of 
funds,  it  must  prove  the  fact,  and  unless  proved  it  is  liable. 

If  the  repair  of  crosswalks  is  not  a  charge  on  the  city 
treasury,  but  is  to  be  deemed  to  be  a  local  improvement,  and  as 
such  the  expense  is  to  be  borne  by  those  benefited,  the  city 
is  still  liable  for  damages  resulting  from  neglect  to  keep  them 
in  repair.  Its  power  to  direct  the  repair  does  not  depend 
upon  the  consent  of  the  people,  or  any  portion  of  them. 
The  common  council  have  but  to  make  the  order,  and  the 
work  must  be  done,  and  the  property  benefited  must  pay 
the  expense,  or  the  persona  liable  to  be  assessed  must  do  the 
work  themselves. 

There  is,  therefore,  in  any  contingency,  ample  means  ac- 
cessible to  the  common  council  with  which  to  do  the  work, 
and,  upon  every  principle,  the  city  should  be  liable  if  it  is 
not  done. 

The  judgment  of  the  referee  is  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 
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COURT  OF  APPEALS. 

STEPHEN  K.  WILLIAMS,  respondent,  agt.  SUSAN  P.  MANNING,. 
administratrix,  &c.,  of  JOHN  MORRISON,  deceased,  ap- 
pellant. 

After  dissolution,  the  letters  of  a  former  partner,  not  a  party  to  the  suit,  are  not 
competent  evidence  against  the  other  partner,  who  is  sued  alone,  as  admissions, 
or  as  tending  to  prove  general  facts  in  the  case. 

As  to  such  facts  the  partner  not  sued  is  -a  competent  witness,  and  mnst  be  called. 

The  plaintiff  having  averred  his  insolvency  as  a  reason  for  not  sueing  him,  cannot 
claim  that  he  is  a  party  in  interest,  and  therefore,  represents  the  solvent  party. 

Where  an  attorney  collects  a  debt  of  less  then  $'<200  for  absent  clients,  and  so  manage* 
the  business  as  to  involve  his  clients  in  six  suits,  with  expenses  of  several  thou- 
sand dollars,  such  facts  are  proper  to  be  considered  in  fixing  the  amount  of  com- 
pensation to  be  recovered  of  the  clients  by  the  attorney. 

Argued  January,  1870,  a*d  decided  June,  1870. 

THIS  is  an  appeal  from  a  judgment  rendered  in  favor  of 
the  plaintiff  on  a  report  of  a  referee. 

The  action  was  brought  by  Williams,  an  attorney  and 
counsellor-at-law,  to  recover  for  services  rendered  to  John 
Morrison  and  Alexander  Morrison,  and  to  obtain  restitution? 
of  damages  and  expenses  to  which,  as  he  claims,  he  had 
been  subjected  in  their  behalf,  and  against  which,  as  he 
claims,  they  had  indemnified  him. 

Williams  collected  about  $]75,  on  execution  against  one 
Sutherland,  and  paid  over  to  Morrison  and  Son.  The  prop- 
erty was  claimed,  under  two  chattel  mortgages,  and  six  suits 
brought. 

The  whole  amount  of  principal  reported  by  referee  for 
services,  besides  interest,  was  as  follows : 

In  Ford  &  Rockwood  agt.  Williams,  $1,331  95;  Same 
agt.  Kenyon,  $106  29  ;  Same  agt.  Morrisons,  $106  15  ;'  ia 
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Freeman,  et  dl.}  agt.  Williams,  $943  S3;  Same  agt.  Kenyon, 
$109  97;  Same  agt.  Morrisons,  $110  53.   Total,  $2,708  72. 

The  referee  also  allowed  interest  on  that  sum  from  Feb- 
ruary 23,  1863,  to  date  of  report,  February  14,  1S68, — 
$943  15. 

The  referee  also  allowed  the  plaintiff  the  sum  of  $836  59, 
being  the  judgment  recovered  against  him  by  Ford  &  Rock- 
wood,  and  interest  thereon  from  June,  1862, — $331  98. 

The  whole  sum  reported  against  the  defendant  was  $4,- 
819  44, — on  which,  with  interest  and  costs,  amounting  to 
$5,149  47,  judgment  was  entered,  June  30,  1868. 

The  case  against  Williams,  went  twice  to  the  court  of 
appeals,  and  is  reported,  (13  N.  Y.,  577 ;  24  N.  Y.,  359). 

Ford  &  Rockwood  finally  succeeded  in  all  three  suits 
brought  by  them.  Freeman  failed  in  the  three  suits  brought 
by  him,  but  no  costs  have  as  yet  been  collected  out  of  his 
estate  by  Williams. 

John  &  Alexander  Morrison  dissolved  partnership  in 
December,  1848,  shortly  after  the  sale  upon  the  original 
execution. 

They  authorized  Williams  as  their  agent  to  indemnify  the 
sheriff,  and  managed  the  defense  of  the  suits  up  to  May, 
1854.  The  letters  up  to  that  date  to  Williams  were  written 
in  the  name  of  John  Morrison  &  Son,  the  old  firm  name. 
After  that  date,  the  letters  were  all  written  by  Alexander 
Morrison  in  his  individual  name.  He  removed  to  Albany, 
in  about  1855,  and  became  insolvent  in  1864. 

The  second  trial  in  May,  1858,  resulted  in  a  judgment 
againsts  Williams,  and  the  defendant  claims,  that  after  that 
date,  John  Morrison  never  authorized  the  last  appeal,  or 
continued  the  litigation,  but  claims  that  Alexander  proceeded 
on  his  own  account. 

John  Morrison  died  in  1S66,  and  this  suit  was  begun 
June  25,  1867,  against  the  administratrix,  and  Alexander 
was  not  made  a  party,  because  he  was  insolvent  and  never 
had  been  sued  as  survivor. 
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The  defendant  pleaded  the  statute  of  limitations,  and 
claimed  the  cause  accrued  in  May,  1858,  when  the  judg- 
ment went  against  Williams  on  the  second  trial. 

To  show  authority  to  bring  the  appeal,  Williams  gave  in 
evidence,  various  letters  written  by  Alexander  in  his  own 
name.  The  latter  was  not  called  as  a  witness  by  either 
party,  and  the  defendant's  counsel  objected  to  the  letters 
of  Alexander,  and  asked  the  referee  to  rule  that  his  letters 
or  admissions  were  not  competent  evidence  against  the 
defendant,  but  the  referee  ruled  otherwise. 

E.  F.  BOLLARD,  for  defendant  and  appellant. 
T.  R.  STRONG,  for  plaintiff  and  respondent. 

GROVER,  J. — Having  come  to  the  conclusion,  that  there 
must  be  a  new  trial  for  the  reason  that  the  referee 
erroneously  received  in  evidence  the  letters  of  Alexander 
Morrison,  as  proof  of  the  facts  therein  stated  against  the 
defendant,  I  shall  not  examine  the  other  questions  dis- 
cussed by  counsel,  as  they  may  be  somewhat  varied  upon 
another  trial,  Alexander  Morrison,  although,  a  former 
partner  of  John  Morrison,  the  defendant's  intestate,  against 
which  firm  the  plaintiff  claimed  the  indebtedness  sought  to 
be  recovered  in  the  action,  was  not  a  party.  The  action 
was  brought  against  the  defendant  as  the  representative  of 
John  Morrison,  deceased,  to  recover  the  debt  from  his  estate, 
upon  the  ground  that  Alexander  Morrison,  the  surviving 
partner  was  wholly  insolvent.  It  is  true,  that  the  referee 
has  found  in  effect,  that  none  of  the  letters  received  in  evi- 
dence were  written  by  Alexander,  after  the  plaintiff  knew 
of  the  dissolution  of  the  partnership.  But  this  does  not 
affect  the  question  under  consideration.  That  is  not  whether 
John  Morrison  and  his  representatives  are  bound  by  a  con- 
tract made  by  A.  Morrrison,  on  behalf  of  the  firm,  but 
whether  the  admissions  of  Alexander  either  oral  or  written, 
are  competent  evidence  against  John  Morrison  or  his  rep- 
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resentatives  in  an  action  against  him,  or  them,  brought  upon 
a  claim  against  the  firm.  The  elementary  rule  is,  that  the 
admissions  of  parties  to  the  record,  or  of,  those  represented 
by  such  parties  only,  are  admissible. 

The  declarations  of  those  having  an  interest  in  the  sub- 
ject matter  litigated  are  equally  incompetent  with  those 
who  are  disinterested.  The  party  against  whom  such 
declarations  are  offered  has  the  right  to  insist  that  the  per- 
son making  them,  although  interested,  shall  be  introduced 
as  a  witness  to  prove  the  facts,  and  that  he  shall  have  the 
right  of  cross-examination,  otherwise  the  most  important 
rights  might  be  lost  without  any  chance  of  redress.  The 
fact  that  Alexander  was  the  former  partner  of  John,  and 
that  his  interest,  if  any,  originated  therefrom,  does  not  affect 
the  rule,  or  the  reasons  upon  which  it  is  founded.  Alexan- 
der was  a  competent  witness,  and  would  have  been  prior  to 
the  statute  obviating  objections  to  his  competency  founded 
upon  his  interest.  Under  this  state  of  facts,  his  declarations, 
either  oral  or  written,  were  but  mere  hearsay,  and  incompe- 
tent. This  precise  objection  was  taken  by  the  counsel  for 
the  appellant,  arid  overruled  by  the  referee.  Under  this 
ruling,  a  large  number  of  letters  were  received,  to  some  of 
which  the  objection  was  not  renewed. 

This  was  unnecessary  after  the  referee  had,  by  his  ruling, 
settled  the  question  that  the  letters  of  Alexander  were  com- 
petent evidence.  Portions  of  the  letter,  showing  an  employ- 
ment of  the  plaintiff  by  the  firm,  were  competent.  Other 
portions,  stating  facts  showing,  or  tending  to  show,  the  ex- 
tent of  the  plaintiff's  services,  the  satisfaction  of  the  firm 
therewith,  or  any  other  fact  affecting  the  issue,  except  the 
making  of  contracts  binding  upon  the  firm  were  incompe- 
tent ;  and  when  the  letters  were  oftered  in  evidence  contain 
ing  incompetent  matter,  to  which  the  proper  objection  was 
taken,  it  was  error  to  overrule  it. 

There  are  exceptions  to  the  rule  exclnding  the  declarations 
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of  those  not  parties,  and  those  represented  by  parties,  but 
the  present  case  does  not  come  within  any  of  them. 

For  such  exceptions  see  Vrooman  agt.  King  (36  N.  Y., 
477) ;  Brown  agt.  Mailer,  12  N.  Y.,  118;  Stark  agt.Burrell 
(6  Hill,  405)  ;  Paige  agt.  Cagwin  (7  Hill,  361).  The  in- 
competent evidence  may  not  have  affected  the  result,  but  it 
is  impossible  for  the  court  to  determine  that  it  did  not. 

Upon  this  ground  the  judgment  must  be  reversed,  and  a 
new  trial  ordered.  While  this  court  cannot  entertain  the 
question,  whether  the  amount  of  the  recovery  was  not  exces- 
sive, I  cannot  abstain  from  the  remark  that  upon  a  re-trial 
I  should  expect  that  the  amount  of  the  debt  placed  by  the 
firm  in  the  hands  of  the  plaintiff,  for  collection,  the  amount 
collected,  and  paid  over  thereon ;  the  fact  that  the  firm  re- 
sided in  a  distant  part  of  the  state,  and  of  necessity  must 
have  relied  upon  the  advice  and  information  of  the  plaintiff, 
in  determining  the  course  to  be  pursued  ;  the  very  serious 
litigation  in  which  they  became  involved,  and  the  disastrous 
result  thereof,  would  be  thoroughly  consistent,  in  determin- 
ing the  amount  that  the  plaintiff  was  reasonably  entitled  to 
recover  for  his  services  as  attorney  and  counsel,  if  entitled  to 
recover  in  this  action.  Therefore,  I  apprehend  from  the 
testimony  in  the  case  in  connection  with  the  amount  of  the 
recovery,  that  some  of  these  considerations  must  have  been 
overlooked  by  the  learned  referee  in  considering  the  case. 

Judgment  reversed,  and  new  trial  granted. 
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SUPREME  COURT. 

THE  PEOPLE  of  the  state  of  New  York,  exrel,  BENJAMIN 
T.  BABBITT  agt.  THE  BOARD  OF  COMMISSIONERS  OF  TAXES 
AND  ASSESSMENTS  for  the  city  and  county  of  New  York. 


In  determining  the  amount  of  personal  property  of  an  individual,  by  assessors  or 
commissioners  of  taxes,  for  the  purpose  of  taxation,  stock,'!  and  bonds  of  the 
United  States  are  to  form  no  part  of  the  estimate.  They  cannot  be  excluded  or 
deducted  from  the  amount  of  bis  assets,  liable  to  taxation,  for  it  is  error  to  in 
elude  them  in  such  assets. 


At  a  special  term  of  the  supreme  court  of  the  state  of 
New  York,  held  at  the  city  hall,  in  the  city  of  New  Yorkr 
on  the  29th  day  of  June,  1870. 

Present,  Hon.  ALBERT  CARDOZO,  J. 

(Title  of  cause).  ORDER. — On  reading  and  filing  the  peti- 
tion of  Benjamin  T.  Babbitt,  the  relator  above  named,  and 
on  motion  of  A.  R.  Lawrence,  Jr.,  of  counsel  for  the  said 
relator. 

It  is  ordered  that  a  writ  of  certiorari  issue  out  of  this 
court,  directed  to  the  commissioners  of  taxes  and  assessments 
for  the  city  and  county  of  New  York,  commanding  them, 
that  they  do  certify  and  return  their  proceedings  in  the  mat- 
ter of  the  assessment  or  valuation  of  the  personal  property 
or  estate  of  the  said  relator,  liable  to  taxation,  in  the  city  and 
county  of  New  York,  for  the  year  1870,  with  the  assess- 
ment roll  or.  which  the  name  of  said  relator  and  such  assess- 
ments are  entered,  and  under  what  law,  or  by  virtue  of 
what  power  the  assessment  is  made,  and  all  things,  papers 
and  documents  appertaining  thereto,  unto  our  supreme  court,, 
before  one  of  the  justices  thereof,  at  a  special  term  at 
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chambers,  to  be  held  at  the  court  house,  in  the  city  of  New 
York,  on  the  first  Monday  of  July,  3870,  at  12  o'clock  M. 

A  copy.  CHARLES  E.  LOEW. 

Certiorari. — The  people  of  the  state  of  New  York. 

To  the  board  of  commissioners  of  taxes  and  assessments 
for  the  city  and  county  of  New  York. 

We,  being  willing,  for  certain  causes  to  be  certified,  of  the 
proceedings,  decision  and  action  had  by  and  before  you,  in 
the  matter  of  the  assessment  for  taxation  of  the  personal 
property  or  estate  of  Benjamin  T.  Babbitt,  of  the  city  of 
New  York,  by  you  lately  made,  do  command  you  that  all 
and  singular  the  said  assessment  made  by  you  for  the  year 
1870,  and  all  and  singular  the  documents,  papers  and  rolls 
relating  thereto,  and  your  decision  and  action  therein,  with 
all  things  touching  or  concerning  the  said  assessment,  as 
fully  and  entirely  as  the  same  remain  with  you,  you  send  to 
our  supreme  court  of  judicature,  at  a  special  term  thereof, 
to  be  held  at  the  court  house,  in  the  city  of  New  York,  on 
the  first  Monday  of  July  next,  together  with  this  writ,  to 
the  end  that  your  decision  and  action  in  the  matter  of  the 
said  assessment,  may  be  reviewed  and  corrected  on  the  merits 
by  our  said  court,  and  that  we  may  further  cause  to  be  done 
thereupon  what  of  right  should  be  fit  to  be  done. 

Witness,  Hon.  ALBERT  CARDOZO,  one  of  the  justices  of  our 
Court,  at  the  court  house,  in  the  city  of  New  York,  the  29th 
day  of  June,  eighteen  hundred  and  seventy. 

By  the  court. 

CHAS.  E.  LOEW, 
Clerk. 

"Return. — To  the  supreme  court  of  the  state  of  New 
York. 

We,  the  undersigned  commissioners  of  taxes  and  assess- 
ments  for  the  city  and  county  of  New  York,  by  virtue  of 
and  in  obedience  to  a  certain  writ  of  certiorari  to  us  directed 
and  hereto  annexed,  do  certify  and  return, 

That  we  did,  as  by  law  required,  on  or  about  the  10th  day 
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of  January,  1870,  assess  the  personal  estate  of  Benjamin  T. 
Babbitt,  mentioned  in  the  said  writ  of  certiorari,  at  the  sum 
of  two  hundred  and  fifty  thousand  dollars,  and  that  such 
assessed  valuation  was  duly  entered  in  the  books  provided 
for  that  purpose,  and  kept  in  the  office  of  the  said  commis- 
sioners, called  The  Annual  Record  of  the  Assessed  Valuation 
of  Real  and  Personal  Estate. 

That  notice  of  such  assessment  was  duly  given  to  said 
Benjamin  T.  Babbitt. 

That  thereupon  said  Babbitt,  on  or  about  the  29th  day  of 
April,  1870,  did  address  to  us,  the  said  commissioners,  a 
written  statement  or  communication,  verified  by  his  oath,  a 
true  copy  whereof  is  hereunto  annexed  as  a  part  of  this  re- 
turn, marked  schedule  "  A,"  and  that  said  Babbitt,  on  the 
29th  day  of  April,  1870,  did  attend  before  us,  the  said  com- 
missioners, at  our  office,  in  the  city  of  New  York,  and 
offered  to  be  examined  by  us  under  oath,  pursuant  to  the 
statute  in  such  case  made  and  provided,  touching  his  personal 
estate  assets  and  property,  and  as  to  his  debts  and  liabilities, 

That  we,  the  said  commissioners,  did  thereupon  waive 
such  examination,  and  accepted  and  retained  the  said  state- 
ment of  said  Babbitt  (schedule  u  A")  as  a  true  statement  of 
his  personal  estate,  assets  and  property,  and  of  his  debts  and 
liabilities. 

That  the  said  Babbitt  did  then  and  there  request  and  de- 
mand of  us,  the  said  commissioners,  that  we  should  strike 
out  the  said  assessment  of  two  hundred  and  fifty  thousand 
dollars  from  the  said  books  of  annual  record  of  assessed  val- 
uation, and  upon  the  assessment  roll  of  the  year  1870  ;  and 
also  did  request  and  demand  of  us,  the  said  commission- 
ers, that  we  should  not  assess  any  amount  whatever  against 
him,  the  said  Babbitt,  for  the  reasons  set  forth  in  the  state- 
ment hereinbefore  mentioned  as  schedule  lt  A,"  hereto  an- 
nexed. 

That  thereupon  we,  the  said  commissioners,  did  examine 
into  the  said  statement  made  by  the  said  Babbitt,  and  did 
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consider  his  said  request  and  demand,  and  we  determined 
and  decided  to  reduce  the  said  assessment  of  the  personal  es- 
tate of  said  Rabbitt  to  the  sum  of  two  hundred  thousand 
dollars,  and  that  said  assessment  was  thereupon  made  and 
fixed  at  said  last  mentioned  sum,  and  duly  entered  on  the 
assessment  rolls  of  the  year  1870,  and  that  such  assessment 
stands  in  the  said  annual  record  of  the  assessed  valuation  of 
real  and  personal  estate  as  an  assessment  for  that  amount 
against  the  said  Babbitt  upon  his  personal  estate. 

That  said  decision  thereon  was  declared  and  such  reduc- 
tion made  within  thirty  days  after  the  said  application  was 
made  to  us,  as  aforesaid,  and  prior  to  the  30th  day  of  May, 
1870,  and  that  written  notice  of  said  decision  was  duly  given 
by  us  to  the  said  Babbitt,  on  or  about  the  26th  day  of  May, 
1870. 

That  a  copy  of  said  notice  is  hereto  annexed  as  a  part  of 
this  return,  marked  schedule  "B." 

That  the  said  assessment  was  not  made  upon  the  public 
stock  or  bonds  of  the  United  States,  but  upon  personal  estate 
of  the  said  Babbitt  not  exempted  trom  said  assessment  by 
any  law  of  the  United  States,  or  of  the  state  of  New  York  ; 
and  that  our  action  in  making  the  same  was  under  and  in 
pursuance  of  the  several  laws  of  the  state  of  New  York  re- 
lating to  the  assessment  and  collection  of  taxes  in  the  city  and 
county  of  New  York. 

That  said  assessment  was  made  in  accordance  with  instruc- 
tions given  to  us  by  the  comptroller  of  the  state  of  New 
York  in  pursuance  of  the  statute  in  such  case  made  and  pro- 
vided, which  instructions,  we,  the  said  commissioners,  are 
bound  to  follow. 

That  a  copy  of  such  instructions  is  hereto  annexed  as  a 
part  of  this  return,  marked  schedule  "  C.1' 

All  of  which  we,  the  said  commissioners,  do  hereby  certify 
and  return,  as  by  said  writ  of  certiorari,  we  are  commanded. 

In  testimony  whereof,  we  have  respectively  to  these  pres 
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ents  subscribed  our  names  and  affixed  our  seals,  at  the  city 

of  New  York,  on  the  28th  day  of  July. 

GEORGE  H.  ANDREWS,  [L.  s.] 
THOMAS  J.  CREAMER,  [L.  s.] 
W.  H.  KING,  [L.  s.] 

NATHANIEL  SANDS.  [L.  s.] 


SCHEDULE  "  A." — To  the  commissioners  of  taxes  and  as- 
sessments for  the  city  and  county  of  New  York : 
GENTLEMEN,  I  am  in  receipt  of  your  notice  to  me  that 
my  personal  estate  for  1870  is  assessed  at  two  hundred  and 
fifty  thousand  dollars,  exclusive  of  bank  stock,  and  stating 
that  the  same,  if  erroneous,  must  be  corrected  on  or  about 
the  30th  day  of  April  next,  or  it  will  be  confirmed  at  that 
amount,  from  which  there  will  be  no  redress. 

I  hereby  notify  you  that  the  said  assessment  is  erroneous, 
and  that  I  am  not  liable  to  be  taxed  upon  any  personal  prop- 
erty. 

I  own  bonds  of  the  United  States  of  America,  of  the  par 
value  of  two  hundred  and  fifty  thousand  dollars,  being  the 
bonds  commonly  known  as  the  five-twenties,  all  of  which 
were  purchased  by  me  during  the  years  of  1865,  1866  and 
1867,  for  permanent  investment,  and  have  ever  since  been 
owned  and  held  by  me  as  such,  and  that  none  of  such  bonds 
faave  been  purchased  since  January  1st,  1868 ;  my  debts  and 
liabilities  exceed  my  assets  in  the  business  in  which  I  am  en- 
gaged, and  any  other  personal  property  owned  by  me. 

The  following  is  a  correct  statement  of  my  assets  and  lia- 
bilities on  the  first  day  of  January,  1870,  in  the  business  in 
•which  I  am  engaged. 

ASSETS. — Merchandise,  machinery  and  fixtures  in  factory, 
"$115,503  45;  horses,  trucks  and  furniture,  $5,000;  book 
accounts,  $129,145  13  ;  bills  receivable,  $15,409  09  ;  cash, 
$62,838  25  ;  household  furniture  at  residence,  $12,000  j 
taorses  and  carriages,  private,  $6,000  ;  total,  $345,895  92. 
LIABILITIES. — Loans,  borrowed  money  and  accrued  inter- 
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est,  $351,418  59  j  book  accounts,  $4,665  ;  total,  $356,084 
94. 

And  since  that  date  my  debts  arid  liabilities  have  increased,, 
and  the  excess  of  such  debts  and  liabilities  over  the  amount 
of  my  assets  and  personal  property  is  now  greater  than  it 
was  on  the  first  day  of  January,  1870. 

I  have  no  personal  property  other  than  the  United  States 
bonds  before  mentioned,  and  the  property  mentioned  and  re- 
ferred to  in  the  foregoing  statement. 

I  therefore  respectfully  require  that  you  should  strike  my 
name  from  the  assessment  rolls  for  the  year  1870,  as  liable 
to  be  assessed  in  the  sum  of  two  hundred  and  fifty  thousand 
dollars,  or  in  any  sum  whatever  for  personal  estate. 

It  is  proper  that  I  should  state  again,  as  I  have  before 
stated  in  person,  that  I  am  ready  and  willing  to  be  examined 
under  oath  by  you,  or  any  of  you  in  relation  to  my  personal 
estate,  and  as  to  my  liabilities  to  be  taxed  thereon. 

I  also  verify  this  statement  for  the  purpose  of  showing 
you  that  I  make  the  application  to  have  my  name  stricken 
from  the  assessment  rolls  in  good  faith.  Yours  respectfully, 

B.  T.  BABBITT. 

Dated  New  York,  April  15th,  1870. 

City  and  county  of  New  York,  ss :  Benjamin  T.  Babbitt, 
being  duly  sworn,  says  that  he  has  read  the  foregoing  state- 
ment by  him  subscribed,  and  knows  the  contents  thereof, 
and  that  the  same  is  true  of  his  own  knowledge. 

B.  T.   BABBITT. 

Sworn  to  before  me  April  29th,  1870. 

J.  M.  SCRIBNER,  Jr.,  Notary  Public,  New  York  City. 

SCHEDULE  u  B." — Department  of  the  Commissioners  of 
Taxes  and  Assessments,  City  Hall  Park,  Chambers  street. 
New  York,  May  20th,  1870.  Sir :  Your  affidavit  of  the 
29th  ult.  represents  that  your  property  is  of  the  value  of: 
taxable,  $345,895  93  ;  that  your  debts  are  $350,089  49  ;  that 
your  United  States  bonds  at  par  are  $250,000 ;  difference, 
$106,084  49  j  leaving  liable  to  taxation,  $239,811  42. 
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The  commissioners  have  fixed  upon  $200,000  as  an 
equitable  amount  for  your  assessment  upon  personal  proper- 
ty for  1870. 

The  deduction  above  named  of  your  U.  S.  bonds  from  the 
amount  of  your  indebtedness  is  in  accordance  with  instruc- 
tions issued  by  the  state  comptroller,  which  the  commission- 
ers are  bound  by  law  to  follow.  GEO.  H.  ANDREWS,  W.  H. 
KING,  NATHANIEL  SANDS,  Commissioners  of  Taxes  and  Assess- 
ments. To  Benjamin  T.  Babbitt. 

SCHEDULE  "  C." — Extract  from  instructions  to  assessors 
from  state  comptroller.  Albany,  May  10th.  u  *  *  As- 
"  sessors  should,  in  ascertaining  the  value  of  the  personal 
''property  taxable,  and  to  be  entered  upon  the  assessment 
u  roll,  deduct  the  debts  owing  by  the  taxpayer  from  the  gross 
11  value  of  his  personal  property,  including  that  exempt  by 
"the  laws  of  the  United  States,  and  enter  the  balance  in  the 
"assessment  roll,  not  exceeding  the  value  of  that  which  is 
"  taxable  by  law.  W.  F.  ALLEN,  comptroller." 

At  a  special  term  of  the  Supreme  court  of  the  state  of 
New  York,  held  at  the  court  house,  in  the  city  of  New 
York,  on  the  28th  day  of  July,  1870. 

Present. — Hon.  JOHN  R.  BRADY,  J. 

(Title  of  cause).  ORDER. — On  reading  and  filing  the  return 
of  the  board  of  commissioners  of  taxes  and  assessments  to 
the  writ  of  certiorari  issued  herein,  and  on  the  consent  of 
the  respective  counsel  for  the  said  relator  and  respondents, 

It  is  ordered  that  the  hearing  on  said  writ  and  return  be 
had  in  the  first  instance  at  the  general  term  of  this  court.  A 
copy.  CHARLES  E.  LOEW,  clerk. 

J.  M.  SCRIBNER,  Jr.,  attorney,  and 

A.  R.  LAWRENCE,  J.r;  counsel  for  relator. 

Facts.  The  petitioner  is  a  resident  of  the  city  of  New 
York,  engaged  in  business  at  No.  89  Washington  street. 
On  the  1st  of  January,  1870,  his  personal  property  and  as- 
Voi.  XLL  30 
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sets,  other  than  certain  bonds  of  the  United  States,  amounted 
to  the  aggregate  sum  of  $345,895  97. 

His  debts  on  said  day  amounted  to  $356,084  49. 

Between  January  1st,  and  April  29th,  1870,  the  liabilities 
and  debts  of  the  petitioner  increased,  and  on  the  29th  day 
of  April,  the  excess  of  such  debts  and  liabilities  over  his 
assets  and  personal  property  was  greater  than  on  the  1st  day 
of  January,  1870. 

He  had,  between  the  dates  aforesaid,  no  other  assets  or 
personal  property  than  those  above  mentioned,  except  the 
United  States  bonds  hereinafter  mentioned,  nor  were  his 
debts  and  liabilities,  at  any  period  between  January  1st  and 
May  1st,  1870,  ever  less  than  $356,084  49  ;  and  his  debts 
and  liabilities  wert  at  all  times  between  those  respective  dates 
greater  than  his  assets,  excepting  therefrom  the  United  States 
bonds. 

The  relator  was  notified  by  the  respondents  that  his  per- 
sonal estate  had  been  assessed  at  the  sum  of  $250,000. 

On  the  29th  day  of  April,  1870,  the  relator  addressed  to 
tne  respondents  a  written  notice,  verified  by  his  oath, 
claiming  that  he  was  not  liable  to  taxation  in  any  amount 
for  personal  estate ;  requesting  them  to  strike  his  name 
from  the  assessment  rolls,  and  giving  in  detail  his  debts 
and  liabilities,  and  the  amount  of  his  personal  estate  and 
assets. 

He  attended  before  the  respondents  on  the  same  day,  and 
offered  to  be  examined  under  oath.  This  was  declined,  and 
the  statement  was  left  by«him  with  the  respondents. 

By  the  statement  above  referred  to,  it  appeared  that  the 
relator,  at  the  time  aforesaid,  was  the  owner  of  bonds  of 
the  United  States  of  the  par  value  of  $250,000,  commonly 
known  as  five-twenties,  which  had  been  purchased  by  him 
in  the  years  1865, 1866,  and  1867,  for  permanent  investment, 
and  have  ever  since  been  held  and  owned  by  him,  and  that 
none  of  the  said  bonds  were  purchased  since  January  1st, 
1868. 


NEW  YORK  PRACTICE  REPORTS.        457 

The  People  agt.  The  Commrs.  ef  Taxes  and  Assessments. 

This  fact  also  appears  from  the  petition  as  an  independent 
allegation. 

The  petitioner  insisted  before  the  respondents,  that  as  his 
debts  and  liabilities  exceeded  the  amount  of  his  personal 
property,  save  the  bonds  aforesaid,  he  was  not  liable  to  be 
assessed  or  taxed  in  any  amount  for  personal  estate,  .and 
that  those  bonds  could  not  be  taken  into  consideration  for 
the  purpose  of  taxation,  either  as  apart  of  his  capital,  or  for 
the  reduction  of  his  debts  and  liabilities. 

He  demanded  that  his  name  should  be  struck  from  the 
assessment  roll. 

The  respondents  declined  to  do  this,  but  by  a  notice  in 
writing  informed  the  relator  that  they  had  reduced  his  as- 
sessment to  $200,000. 

By  this  notice,  which,  although  dated  May  26th,  was  not 
served  on  the  relator  until  June  14th,  1870,  it  appears  that 
the  respondents  deducted  from  the  relator's  debts  the  par 
value  of  his  United  States  bonds,  and  that  they  then  deducted 
the  balance  thus  obtained  from  his  assets,  and  fixed  upon 
the  sum  of  $200,000  as  an  equitable  amount  for  the  assess- 
ment of  his  personal  property. 

The  relator  thereupon  brought  a  certiorari. 

The  return  of  the  comptrollers  is  at  pp.  12  to  17  of  the 
case. 

By  the  return  it  appears,  that  the  respondents  acted  under 
the  instructions  given  by  the  comptroller  of  the  state,  for 
which  see. 

I.  The  respondents  erred  in  taking  into  consideration  the 
bonds  of  the  United  State,  of  which  the  relator  was  the 
owner,  for  the  purpose  of  determining  the  amount  of  per- 
sonal estate  for  which  the  relator  was  liable  to  be  assessed 
and  taxed. 

(a.)  Stock  of  the  United  States  is  not  subject  to  taxation 
under  the  laws  of  a  state,  and  a  state  law  for  that  purpose 
is  unconstitutional,  whether  it  imposes  the  tax  on  United 
States  stock  eo  nomine,  or  inciudes  it  in  the  aggregate  of  the 
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tax-payer's  property,  to  be  valued  like  the  rest  at  its  worth. 
(Bank  of  Commerce,  N.  Y.,  2  Black,  620). 

And  it  has  also  been  held  that  a  tax  laid  by  a  state  on 
banks  "  on  a  valuation  equal  to  the  amount  of  their  capital 
stock  paid  in,  or  secured  to  be  paid  in,"  is  a  tax  on  the  prop- 
erty of  the  institution,  and  when  that  property  consists  of 
stocks  of  the  Federal  Government,  the  law  laying  the  tax  is 
void.  (Bank  Tax  Case,  2  Wallace,  200). 

(b.)  It  seems  to  the  relator  to  be  clear,  that  the  rspond- 
ents,  in  determining  the  amount  of  his  personal  property 
liable  to  taxation,  have  included  the  United  States  bonds  of 
which  he  was  owner  in  the  aggregate  of  his  property, 
"  and  valued  it,  like  the  rest,  at  its  worth."  (2  Black,  260). 

The  effect  of  their  action  is  the  same  as  if  the  respond- 
ents had  added  the  $250,000  of  bonds  to  the  rest  of  the 
relator's  assets,  and  then  deducted  the  amount  of  his  debts 
from  the  aggregate  sum.  In  other  words,  the  United 
States  bonds  of  the  relator  have  been  included  as  an  element 
in  the  amount  to  be  taxed  as  the  relator's  personal  estate. 

And  they  have  been  made  just  as  much  the  subject  of 
taxation  as  if  they  had  been  added  to  the  taxable  personal 
property  of  the  relator. 

II.  The  Revised  Statutes  provide,  that  assessors  "  shall 
prepare  an  assessment  roll,  in  which  they  shall  set  down,  in 
four  separate  columns,  and  according  to  the  best  informa- 
tion in  their  power : 

"  1st.  In  the  first  column  the  names  of  all  the  taxable 
inhabitants  of  the  town  or  ward,  as  the  case  may  be.  *  *  * 

"  4th.  In  the  fourth  column  the  full  value  of  all  the  taxable 
personal  property  owned  by  such  person,  after  deducting 
the  just  debts  owing  by  him."  (1  JR.  S.,  p,  363,  sec.  9, 
Edmonds  ed.) 

(a.)  It  is  obvious  that  the  respondents  in  this  case  have 
not  only  assessed  the  relator's  bonds  us  a  part  of  his  personal 
estate,  which  was  an  illegal  act  on  their  part,  under  the 
decisions  above  referred  to,  but  that  they  have  also  violated 
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the  provisions  of  the  Revised  Statutes  prescribing  the  mode 
of  arriving  at  the  amount  of  personal  estate,  for  which  an 
individual  is  liable  to  be  assessed. 

The  relator,  we  submit,  was  entitled  to  two  exemptions: 

1st.  He  was  entitled  to  have  his  United  States  bonds  laid 
entirely  out  of  view,  in  ascertaining  the  amount  of  his  per- 
sonal estate,  because  they  were  not  taxable  by  law  for  any 
purpose;  and, 

2d.  He  was  entitled,  under  the  law  of  this  state  to  have 
his  just  debts  deducted  from  his  taxable  personal  property. 

The  United  States  bonds  which  he  owned  were  not  more 
under  the  jurisdiction  of  the  respondents  or  their  duputies, 
than  if  they  had  been  owned  by  a  third  party. 

The  effect  of  the  action  of  the  respondents  was  to  deprive 
the  relator  of  his  right  to  escape  taxation  upon  his  United 
States  bonds,  because  they  were  applied  by  the  respondents 
to  the  rednction  of  another  item,  to  wit,  his  debts,  which 
item  he  was  entitled  by  the  laws  of  the  state  to  have  deducted 
in  full  from  the  amount  of  his  taxable  personal  property. 

(b.)  The  effect  also  was  to  deprive  the  relator  of  the  right 
to  have  his  just  debts  deducted  as  provided  by  the  Revised 
•Statutes. 

The  respondents  should,  in  the  language  of  the  Revised 
•Statutes,  have  placed  in  the  fourth  column  of  the  roll,  the 
full  value  of  all  the  taxable  personal  property  owned  by  the 
relator,  after  deducting  the  just  debts  owing  by  him.  (1  It.  S., 
363,  sec.  9,  EdmoncPs  ed). 

Instead  of  doing  so,  they  have  deducted  from  his  debts 
$250,000  which  was  exempted  by  law  from  taxation,  and 
.have,  therefore,  decreased  his  debts  in  that  amount.  The 
relator  has  not,  therefore,  been  allowed  the  deduction  on  ac- 
count of  his  debts  to  which  the  Revised  Statutes  entitle  him. 

III.  The  precise  point  presented  in  this  case  does  not 
vgeem  to  have  been  passed  upon  by  the  courts  of  this  state, 
but  there  is  a  decision  in  the  case  of  The  People,  ex  reL,  The 
Isockport  City  Bank  agt.  The  Board  of  Education  of  Leckport, 
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(46  Barb.,  588),  which  may  be  cited  as  authority  for  the 
action  of  the  respondents  in  this  case,  and  which,  therefore,, 
demands  some  consideration  here. 

In  that  case,  the  relator  was  a  bank  organized  under  the 
general  banking  law  of  1858,  with  a  capital  of  $104,000. 

The  defendants  caused  the  relator  to  be  assessed  in  the  sum 
of  $102,400,  being  the  whole  amount  of  its  capital  stock 
paid  in  and  secured  to  be  piaid  in,  and  on  all  its  surplus 
profits,  &c. 

It  appeared,  that  the  bank  had  $203,500  of  United  States 
stocks  or  bonds,  a  portion  of  which  was  deposited  with  the 
bank  department,  and  that  the  total  value  of  all  the  other 
personal  property  of  the  bank  did  not,  at  the  time  the  assess- 
ment was  made,  exceed,  and  had  not  since  exceeded,  the 
amount  of  its  debts. 

The  relator  brought  a  mandamus  to  have  the  assessment 
stricken  from  the  roll,  which  was  denied,  but  the  courfc 
based  its  decision  upon  the  ground  that  the  provisions  of 
the  Revised  Statutes  requiring  the  assessors  to  set  down  in 
theassessmrnt  roll  the  full  value  of  all  taxable  personal  prop- 
erty of  the  person,  after  deducting  the  just  debts  owing  by 
him,  had  no  relation  to  the  taxation  of  monied  corporations* 
(46  Barb.,  588). 

Indeed,  the  case  is  an  authority  for  the  position  taken  by 
the  relator  in  this  case  ;  because  it  is  apparent  from  the- 
reasoning  of  judge  MARVIN,  who  delivered  the  opinion  of 
the  court,  that  if  the  case  had  been  that  of  an  individual, 
the  court  would  have  felt  bound  to  allow  a  deduction  to  be 
made  of  his  just  debts,  irrespective  of  any  reduction  on 
account  of  United  States  bonds  owned  by  him.  (46  Barb.r 
596). 

IV.  The  true  rule  applicable  to  this  case  is,  we  conceive,, 
to  be  found  in  the  opinion  delivered  by  Judge  DENIO,  in  the 
case  of  The  People  agt.  The  Commissioners  of  Taxes,  (23  N.. 
Y.,  195). 
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In  speaking  of  the  mode  in  which  a  bank  should  be  as- 
sessed and  taxed,  he  says : 

"  The  position  of  a  bank  in  this  respect  is  precisely  the 
same  as  that  of  an  individual  tax-payer.  It  is,  as  a  general 
rule,  assessed  and  taxed  for  all  its  property  of  every  kind  ; 
but  there  is  an  exception  as  to  such  part  of  it  as  the  con- 
stitution and  laws  of  the  Union  and  of  the  state  have, 
upon  special  reasons  of  policy,  declared  shall  be  exempted. 
Whether  such  exempt  property  is  found  in  the  hands  ol  an 
individual  or  in  the  possession  of  a  corporation  taxed  upon 
the  actual  value  of  its  capital,  the  rule  is  the  same.  The  ex- 
empt property  is  to  be  deducted  from  the  aggregate  valuation. 
(23  N.  Y.,  195). 

Now,  in  this  case,  no  such  rule  has  been  followed.  There 
were  two  privileges  to  which  the  relator  was  entitled  ;  his 
bonds  were  absolutely  exempt,  and  he  was  entitled  to  have 
his  debts  deducted  from  the  aggregate  valuation  of  his  tax- 
able property.  Instead  of  according  to  him  these  privileges 
or  rights,  the  respondents  applied  his  exempted  property  to 
the  reduction  of  his  debts,  which  it  was  his  rightand  privilege 
under  the  law  of  the  state  to  have  deducted  in  full  from  the 
valuation  of  his  taxable  property. 

V.  The  case  which  is  made  by  the  relator  commends  itself 
to  the  court,  as  one  presented  in  good  faith. 

The  position  of  the  relator  is  not  that  of  one  who  has 
hastily  converted  his  assets  into  United  States  securities  for 
the  purpose  of  avoiding  taxation. 

On  the  contrary,  it  is  expressly  averred,  and  it  is  not 
denied  by  the  respondents,  that  all  the  securities  of  the  re- 
lator were  bought  for  permanent  investment,  in  the  years 
1805,  1866,  and  1867. 

The  relator  is,  therefore,  not  subject  to  the  charge  of  at- 
tempting to  evade  the  tax  laws,  but  is  merely  standing  upon 
what  he  in  good  faith  deems  his  legal  rights. 

VI.  It  is  submitted,  Li  conclusion,  that  the  papers  show 
that  the  debts  and  liabilities  of  the  relator  exceeded  his 
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taxable  personal  property  at  the  time  this  assessment  was 
made,  and  at  all  times,  when  the  said  assessment  was  before 
the  respondents,  and  that  he  is  entitled,  therefore,  to  the  re- 
lief which  he  seeks  by  this  proceeding. 

VII.  The  assessment  in  question  should  be  declared  illegal 
and  void,  and  should  be  set  aside. 

C.  A.  ARTHUR,  attorney,  and 

CHARLES  E.  MILLER,  counsel  for  respondents. 

Statement. — This  matter  comes- before  the  court  upon  a 
certiorari  isssued  under  the  act  of  1859,  to  review  the 
decisions  of  the  respondents  as  to  the  assessment  of  the  per- 
sonal property  of  the  relate r  for  the  year  1870. 

This  personal  property,  as  appears  by  his  own  statement 
is  as  follows: 

Amount  invested  in  business,  $345,895  92.  Amount  in- 
vested in  United  States  stocks,  known  as  five-twenties, 
$250,000  00.  Total,  $595,895  92.  Less  debts,  $356,- 
184  49.  Balance,  $239,711  43. 

The  respondents  fixed  the  sum  of  two  hundred  thousand 
dollars,  as  the  value  of  the  personal  property  of  relator,  sub- 
ject to  taxation. 

Relator  claims,  however,  that  in  assessing  him  the  com- 
missioners are  bound  to  deduct  his  debts  solely  from  such 
of  his  personal  property  as  is  taxable,  and  that  such  prop- 
erty is  insufficient  to  pay  his  debts.  That  he  is  taxably  ia- 
solvent,  although  worth  in  personal  property  two  hundred 
and  forty  thousand  dollars  over  and  above  all  his  indebted- 
ness. 

I.  The  tax  commissioners  in  making  their  assessments  are 
governed  by  the  provisions  of  the  Revised  Statutes.  (1  H. 
S.  p.,  390,  et  seq). 

Section  9  of  article  2,  provides  that  the  commissioners  shall 
prepare  an  assessment  roll,  in  the  fourth  column  whereof 
they  shall  set  down  "  the  full  value  of  all  the  taxable  personal 
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poperty  owned  by  such  person,  after  deducting  the  just  debts 
owing  by  him." 

II.  The  relator  to  maintain  his  claim  for  exemption  must 
establish  the  proposition,  that  the  legislature  by  the  above 
cited  provision  of  law  intended  that  the  debts  should  be 
deducted  solely  from  the  property  liable  to  taxation. 

III.  Such  was  not  the  intention  of  the  legislature. 

In  ascertaining  such  intention  by  construction  of  the 
statutes,  two  great  underlying  principles  must  be  constantly 
borne  in  mind  : 

1st.  That  the  power  to  levy  and  collect  taxes  being  an 
incident  of  sovereignty,  without  which  no  government  could 
exist,  all  the  statutes  in  derogation  of  such  authority  and 
exempting  particular  persons  or  particular  classes  of  prop- 
erty, are  to  be  strictly  construed,  and  confined  to  their  nar- 
rowest meaning  (Blackwell  on  Tax  Titles,  pp  2,  406  to  411). 

2d.  That  equality  in  taxation  is  the  principle  by  which 
the  legislative  power  is  controlled  in  the  levy  of  taxes 
(Black^vell  on  Tax  Titles,  pp  6-6). 

IV.  Bearing  in  mind  these  principles,  it  is  insisted  that  the 
intention    of    the   legislature,  as   evidenced   by  the   section 
cited,  was  simply  to  establish  a  rule  by  which  the  assessors 
should  ascertain  what  a  person  is  really  worth. 

Had  they  intended  that  the  debts  should  have  been  de- 
ducted solely  from  taxable  personal  property,  they  would 
have  inserted  the  word  u  therefrom,"  so  that  the  section 
would  read  u  after  deducting  therefrom." 

They  used  the  words  (l  taxable  personal  property  "  as  de- 
scriptive of  what  the  assessors  should  insert  in  their  lists, 
riot  of  what  the  debt  should  be  deducted  from. 

V.  The  exemption  that  relator  claims  is  not  only  an  ex- 
emption of   his   bonds  from  taxation,  but  also  from  their 
being  considered  as  liable  for  the  payment  of  his  debts  when 
taxation  is  concerned.   Its  practical  effect  is  to  create  a  double 
exemption. 

The  doctrine  is  full  of  danger,  and  if  carried  to  its  full 
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extent  must  seriously  cripple  the  resources  of  the  state  gov- 
ernment. The  very  debts  that  a  person  claims  to  be  de- 
ducted from  his  taxable  property,  are  incurred  for  the  pur* 
chase  of  United  States  stocks,  also  exempt. 

Any  one  could,  as  in  the  present  instance,  carry  on  a  large 
business,  own  an  amount  of  taxable  property  protected  by 
the  laws  of  the  state  and  at  the  expense  of  the  other  inhabi- 
tants of  the  state,  and  yet  shirk  all  obligations  to  contribute 
to  such  expense  by  refusing  to  apply  this  personal  property 
not  taxable,  to  the  payment  of  such  debts. 

VI.  The  decision  of  the  respondents  should  be  affirmed. 

On  the  hearing  at  the  general  term  January,  1871,  the 
court  ordered  judgment  on  the  writ  of  certiorari  for  relator, 
and  directed  that  the  assessment  should  be  vacated  and 
stricken  from  the  rolls. 

There  was  no  written  opinion,  the  decision  being  rendered 
on  the  argument. 
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SUPREME  COURT. 


MICHAEL  BRENN  agt.  THE  CITY  OP  TROT. 


The  charter  of  the  city  of  Troy,  in  reference  to  the  powers  of  the  common  council 
in  opening  and  widening  streets  and  alleys  and  keeping  the  same  in  repair, 
Si.c.,  (section  1,  title  4)  says,  that  "  the  expense  of  all  new  work  or  improvements 
and  alterations,  not  in  the  nature  of  ordinary  repairs,  shall  be  assessed  and  be  a 
lien  upon  the  property  benefited  when  completed,  in  sections  or  as  whole,  and  so- 
certified  to  the  comptrol  ler  by  the  local  assessors." 

Where  the  common  council,  by  resolution,  directed  the  city  engineer  to  establish 
the  grade  of  Oakwood  avenue  from  the  Hoosick  road  northerly  to  the  water 
works  gate ;  and  also  directed  the  proper  authorities  to  advertise  for  proposals, 
&c. : 

Held,  that  the  expense  of  such  work  should  be  assessed  upon  the  property  to  be- 
directly  benefited  thereby  and  not  upon  the  property  of  the  city  at  large.  Thia 
was  new  work  and  not  an  ordinary  repair,  within  the  true  construction  of  the 
above  provision  and  all  others  of  the  charter  bearing  on  the  question. 

To  justify  a  general  tax  upon  the  property  of  the  city  for  a  work  or  improvement,  in 
the  nature  ot  the  work  in  question,  two  things  are  required  by  the  charter :  1st, 
The  work  must  not  be  new :  2d.  It  must  be  only  an  ordinary  repair. 

Special  Term,  Troy,  June  22d,  1871. 

INGALLS,  J. 

ON  the  18th  day  of  May,  1871,  the  common  council  of 
the  city  of  Troy,  by  resolution,  directed  the  city  engineer 
to  establish  the  grade  of  Oakwood  avenue  from  the  Hoosick 
road  northerly  to  the  water  works  gate.  And  also  directed 
the  proper  authorities  to  advertise  for  proposals  for  grading 
said  avenue,  when  the  grade  should  be  established  by  the 
engineer.  This  resolution  has  been  approved  by  the  mayor, 
but  limiting  the  expense  to  a  sum  not  exceeding  $2,500. 
The  city  engineer  has  established  the  grade,  which  requires 
an  excavation  upon  a  portion  of  said  avenue  varying  from  a 
lew  inches  to  four  and  a  half  feet,  and  upon  another  portion 
thereof  requiring  a  filling  varying,  from  a  few  inches  to 
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about  four  feet.  There  has  been  an  advertisement  soliciting 
proposals  to  execute  the  work,  and  some  bids  have  already 
been  received,  but  the  contract  has  not  yet  been  awarded. 
It  is  contemplated  by  the  city  authorities  to  let  the  con- 
tract for  executing  the  said  work,  to  the  lowest  responsible 
bidder,  and  to  raise  the  money  necessary  to  defray  the  ex- 
pense of  said  work,  by  a  tax  upon  all  the  property  liable  to 
taxation  within  the  city  of  Troy.  For  the  purposes  of  a 
highway,  the  proposed  grade  is  preferable  to  the  present 
grade. 

J.  P.  ALBERTSON,  for  plaintiff. 
R.  A.  PARMENTER,  for  defendant. 

INGALLS,  J. — Substantially  but  one  question  has  been 
discussed  by  counsel  upon  this  motion,  which  is:  Whether 
the  money  necessary  to  defray  the  expense  of  said  work  is, 
by  the  charter  of  said  city,  required  to  be  raised  by  tax 
upon  all  the  taxable  property  within  the  city,  or  upon  the 
property  to  be  directly  benefited  by  such  improvement. 

This  presents  for  determination  a  simple  question  of 
power  to  tax,  which  must  be  derived  from  the  charter  and 
laws  not  inconsistent  therewith.  And  all  considerations  of 
expediency  or  equality  of  taxation  must  be  rejected  as  be- 
longing to  the  legislature  and  not  to  the  judiciary.  It  is 
the  duty  of  the  court  to  fairly  construe  and  enforce  the  law 
as  it  is  enacted,  but  not  to  legislate.  The  1st  section  of  title 
3  of  said  charter  provides  as  follows :  "  The  legislative 
powers  of  said  city  shall  be  vested  in  the  common  council." 
Such  powers  are  subordinate  to  authority  of  the  legislature 
of  the  state,  and  must  be  exercised  in  accordance  with  the 
charter  of  said  city,  and  the  laws  not  inconsistent  therewith, 
granted  by  the  legislature.  In  construing  such  charter  its 
language  must  receive  a  reasonable  interpretation  with  a 
view  to  ascertain  and  effectuate,  as  far  as  possible,  the  in- 
tention of  the  legislature. 
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Section  1  of  title  4  of  said  charter  provides  as  follows: 
''The  common  council  shall  have  power  under  the  restric- 
tions and  limitations  hereafter  mentioned,  and  in  pursuance 
of  existing  laws,  not  inconsistent  herewith,  to  cause  streets, 
alleys  and  avenues  to  be  opened  and   widened,  and   to   be 
regulated,  graded  and  paved,  and    the  streets,   alleys   and 
avenues  to  be  kept  in  repair,  and  from  time  to  time  to  be 
repaired  or  regraded  and  repaired  ;    to  provide  that  lamp 
posts  and  lamps  be  erected  ;  and  cisterns  made  for  the  pur- 
pose of  providing  water  in  case  of  fire  j  to  cause  sewers  and 
drains,  wells  and  pumps  to  be  constructed  and  repaired  j. 
and  generally  cause  such  other  improvements  in  and  about 
such  streets,  alleys,  avenues  and  squares,  to  be  made  as  the 
public  want  or  convenience  shall  require.     The  expense  of 
all  new  work   or  improvements  and  alterations  not  in  the 
nature  of  ordinary  repairs,  shall  be  assessed  and  be  a  lien 
upon  the  property  benefited,  when  completed,  in  sections  or  as  a 
whole,  and  so  certified  to  the  comptroller,  by  the  local  assessors." 
In    my  judgment,  the  latter  clause  of  the  above  section, 
reasonably  construed,  requires  the  expense  of  the  work  in 
question  to  be  assessed   upon  the  property  to  be  directly 
benefited  thereby,  and  not  upon  the  property  of  the  city  at 
large.     The  language  employed  is  clear  and  unambiguous. 
<4  The  expense  of  all  new  work,  or  improvements  and  altera- 
tions not  in  the   nature  of  ordinary  repairs."      The    last 
expression,  "  not  in  the  nature  of  ordinary  repairs,"  used  in 
that  connection,  is  significant,  and   has  the  effect  to  qualify 
the  portion  of  the  section  which  immediately  precedes  it, 
in  regard  to  new  work,  or  improvements  and  alterations,  and 
aids  very  much  in  determining  what   should  be  regarded 
new  work  within  the  meaning  of  said  section.     To  justify 
a  general  tax  upon  the  property  of  the  city  for  a  work  or 
improvement  in  the  nature  of  the  work  in  question,  two 
things  are  required   by  the  charter :     1st.  The  work  must 
not  "be  new;    2d.    It  must  be  only  an  ordinary  repair.     It 
would  seem  to  be  an  unwarrantable  construction  to  hold  that 
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a,  work  or  improvement  involving  an  excavation  and  filling 
of  the  magnitude  of  the  one  contemplated,  and  attended 
with  such  an  expenditure  of  money,  and  which  would 
wholly  change  the  grade  and  condition  of  the  avenue,  did 
not  constitute  a  new  work,  but  should  be  regarded  only  an. 
ordinary  repair  of  the  highway.  The  very  words,  "  in 
the  nature  of  ordinary  repairs,"  used  in  that  connection 
naturally  suggest  to  the  mind,  the  idea  that  only  such  work 
as  would  be  necessary  to  preserve  the  highway  in  its  usual 
condition  without  any  material  change  in  its  grade,  was 
intended.  If  by  wear  or  otherwise  it  became  uneven,  it 
should  be  repaired  by  depositing  thereon  gravel  or 
other  material  to  create  an  even  surface,  or  if  a  bridge 
decayed  and  became  insecure,  it  should  be  repaired,  or 
even  replaced  if  necessary,  by  a  new  one.  These  would 
be  regarded  in  the  nature  of  ordinary  repairs,  because  they 
would  be  such  as  were  necessary  to  the  reasonable  use 
and  enjoyment  of  the  highway  in  its  usual  condition.  The 
improvement  contemplated  must  be  fairly  considered  extra- 
ordinary, both  in  regard  to  the  propwsed  change  in  the  grade 
and  condition  of  the  highway,  and  the  expense  attend- 
ing the  work.  Again  section  16  of  the  same  title  provides, 
4t  Whenever  an  improvement  shall  be  ordered  by  the  com- 
mon council,  contemplated  in  the  foregoing  provisions, 
except  the  opening  or  widening  of  streets,  alleys  and  avenues, 
the  expense  of  such  improvement  shall,  within  fifteen  days 
thereafter,  be  apportioned  and  charged  upon  the  property 
and  persons  benefited  thereby."  The  language  employed 
in  this  section  seems  to  imply  that  the  city  at  large  can  only 
be  taxed  in  this  respect  for  the  purpose  of  ordinary  repairs 
to  the  highways,  and  that  all  other  improvements  of  this 
nature  must  be  borne  by  the  persons  and  property  directly 
benefited.  Again,  in  section  25  of  the  same  title,  the  expres- 
sion *•  ordinary  expenses  of  repairing  streets"  is  employed,  and 
in  such  connection  as  to  indicate  that  it  was  the  design  to  limit 
the  nature  and  extent  of  such  repairs,  in  which  particular  it 
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is  in  harmony  with  the  other  provisions  refered  to,  in  which 
substantially  the  same  expression  is  employed.  But  I  deem 
the  following  section  of  said  title  still  more  significant,  as 
bearing  upon  this  question  of  construction :  Section  26 
provides  that  the  said  common  council  in  addition  to  the 
foregoing  shall  and  may  in  each  and  every  year  cause  a  sum 
sufficient  to  pay  all  the  ordinary  and  necessary  expenses  of 
maintaining  the  city  government,  including  the  maintaining 
of  the  highways  of  said  city  and  the  bridges  thereon,  and  the 
maintenance  of  the  Hudson  river  between  Troy  and  Albany, 
to  be  raised,  levied  and  collected  by  tax,  which  sum  shall 
be  raised,  apportioned,  levied  and  assessed  in  one  tax  upon 
the  real  and  personal  property  liable  to  taxation  in  the  city 
of  Troy." 

Oak  wood  avenue  is,  by  section  30  of  said  4th  title,  expressly 
declared  to  be  one  of  the  highways  of  said  city.  In  section  26 
the  expression  is,  "maintaining  the  highways"  Webster's  dic- 
tionary, which  has  become  in  effect  a  law  book  on  questions 
of  construction,  defines  the  word  "  maintain  n  as  follows : 
il  To  hold,  preserve,  or  keep  in  any  particular  state  or  condi- 
tion ;  to  sustain  ;  not  to  suffer  to  fail  ordecline."  It  would 
certainly  be  unwarrantable  to  hold  that  the  work  in  ques- 
tion was  embraced  within  the  terms  "maintaining  of  high- 
ways." The  change  contemplated  is  too  radical  and  exten- 
sive to  be  regarded  as  ordinary  repair,  essential  to  maintaining 
the  highway  in  its  usual  or  ordinary  condition.  Suppose  a 
contract  had  been  entered  into  by  which  a  party  agreed  to 
maintain  the  highway  in  question,  and  to  make  all  ordinary 
repairs,  I  apprehend  no  person  would  contend  that  such 
obligation  would  embrace  the  improvement  in  question. 
The  various  provisions  of  the  charter,  so  far  as  they  bear 
upon  this  question,  seem  to  be  harmonious;  and  it  is  quite 
apparent  that  it  was  the  intention  of  the  authors  of  such 
charter,  acting  through  the  legislature  to  restrict,  as  far  as 
practicable,  the  liability  of  the  city  to  taxation  for  improve- 
ments of  the  nature  of  the  one  in  question,  and  to  impose 
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the  burden  upon  those  who  were  expected  to  derive  direct 
benefit  therefrom.  With  the  wisdom  of  such  policy  we 
have  nothing  to  do.  The  question  presented  by  this  motion 
is  one  of  power,  not  expediency,  and  if  such  policy  is  unwise 
the  legislature  must  provide  the  remedy.  I,  therefore,  con- 
clude that  the  expense  of  the  contemplated  improvement,  if 
incurred,  cannot  legally  be  imposed  by  tax  upon  the  city  afe 
large,  but  must  be  assessed  upon  the  property  to  be  directly 
benefited  thereby. 

I  have  examined  the  case  cited  by  the  city  attorney — The 
People  agt.  The  City  of  Brooklyn  (25  Barb.,  Rep.  585). 
The  particular  provisions  of  the  charter  of  Brooklyn  are  not 
stated,  and  the  reasoning  of  Judge  STRONG,  in  his  opinion, 
does  not,  in  my  judgment,  conflict  materially  with  the  views 
herein  expressed. 
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SUPREME  COURT. 
NATHAKIEL  BUTOLPH  agt.   MAX  BLUST. 

A  constable  or  an  alderman,  cannot,  at  common  law,  make  an  arreit  without  warrant, 
where  there  is  no  breach  of  the  peace. 

Under  the  provisions  of  the  charter  of  the  city  of  Syracuse  an  alderman,  or  policeman 
may. arrest  any  person  who  may  be  found  committing  any  violation  of  an  ordin- 
ance of  the  citv,  without  warrant — such  as  cruelly  whipping  a  horse  in  a  public 

street  of  the  city. 

And  a  delay  of  half  an  hour  in  making  the  arrest,  does  not  deprive  the  officers  of  the 
right  to  make  it.  Generally  such  time  is  not  an  unreasonable  delay. 

But  such  an  arrest  cannot  be  made  by  these  officers  outside  the  limits  of  the  city  of 
Syracuse ,  as  where  the  person  arrested,  on  seeing  the  approach  of  the  officers 
stepped  over  the  city  limits  into  the  town  of  Salina — the  division  line  being  near 
him. 

Fourth  Department,  Syrcause  General  Term,  April,  1871. 

Before  MULLIN,  P.  J.,  TALCOTT    and  JOHNSON,  JJ. 

THE  plaintiff  brought  this  action  to  recover  damages 
against  the  defendant  for  an  alleged  assault,  battery  and  false 
imprisonment  of  the  plaintiff  by  the  defendant. 

In  May,  1870,  the  plaintiff,  (who  is  a  farmer  residing  in 
the  town  of  DeWitt,  in  Onondaga  county),  visited  the  city 
of  Syracuse,  for  the  purpose  of  doing  some  trading.  He  was 
accompanied  by  his  wife,  and  drove  one  horse  harnessed  to 
a  light  buggy  wagon.  On  his  way  home,  and  when  within 
a  very  few  rods  of  the  line  separating  the  city  of  Syracuse 
and  the  town  of  Salina,  his  horse  baulked  and  refused  to 
proceed  further.  While  moderately  punishing  him,  the 
defendant,  who  was  a  stranger  to  the  plaintiff,  and  who  was 
intoxicated  at  the  time,  approached  him  and  told  him  t) 
whip  the  horse  upon  his  fore  legs,  and  that  he  thought  that 
would  make  him  go.  The  plaintiff  complied  with  the  re- 
quest, and  while  whipping  the  horse  upon  his  fore  legs,  he 
VOL.  XLL  81 
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was  struck  at  by  the  horse  in  a  violent  manner,  and  the 
plaintiff  struck  the  horse  once  over  the  head  with  the  butt 
end  of  the  whip.  The  defendant  then  spoke,  and  told  the 
plaintiff  not  to  strike  the  horse  again  or  he  would  have  the 
plaintiff  arrested.  The  plaintiff  replied  that  he  could  whip 
the  defendant  and  the  horse  too.  After  that,  the  defendant 
went  away,  and  in  about  half  an  hour,  returned  with  a 
policeman.  After  the  defendant  went  away,  the  horse  was 
not  whipped,  nor  was  there  any  disturbance  at  the  pJace  of 
the  occurrence  j  but  the  plaintiff  and  others  were  engaged 
in  trying  to  push  the  horse  and  wagon  along,  and  though 
making  little  progress,  had  gradually  approached  the  city 
limits*,  and  when  the  defendant  was  seen  approaching  with 
the  policeman,  the  plaintiff  went  outside  the  limits  of  the 
city  and  into  the  town  of  Salina ;  and  while  in  the  town  of 
Salina,  was,  by.  the  policeman,  acting  under  defendant's 
directions,  arrested  and  brought  within  the  city.  The  arrest 
was  without  process. 

The  plaintiff  was,  by  the  defendant,  clinched  and  thrown 
violently  against  the  wheel  of  a  wagon,  although  he  did  not 
resist  at  all  or  refuse  to  obey  any  command. 

After  the  arrest  he  was  taken  before  a  magistrate  of  the 
city,  and  the  plaintiff  offered  to  show  that  the  defendant  pro- 
cured a  warrant  to  be  issued  against  him,  and  that  he  was 
tried  and  acquitted.  The  evidence,  on  objection  by  the 
defendant,  was  excluded  and  the  defendant  excepted.  The 
defendant  was  an  alderman  of  the  second  ward  of  the  city 
of  Syracuse,  but  at  no  time  during  the  transaction  did  he 
disclose  that  fact. 

At  the  close  of  the  plaintiff's  evidence,  the  court,  on 
motion  of  the  defendant,  non-suited  the  plaintiff  upon  the 
ground  that  the  defendant  had  a  right  to  arrest  within  the 
town  of  Salina,  and  that  the  defendant  was  justified  as  mat- 
ter of  law  in  what  he  did.  To  these  rulings  the  plaintiff 
excepted. 

The  court  directed  a   stay  of  pro  -eedings  and  that  the 
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exceptions  should  be  heard  at  general  term  in  the  first  in- 
stance. 


I.  D.  GARFIELD,  for  plaintiff,  and  appellant. 

I.  The  alderman  had  no  authority  to  give  the  plaintiff 
into  custody. 

1st.  Because  an  alderman  is  an  officer  unknown  to  the 
common  law,  and  his  powers  are  defined  and  limited  by  the 
law  creating  the  office,  (section  7,  title  4,  charter  of  the  city 
of  Syracuse.) 

2d.  Under  the  charter,  they  have  no  jurisdiction  to  arrest 
or  cause  to  be  arrested,  without  process,  any  person  outside 
of  the  city  limits. 

3d.  They  can  only  arrest  a  person  whom  they  shall  find 
committing  a  violation  of  an  ordinance. 

In  the  case  at  bar,  the  party  arrested  was,  when  arrested, 
beyond  the  jurisdiction  of  the  alderman.  And  at  the  time 
of  the  arrest  no  offense  was  being  committed. 

By  <§>  2  of  chap.  1,  relating  to  the  ordinance  of  the  city  of 
Syracuse,  it  is  provided  that, 

"  The  aldermen  *  *  *  shall  have  power  to  arrest  or 
cause  to  be  arrested,  as  aforesaid,  all  persons  who  shall  be 
found  in  the  act  of  violating,  or  who  may  reasonably  be  sus- 
pected of  having  committed  any  crime  or  misdemeanor,  or 
of  having  violated  any  ordinance  of  the  city  for  the  preserva- 
tion of  peace  and  good  order." 

Under  this  ordinance  we  claim  : 

1.  That  the  alderman  cannot  arrest  outside  of  the  city. 

2.  That  they  cannot  arrest,  without  process,  for  violation 
of  the  ordinance  relating  to  cruelty  to  animals,  unless  the 
ordinance  is  being  violated  at  the  time.     ( Pow  agt.  Beckner, 
3  Ind.  R.,   475;    Cook  agt.  NetJicrcote,  6    C.  &  P.,  741; 
Coupey  agt.  Henley,  2  Esp.,  540 ;  Fox  agt.  Gaunt,  3  B.  & 
Ald.,79S;  Phillips  agt.  Inell,   11  John.,  4S6). 

3.  That  if  by  its  terms,  it  is  to  be  construed  as  affording 
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authority  upon  the  alderman  to  arrest  outside  of  the  limits 
of  the  city,  or  after  the  offense  has  been  committed,  then  it 
is  an  authority  which  the  common  council  of  the  city  of 
Syracuse,  under  the  charter,  had  no  right  to  confer  upon 
them,  and  is  void. 

If  it  can  be  held  that  the  alderman  has  power  to  arrest 
outside  the  limits  of  the  city,  and  after  the  offense  had  been 
committed,  we  say: 

II.  That  it  should  have  been  submitted  to  the  jury  to  say, 
whether,  in  making  the  arrest,  the  officer  was  guilty  of  an 
assault  and  battery;  because  it  was  proven: 

1..  That  the  plaintiff  did  not  resist  the  officer,  or  refuse  to 
obey  his  commands. 

2.  That  the  officer  did  clinch  the  plaintiff,  and  push  or 
throw  him  violently  against  the  wheel  of  a  wagon,  thereby 
causing  the  plaintiff  a  great  deal  of  pain. 

And  the  jury  might  well  have  found  that  this  was  such 
an  abuse  of  authority  as  would  entitle  the  plaintiff  to  dam- 
ages. (Imason  agt.  Cope,  5  Car.  &  P.,  193). 

III.  If  it  shall  be  held  that  the  alderman  had  power  to 
arrest  for  the  past  violation  of  the  ordinance,  then  it  must 
also  appear  that  u  he  had  reasonable  cause  to  suspect  the 
party  arrested  of  having  violated  the  ordinance." 

This  question  of  reasonable  cause  was  a  question  of  fact 
upon  the  evidence  in  the  case,  and  should  have  been  sub- 
mitted to  the  jury. 

It  is  this  aspect  of  the  case  in  which  it  is  submitted  on 
the  part  of  the  plaintiff,  that  the  offer  to  show  the  trial 
and  acquittal  of  the  plaintiff  was  competent,  and  the  evi- 
dence should  have  been  received. 

The  non-suit  should  be  set  aside,  and  a  new  trial  granted. 

PRATT,  MITCHELL  &  BROWN,  for  defendant,  and  res- 
pondent. 

I.  Cruelly  beating  or  ill-treating  a  horse  is  a  misdemeanor. 
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1.  It  is  made  so  by  statute.     (2  JR.  5.,  695). 

2.  It  is  made  so  by  the  city  ordinance.     The  6th  section 
of  chap.  2  of  the  ordinances  of  the  city  of  Syracuse  pro- 
vides that,  "any  person  who  shall  inhumanly,  unnecessarily 
or  cruelly  beat,  injure,  or  otherwise  abuse  any  dumb  animal, 
shall  be  subject  to  a  fine  of  $25. 

3.  By  section  6  and  7  of  title  4,  of  the  city  charter,  the 
power  is  given  to  the  common  council  to  make  ordinances 
and  the  violation  of  them,  a  misdemeanor.      (Session  Laws 
1S57). 

II.  The  aldermen  of  the  city  have  the  right  to  make  ar- 
rests and  take  before  the  police  justice,  or  officer  acting  as 
such,  any  person  whom  they  shall  find  committing  a  crime 
or  violating  an  ordinance  of  the  city. 

1.  This  is  given  by  the  city  charter.     (Title  9,  section  6, 
and  7). 

2.  This  power  is  still   more  enlargad   by  the  city  ordin- 
ance, (CJuip.  1,  §  2),  which  provides  that,  "  the  aldermen 
shall  have  power  to  arrest  or  cause  to   be  arrested,  all   per- 
sons who  shall  be  found  in   the  act  of  violating,  or  may 
reasonably  be  suspected  of  having  committed  any  crime  or 
misdemeanor,  or  having  violated  any  ordinance  of  the  city," 
&c. 

It  is  not  necessary  that  the  arrest  should  be  made  while 
the  crime  is  being  committed,  but  it  is  sufficient  that  it  be 
done  within  a  reasonable  time. 

(a).  By  the  ordinance  it  may  be  made  after  the  crime  hag 
been  committed  and  upon  the  information  of  others. 

(6).  Aldermen  have  the  right  to  arrest  any  one  whom  they 
find  committing  a  violation  of  any  ordinance,  &c.  (charter, 
title  4,  §  7.). 

(c).  As  no  time  is  prescribed  within  which  an  arrest  shall 
be  made,  it  is  sufficient  that  it  be  done  within  a  reasonable 
time. 

(d).  In  this  case,  the  officer  was  threatened  by  the  plain- 
tiff, if  he  should  attempt  to  arrest  him,  to  lick  him  and  the 
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horse  too.  As  soon,  therefore,  as  he  could  procure  necessary 
assistance,  he  made. the  arrest  (Reg.  agt.  Light,  Sears  and  J?., 
332  ;  7  Cox,  C.  C.,  3S9  ;  Taylor  agt.  Strong,  3  Wend.,  384, 
3SG  ;  1  CUtty 's  Gen'l  Prac.,  6 19-). 

III.  In  this  case  the  crime  was  not  committed  in  the  pres- 
ence of  the  officer,  but  when   he  attempted  to  prevent  its 
continuance,  plaintiff   refused   to  desist,   and  threatened  to 
commit  a  breach  of  the  peace. 

v  1,  He  whipped  the  horse,  and  struck  him  over  the  head 
with  the  butt-end  of  his  whip,  threatened  to  knock  him 
down,  and  called  for  a  club  for  that  purpose. 

2.  When  ordered  to  stop,  or  the  defendant  would  cause 
him  to  be  arrested,  he  threatened  to  lick  both  defendant  and 
the  horse. 

3.  The  evidence  was  ample  to  show  that  a  misdemeanor 
was  committed,  and  it  was  not  disputed  upon  the  trial. 

4.  Besides,  it   was   a    matter   for   the  officer    to    decide 
whether  the  treatment  of  the  horse  was  inhuman  or  cruel. 
He  would   not,  therefore,  be    liable    had   he   decided    erro- 
neously. 

IV.  It  is  no  objection  to  the  power  of  the  defendant  to 
arrest   plaintiff   that    the   latter,  to   avoid  being    arrested, 
slipped  out  of  the  city  limits. 

1.  The  power  given  by  the  charter  and   ordinances   to 
arrest  is  general,  without  limitation    as  to  place  or  locality. 
The  court  should  not  prescribe  limits  for  the  exercise  of  this 
authority,  which  the  statute  has  not  prescribed. 

2.  If  a  warrant  had  been  issued,  the  plaintiff  would  have 
been  liable  to  arrest  anywhere  in  the  county.     It  is  not, 
therefore,  perceived  why,  in  cases  where  an  arrest  may  be 
made  without  warrant,  the  jurisdiction  of  the  officer  as  to 
locality  is  not  equally  extensive. 

3.  It  would  be  a  very  inconvenient  restraint  upon  police 
officers,  and  their  efficiency  for  keeping  good  order  would 
be  greatly  impaired,  if  crimes,  misdemeanors  and  breaches 
of  the  peace  can  be  committed  in  their  presence,  and  when 
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they  attempt  to  arrest  the  criminal  he  can  escape  by  running 
out  of  the  city. 

(a).  By  such  a  construction  the  whole  policy  of  the  law 
justifying  arrests  without  process,  would,  in  many  cases,  be 
defeated. 

(&).  When  offenses  happen  to  be  committed  near  the 
boundaries  of  the  city,  arrests  could  rarely  be  made,  and 
unless  the  officers  were  the  fleetest  runners,  arrests  could 
not  be  made  in  any  case. 

4.  Aldermen  of  cities  are  made  by  statute  magistrates,  to 
keep  the  peace,  and  have  power  to  issue  warrants,  which 
may  be  executed  anywhere  in  the  county  (2  R.  S.,  727,  §  1, 
729,  $  1  and  4). 

(a).  As  such  magistrates,  they  have  general  power  to  ar- 
rest for  crimes  committed  in  their  presence,  or  for  threat- 
ened breaches  of  the  peace  (I  Bishop  Crim.  Pro.,  Sub.  34  ; 
Law  of  Arrests,  171  ;  Holcomb  agt.  Cornish,  8  Com.,  375). 

(b).  As  conservators  of  the  peace  and  officers  of  the  gov- 
ernment, they  have  authority  derived  from  the  general  rights 
of  the  government  without  any  statute  whatever  upon  the 
snbject,  to  exercise  all  necessary  force  for  the  prevention  of 
crime,  either  by  arrest  of  individuals,  or  by  the  seizure  and 
detention  of  the  instruments  of  crime  (Bishop  Sup.,  640  ; 
Spalding  agt,  Preston,  8  Vermont). 

•5.  They  seem  also  by  the  charter  to  have  the  same  authori- 
ty as  policemen  to  make  arrest  without  process,  and  police- 
men have  the  same  power  in  criminal  matters  as  constables 
of  towns  and  counties  (Title  5,  $5). 

6.  At    common    law,    a   sheriff   or   constable,    although 
strictly  a  county  officer,  might  pursue  and  arrest  a  felon  in 
another  county,  either  with  or  without  warrant  (9,  Hole's 
Pleas  of  the  Crown,  94). 

7.  By  all  the  analogies  of   the  law,  therefore,  by  every 
consideration  of  public  policy,  an  officer  of  the  city  should 
not  be  confined  to  the  limits  of  the  city,  in  making  an  ar- 
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rest  where  the  crime  is  committed  in  the  city  within  his  own 
view. 

V.  There  was  no  question  for  the  jury  as  to  the  good 
faith  of  the  defendant  in  making  the  arrest. 

1.  There  was  no  proof  of  bad  faith. 

2.  The  evidence  shows  that  not  only  a  statutory  crime 
was  committed,  but  a  violation  of  an  ordinance  of  the  city. 
It  was,  therefore,  not  material  with  what  motive  he  made 
the  arrest. 

VI.  The  motion  for  a  new  trial  should,  therefore,  be  de- 
nied. 

By  the  court,  MULLIX,  P.  J. — The  defendant  was  an  alder- 
man of  the  city  of  Syracuse.  In  May,  1870,  the  plaintiff  was 
in  the  city  with  his  horse  and  wagon.  The  horse  baulked 
and  the  plaintiff  beat  him  with  his  whip  on  the  legs  and 
struck  him  with  the  butt  of«it  on  his  head.  The  defendant 
saw  the  whipping  and  deeming  it  cruel,  told  the  plaintiff  to 
desist  or  he  would  have  him  arrested.  The  plaintiff  told 
defendant  he  would  whip  the  horse  and  him  too.  The 
defendant  went  for  the  police  officer  to  make  the  arrest.  He 
returned  in  about  half  an  hour,  and  the  plaitiiff  seeing  them 
approach,  went  across  the  city  line  into  the  town  of  Salina. 
The  defendant  while  the  plaintiff  was  in  Salina,  directed  the 
police  officer  to  arrest  him,  and  he  did  so.  The  officer  had  no 
process  authorizing  the  arrest.  He  made  it  on  the  authority 
of  the  defendant. 

After  the  arrest  was  made  some  violence  was  done  to 
plaintiff's  person.  He  was  taken  before  the  police  justice  of 
Syracuse,  ai.d  an  examination  had. 

The  action  was  for  damages  resulting  from  the  imprison- 
ment which  is  alleged  to  be  false.  The  court  non-suited  the 
plaintiff  and  directed  the  case  to  be  heard  on  the  exceptions 
in  the  first  instance  at  the  general  term. 

Cruelty  to  an  animal  is  a  misdemeanor,  as  well  by  the 
Revised  Statutes,  (See  2d  Statutes  at  Large,  717,  §  20),  as  by 
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the  by-laws  of  the  city  of  Syracuse  (Section  6,  cliap.  2  of  the 
ordinances). 

By  the  charter  of  the  city,  (§  6,  7,  of  title  4  of  the  laws  of 
1S57,  chap.  63),  the  violation  of  the  ordinances  of  the  com- 
mon council  is  declared  to  be  a  misdemeanor. 

By  section  1,  title  2,  chapter  2,  part  4  of  the  Revised 
Statutes,  aldermen  of  cities  are  authorized  to  execute  the 
power  conferred  in  that  title. 

The  powers  thus  conferred  are  to  hear  complaints  against 
persons  accused  of  crime,  issue  process  for  their  arrest, 
take  the  examination  when  the  prisoners  are  brought  before 
them,  and  in  certain  cases  to  let  them  to  trial. 

At  common  law,  an  arrest  could  not  be  made  of  a  person 
charged  with  a  misdemeanor,  except  on  the  warrant  of  a 
magistrate,  unless  it  involved  a  breach  of  the  peace  in  which 
case  the  offender  might  be  arrested  by  any  person  present 
at  its  commission.  (1  Chitty  Grim.  Law.,  15;  Car^cnterugt 
Mills,  29  How.,  473).  But  in  cases  of  felony  it  might  be, 
(same ;  Haley  agt.  Mix  3  Wend.,  350). 

It  is  said  in  (2d  Haley's  Pleas  to  tlie  Crown,  86),  that  if  a 
justice  of  the  peace  see  a  felony  or  other  breach  of  the  peace 
committed  in  his  presence,  he  may,  in  his  own  person,  ap- 
prehend the  felon.  And  so  he  may  command  any  person 
to  apprehend  him,  and  such  a  command  is  a  good  warrant 
without  writing.  But  if  the  felony  or  other  breach  of  the 
peace  be  done  in  his  absence,  then  he  must  issue  in  writing 
under  his  seal  to  apprehend  the  malfactor,  and  if  there  be 
any  riot  or  breach  of  the  peace  likely  to  happen  by  a 
tumultuous  meeting,  &c.,  he  may  command  his  servants  or 
others  to  prevent  it  by  arresting  the  parties. 

A  constable,  it  is  said,  by  the  same  author,  may  by  his 
own  inherent  and  original  power,  imprison  a  person  for  a 
breach  of  the  peace,  and  certain  specified  misdemeanors  less 
than  felony,  but  the  offense  of  which  the  plaintiff  is  charged 
is  not  one  of  them.  (2  Hole's  PL,  90). 

It  said  that  in  case  of  an  affray  the  constable  may  with- 
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out  warrant  arrest,  in  order  to  prevent  it ;  yet,  if  the  affray 
be  past  and  no  danger  of  death,  he  cannot  arrest  without  a 
warrant.  Hut  Hale  is  of  opinion  that  in  such  case,  the  con- 
stable may  arrest,  and  take  the  prisoner  before  a  justice  to 
find  surety  of  the  peace,  or  for  appearance. 

When  a  felony  is  committed,  or  in  case  of  suspicion  of  fel- 
ony, the  accused  flies  into  another  county,  the  constable 
pursuing  him  may  follow  him  into  an  other  county,  and  ar- 
rest him  ;  but,  when  he  makes  the  arrest,  he  must  take  the 
prisoner  before  a  magistrate  of  the  county  in  which  the  ar- 
rest is  made  (2  Hale's  PL,  94). 

It  follows  that  at  common  law  neither  the  defendant  nor 
the  constable,  could  arrest  the  plaintiff  without  warrant,  as 
there  was  no  breach  of  the  peace. 

It  remains  to  inquire  whether  it  could  be  done  by  either 
under  the  charter  of  the  city. 

Section  7  of  the  charter  provides,  that  it  shall  be  lawful 
for  any  alderman  and  policeman  to  arrest,  retain,  and  take 
before  the  justice  every  person  whom  they  or  any  of  them 
shall  find  committing  a  violation  of  any  ordinance  of  the 
city. 

By  this  section,  the  officers  named  in  it,  are  clothed  with 
powers  belonging  to  sheriffs,  constables  and  police  officers. 
And  they  may  be  exercised  without  warrant.  The  object, 
unquestionably  was,  to  authorize  summary  arrests  and  to 
obviate  the  delay  incident  to  procuring  a  warrant. 

The  defendant  found  plaintiff  committing  a  violation  of  an 
ordinance  of  the  city  and  was,  therefore,  authorized  to  arrest 
him,  and  call  in  the  aid  of  the  police  officer  to  effect  it  as 
might  a  justice  of  the  peace  at.  common  law,  when  a  crime 
was  commited  in  his  presence.  (2  Hale,  86). 

The  delay  of  half  an  hour  in  making  the  arrest  in  the  case, 
did  not  deprive  the  defendant  of  the  right  to  make  it. 

In  Eegna  agt.  Walker,  (25  E.  L.  &  K,  589),  it  was  held 
that  an  arrest  made  by  a  constable  for  resisting  him  in 
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making  an  arrest  two  hours  after  the  resistance,  was  un- 
lawful. 

In  Taylor  agt.  Strong,  (3  Wend.,  384),  it  is  said,  that  an 
arrest  without  warrant  for  breach  of  the  peace  in  the  pres- 
ence of  an  officer,  may  be  made  in  a  reasonable  time,  (See  also 
Descounts  agt.  Corbisbly,  85,  E.  C.  L.,  187),  what  is  a 
reasonable  time  is  upon  undisputed  facts  for  the  courts,  and 
half  an  hour  is  not  in  my  opinion,  an  unreasonable  time. 

If  an  arrest  cannot  be  made  except  immediately  on  the 
commission  of  an  offense  in  many  cases,  offenders  would 
escape  punishment. 

In  case  of  an  offense  committed  by  a  number  of  persons 
in  the  presence  of  an  alderman,  he  would  be  incapable  of 
arresting  them  if  they  resisted.  If  he  may  not  delay  arresting 
until  he  can  procure  help,  punishment  would  be  rendered 
impossible. 

I  have  no  doubt,  but  that  the  arrest  was  properly  made, 
provided  it  could  be  made  outside  the  limits  of  the  city. 

I  do  not  find  any  authority  upon  the  question,  whether  in 
cases  of  misdemeanor  an  officer  authorized  to  arrest  for  an 
offense  committed  in  his  presence,  may  pursue  the  offender 
out  of  his  own  jurisdiction.  At  common  law  it  was  the 
duty  of  such  an  officer,  in  case  of  felony,  to  raise  the  hue, 
and  cry,  and  then  pursue  the  criminal  into  any  other  juris- 
diction, and  there  arrest  him. 

This  power  being  limited  to  cases  of  felony,  it  would 
seem,  that  no  such  right  of  pursuit  existed  in  cases  of  mis- 
demeanors. 

At  common  law,  an  arrest  on  warrant  must  be  made 
within  the  jurisdiction  of  the  officer  who  issued  it.  (1 
Chitty's  Crim.  Law,  49). 

It  would  be  somewhat  singular  if  an  officer  without  war- 
rant could  arrest  beyond  his  jurisdiction,  when,  upon  his 
warrant  he  could  not. 

In  felony,  an  arrest  upon  a  warrant  of  a  justice,  could  be 
made  any  where  within  the  county,  (I  Chitty  Crim.  Law, 
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49),  but  in  cases  of  misdemeanor,  the  arrest  must  be  made 
within  the  jurisdiction  of  the  officer  issuing  it. 

Violations  of  municipal  regulations  could  be  committed 
with  impunity,  if  the  officer  who  is  present  at  the  com- 
mission of  the  offense,  must  stop  at  the  city  or  village 
boundery  when  in  pursuit  of  the  offender,  because  his  juris- 
diction there  ends.  Yet,  I  find  no  case  that  authorizes  him 
to  arrest  beyond  the  village  or  city  limits. 

No  such  right  existed  at  common  law,  when  the  officer 
was  without  warrant,  and  I  know  of  no  provision  of  law, 
that  authorizes  it  now. 

The  nonsuit  must  be  set  aside,  and  a  new  trial  ordered, 
costs  to  abide  the  event. 
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COURT  OF  APPEALS. 

DAVID  C.  FOSTER,  appellant,  agt.  CORNELIUS  VAN  WYCK, 
et  al.,  assessors,  &c.,  respondents. 

GEORGE  VAN  KLEECK,  appellant,  agt.  FREDERICK  WOOD- 
RUFF, collector,  &c.,  respondent. 

CHARLES  W.  SWIFT,  appellant,  agt.  THE  CITY  OF  POUGH- 
KEEPSIE,  respondent. 

Taxation  of  all  property  is  the  general  rule  of  the  statute.  It  provides  as  follows: 
**  All  lands,  and  all  personal  estate  -within  this  state,  whether  owned  by  individuals 
or  corporations,  shall  be  liable  to  taxation,  subject  to  the  exemptions  hereinafter 
•pecified,"  (1  R.  S.,  387.  $  1,  1st  ed). 

'By  the  same  statute  (p.  390.  $  8),  it  is  made  the  duty  of  the  assessors,  "to  asceitain, 
by  dilligent  inquiry,  the  names  of  all  tbe  taxable  inhabitants  in  their  towns  or 
•wards,  and  also  all  the  taxable  property,  real  and  personal,  within  the  same." 

Bank  shares,  owned  by  inhabitants  of  the  towns  or  wards  within  the  jurisdiction  of 
the  assessors,  falls  within  the  description  of  property  declared  by  the  first  section 
of  the  act  above  quoted,  to  be  liable  to  taxation. 

It  may  also  fall  within  one  of  the  exemptions  ;  but  being  property  prima  facie  liable 
to  taxation  and  the  duty  of  the  assessors  being  to  -ascertain  all  the  taxable  prop- 
erty, real  and  personal,  within  their  town  or  ward,  this  property  presents  itself 
to  them  for  their  decision  whether  it  is  taxable  or  exempt  from  taxation. 

It  being  personal  property  within  their  town  or  ward,  it  is  within  their  jurisdiction, 
as  assessors ;  they  have  the  right,  and  it  is  their  duty,  to  examine  the  question 
whether  it  is  liable  to  taxation,  and  this  is  &  judicial  inquiry. — One  in  which  the 
highest  courts  have  differed;  and  should  they  make  a  mistake,  and  hold  it  liable 
to  taxation  when  it  is  not,  they  should  not,  for  such  mistake,  be  held  liable  as 
wrongdoers. 

And  it  makes  no  difference  whether  this  immnnity  from  taxation  arises  from  state 
law  or  national  law.  It  is  equally  a  judicial  decision,  of  the  assessors  in  either 
case,  having  equal  protection  from  liability  for  having  decided  erroneously. 

If  the  assessors,  having  jurisdiction  of  the  subject  matter  and  of  the  persons  of  the 
owners  of  the  property  assessed,  have  failed  to  follow  the  directions  of  the  statute 
iv  making  up  their  roll,  their  action  it  irregular  and  open  to  correction  upon 
proper  application  to  the  supreme  court ;  voidable  but  not  void. 

June  Term,  1867. 

THESE  are  controversies  submitted  to  the  supreme  court, 
without  action,  pursuant  to  section  372  of.  the  Code. 
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The  facts  stated  to  the  court  in  the  several  submissions, 
which  are  substantially  alike,  show  that  the  plaintiffs  are 
residents  of  the  city  of  Poughkeepsie,  and  respectively 
owners  of  shares  in  three  national  banks,  organized  under 
the  act  of  congress,  approved  June  3,  1804,  and  located  in 
said  city. 

The  assessors  of  that  city,  in  the  year  1865,  assessed  the 
plaintiffs,  respectively,  for  their  shares  in  the  said  banks,  at 
their  par  value.  The  plaintiffs  did  not  personally  appear 
before  the  assessors,  nor  serve  any  claim  or  notice  on  them 
in  reference  to  said  assessment.  The  assessors  made  out  an 
assessment  roll  in  the  form  prescribed  by  statute,  on  which 
each  of  the  plaintiffs  were  assessed  and  taxed  for  other  prop- 
erty ;  and  at  the  close  of  the  alphabetical  lis.t,  and  on  a 
separate  part  of  the  roll,  they  inserted  the  names  of  the  said 
national  banks,  and  the  value  of  the  real  estate  of  each,  and 
then,  under  the  name  of  each  bank  so  entered,  they  entered 
the  names  of  the  shareholders  therein,  respectively,  the 
numbers  of  the  shares  owned  by  each,  and  the  par  value 
thereof;  arid  the  common  council  imposed  and  extended  the 
tax  upon  the  real  estate  of  each  bank,  and  upon  each  share- 
holder for  the  value  of  his  shares  so  entered. 

The  cashiers  of  the  banks,  before  the  completion  of  the 
roll,  notified  the  assessors  that  such  last  mentioned  assess- 
ments were  illegal,  and  demanded  that  they  should  be 
stricken  from  the  roll.  This  was  refused  by  the  direction 
of  the  common  council;  a  warrant  was  issued  to  the  col- 
lector, under  the  seal  of  the  city  and  the  hand  of  the  mayor, 
attached  to  the  assessment  roll,  and  with  it  delivered  to  the 
collector,  commanding  him  to  receive,  levy,  and  collect, 
from  the  several  persons  therein  named,  the  several  taxes 
therein  imposed. 

Under  this  warrant,  the  collector,  on  the  7th  of  June, 
I860,  levied  and  collected  the  several  taxes  imposed  on 
such  bank  shares  of  the  plaintiffs,  respectively,  of  their 
goods  and  chattels,  and  did  forthwith  pay  the  same  to 
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the  chamberlain  of  said  city,  who  is,  ex  officio,  treasurer 
thereof. 

On  the  part  of  the  plaintiffs  it  is  claimed,  that  the  said 
assessments,  and  all  proceedings  based  thereon,  were  with- 
out jurisdiction  and  void  ;  and  that  the  levy  on  their  goods 
and  chattels,  in  pursuance  of  said  warrant,  and  by  direction 
of  said  city,  was  a  trespass,  for  which  the  defendants,  res- 
pectively, are  liable  to  the  plaintiffs,  in  the  amount  so  col- 
lected from  them. 

On  the  other  hand,  the  defendants  claim  that  the  assessors 
had  jurisdiction  in  the  premises,  and  admitted  that  the  bank 
shares  were  exempt  from  taxation ;  that  the  defendants, 
respectively,  are  not  liable  to  any  action  by  reason  of  said 
assessments,  &c.,  but  that  the  plaintiffs,  having  omitted  to 
institute  legal  proceedings  to  compel  the  correction  of  said 
assessment  roll,  by  the  court  or  otherwise,  are  remediless  in 
the  premises. 

The  supreme  court  held,  that  the  plaintiffs  were  neither 
of  them  entitled  to  recover,  and  gave  judgment  for  the 
defendants,  respectively,  to  that  effect,  and  for  costs. 

From  the  judgment  thus  given  the  plaintiffs  severally, 
appeal  to  this  court. 

PARKER,  J. — The  question  in  each  case  is,  did  the  as- 
sessors have  jurisdiction  in  respect  to  the  assessments  com- 
plained of?  for  it  is  not  denied,  on  the  one  hand,  that  under 
the  decision  of  the  supreme  court  of  the  United  States, 
in  Van  Allen  agt.  The  Assessors,  (3  Wallace,  573),  that 
the  assessment  was  unauthorized,  and  would  have  been  set 
aside  upon  due  application  to  the  supreme  court,  as  not 
being  in  accordance  with  law  ;  nor,  on  the  other,  that  if 
the  assessors  had  jurisdiction  in  the  matter,  and  have  erred 
only  in  its  exercise,  the  only  remedy  of  the  plaintiffs  was 
such  application  to  set  it  aside  ;  and  that  no  action  for  the 
irregularity  would  lie  against  any  of  the  defendants  ;  except 
that  in  the  case  of  Swift  agt.  The  City  of  Potighkeepsie,  it 
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is  claimed  by  the  plaintiff  that,  even  if  the  assessors  had 
jurisdiction,  so  that  they  and  the  collector  are  not  liable, 
still  as  the  plaintiff  was  not  legally  liable  to  taxation  on  his 
bank  shares,  the  city,  which  has  received  the  money  collected 
from  him  to  satisfy  such  illegal  tax,  is  legally  liable  to  refund 
it  to  him. 

That   the  assessors  had  jurisdiction  in  the   matter,  can- 
not, I  think,  be  successfully  disputed. 

Taxation  of  all  property  is  the  general  rule  of  the  statute. 
It  provides  as  follows:  "  All  lands,  and  all  personal  estate 
within  this  state,  whether  owned  by  individuals  or  corpora- 
tions, shall  be  liable  to  taxation,  subject  to  the  exemptions 
hereinafter  specified  "  (I  E.  S.,  387,  ^  1,1st  ed.).  By  the 
«ame  statute  (p.  390,  §  8),  it  is  made  the  duty  of  the  asses- 
sors u  to  ascertain,  by  diligent  inquiry,  the  names  of  all  the 
taxable  inhabitants  in  their  towns  or  wards,  and  also  all  the 
taxable  property,  real  or  personal,  within  the  same."  It  is 
not  denied  that  the  assessors  had  jurisdiction  of  the  plain- 
tiffs, as  taxable  inhabitants  of  their  towns  or  wards.  As  to 
the  property  in  question,  it  falls  within  the  description  of 
property  declared  by  the  first  section  of  the  ace  above 
quoted  to  be  liable  to  taxation.  It  is  "  personal  estate,"  as 
the  same  is  defined  by  the  third  section  of  the  act,  the  term 
including  "  public  stocks,"  and  "stocks  in  monied  corpora- 
tions." It  may  also  fall  within  one  of  the  exemptions;  but 
being  property  prima  facie  liable  to  taxation,  and  the  duty 
of  the  assessors  being  to  ascertain  all  the  taxable  property, 
real  and  personal,  within  their  town  or  ward,  this  property, 
held  by  residents  of  their  town,  presents  itself  to  them  for 
their  decision  whether  it  is  taxable  or  exempt  from  taxation. 
That  it  shall  turn  out  to  be  exempt  from  taxation  does  not 
exempt  it  from  the  scrutiny  required  of  them  by  the  statute 
to  ascertain  whether  or  not  it  is  taxable.  Being  personal 
property  within  their  town  or  ward,  it  is  within  their  juris- 
diction as  assessors;  they  have  the  right,  and  it  is  their 
duty,  to  examine  the  question  whether  it  is  liable  to  taxa- 
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tion,  and  this  is  a  judicial  inquiry  (1  Kern.,  593;  3  Demo, 
117) — one,  it  may  be  remarked,  in  which  the  highest  courts 
have  differed ;  and  should  they  make  a  mistake,  and  hold  it 
liable  to  taxation  when  it  is  not,  surely  they  should  not,  for 
such  mistake,  be  held  liable  as  wrongdoers  (Chcgary  agt. 
Jenkins,  1  Seld.,  376  ;  Barhyte  agt.  Shepherd,  35  N.  Y.  R, 
238;  Vail  agt.  Owen,  19  Barb.,  22;  The  Rochester  White 
Lead  Co.  agt.  The  City  of  liochester,  3  Corns.,  4G3). 

One  of  the  classes  of  property  expressly  exempted  by 
section  4  of  the  act  from  taxation  is,  "Every  building 
erected  for  the  use  of  a  college,  incorporated  academy,  or 
other  seminary  of  learning."  In  Chegary  agt.  Jenkins 
(supra),  the  building  occupied  by  the  plaintiff  as  a  young 
ladies'  boarding  and  day  school,  was  taxed,  she  claiming 
that  it  was  exempt  ;  and  the  collector  levied  on  her  prop- 
erty to  collect  the  tax.  Judge  RUGGLES,  in  his  opinion, 
discussing  the  question  of  jurisdiction,  says  :  "  The  assessors, 
in  determining  whether  the  plaintift's  property  was  taxable 
as  a  dwelling,  or  exempt  as  a  seminary  of  learning,  acted 
judicially,  and  within  the  sphere  of  their  duty*  *  *  * 
Having  tne  general  authority  to  make  assessments  for  taxa- 
tion within  the  ward  in  which  the  plaintiff's  property  was 
situated,  they  had  jurisdiction  of  the  subject-matter  of  the 
assessment  in  question."  (See  also  Henderson  agt.  Brotcn, 
1  Game's  R*,  92).  Section  4  of  the  act,  in  effect  allows 
ministers  of  the  gospel  to  hold  property  to  the  amount  of 
$1,500  exempt  from  taxation.  In  Barhyte  agt.  Shepherd 
(35  N.  Y.  E.,  238),  the  plaintiff,  a  minister  of  the  gospel, 
sued  the  assessors  for  refusing  to  exempt  him  from  taxation, 
although  his  real  and  personal  estate  were  less  than  $1,500; 
and  it  was  held  that  the  assessors  had  jurisdiction  to  decide 
whether  the  plaintift's  property  was  exempt  or  not ;  and,  in  so 
deciding,  acted  judicially,  and  were  not  liable  for  assessing 
the  plaintiff  upon  his  property,  even  though  it  was  exempt 
from  taxation. 

It  cannot  be  said  that  the  bank  shares  in  these  cases  were 
You  XLL  32 
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any  more  absolutely  exempt  from  taxation  than  "  a  building 
erected  for  the  use  of  a  seminary  of  learning,"  or  the  farm 
of  a  minister  of  the  gospel,  occupied  by  him.  and  of  a  value 
not  exceeding  $1,500.  If  the  building  on  the  farm  turns 
out  to  be  exempt,  because  found  to  be  in  the  category  of  ex- 
emptions, it  is  as  absolutely  non-taxable  as  the  bank  shares 
in  question ;  and  yet  the  assessors  are  not  liable  for  im- 
properly including  it  in  the  assessment,  because  they  are 
invested  by  the  statute  with  authority  to  decide  what  prop- 
erty is  taxable,  and  in  so  deciding  act  judicially. 

It  can  make  no  difference,  I  apprehend,  in  regard  to  the 
assessor's  jurisdiction,  whether  this  immunity  from  taxation 
arises  from  state  law  or  national  law.  In  either  case,  the 
question  of  liability  to  taxation  is  to  be  determined  by  the 
assessors,  and  they  have,  of  course,  jurisdiction  to  decide  it. 

It  is  equally  a  judicial  decision  in  either  case,  having 
equal  protection  from  liability  for  having  decided  errone- 
ously. 

It  is  impossible  to  make  any  distinction,  in  respect  to  the 
subject  under  consideration,  between  the  case  at  bar  and 
the  cases  last  cited  ;  and,  as  was  said  by  Judge  LEONARD  in 
Barhyte  agt.  Shepherd,  after  remarking  upon  the  holding  in 
Mygatt  agt.  Washburn  (15  N.  Y.  JR.,  316),  that  assessors 
have  no  jurisdiction  to  assess  a  non-resident  for  personal 
property:  "It  is  not  necessary  to  extend  the  application  of 
the  rule  on  any  ground  of  public  policy,  that  I  can  per- 
ceive, so  as  to  include  cases  of  mistake,  in  deciding  a  claim 
to  exemption,  where  the  person  and  estate  of  the  party  are 
within  the  jurisdiction  of  the  assessors." 

The  circumstance  that  the  assessment  of  the  bank  shares 
was  separate  from  the  other  personal  property  of  the  plain- 
tiffs, and  specifically  upon  the  shares  does  not  affect  the 
question  of  jurisdiction.  If  the  assessors  having  jurisdic- 
tion of  the  subject-matter,  and  of  the  persons  of  the  plain- 
tiffs, have  failed  to  follow  the  directions  of  the  statute  in 
making  up  their  roll,  their  action  was  irregular  and  open  to 
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correction  upon  proper  application  to  the  supreme  court  ; 
voidable,  but  not  void  (Easton  agt.  Calendar,  11  Wend,  91, 
95;  Cunningham  agt.  Bucklin,  8  Cow.,  187;  Wilson  agt. 
The  Mayor,  &c.,  of  New  York,  1  Denio,  595,  599 ;  Sutler 
agt.  Potter,  17  John  E.,  145;  and  cases  above  cited).  The 
rule  is  stated  in  Easton  agt.  Calendar  as  follows :  "  Where 
the  magistrate  or  officer  has  jurisdiction  of  the  subject-mat- 
ter, and  errs  only  in  the  exercise  of  it,  his  acts  are  not  void, 
but  voidable,  and  the  only  remedy  is  by  certiorari  or  writ  of 
error. 

In  regard  to  the  liability  of  the  city  of  Poughkeepsie  to 
refund  the  taxes  paid  into  its  treasury,  and  under  the  assess- 
ments in  question,  I  am  unable  to  see  how  it  can  be.  The 
assessment  was  not  void,  but  irregular  or  erroneous  ;  and 
the  only  mode  of  avoiding  such  an  assessment  is  by  an  ap- 
plication to  the  assessors,  or  by  a  proceeding  in  the  supreme 
court  to  correct  the  errors  or  irregularities  while  the  assess- 
ment stands  unreversed  :  it  is  as  effectual  to  protect  not 
only  those  by  whom  it  was  made  and  executed,  but  all 
persons  claiming  under  it  as  a  judgment  of  a  court  having 
jiuisdiction.  It  would  be  an  error  to  hold  that  no  liability 
attached  to  those  who  instituted  and  carried  out  the  pro- 
ceedings to  compel  the  payment  of  the  money  by  the  plain- 
tiffs (there  being  no  statutory  protection),  and  yet  that  the 
individual  or  corporation  who  received  it  is  legally  liable  to 
refund  it. 

The  cases  cited  by  the  learned  counsel  for  the  appellants 
holding,  that  "  when  a  tax  has  been  illegally  assessed  and 
collected,  the  money  may  be  recovered  back,"  are  cases 
where  there  was  in  the  view  of  the  court  a  want  of  jurisdic- 
tion. In  Osborn  agt.  Dawvers  (6  P/cfc.,S9),  it  was  held  that 
when  a  taxable  inhabitant  is  overrated  by  assessors,  whether 
by  including  in  the  valuation,  property  of  which  he  is  not 
the  owner,  or  that  for  which  he  is  not  liable  to  be  taxed,  that 
does  not  render  the  assessment  invalid  or  void,  and  his  only 
remedy  is  by  an  application  to  the  assessors,  or  the  court  of 
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sessions,  which  is  authorized  to  relieve  in  such  cases,  and  not 
by  an  action  for  money  had  and  received. 

I  am  of  the  opinion  that  the  judgment  appealed  from 
should  be  affirmed. 

As  to  the  case  of  Foster  agt.  Wan  Wyck,  et  al.,  assessors^ 
and  Van  Rleeckagt.  Woodruff,  collector,  all  the  judges  con- 
cur in  affirming  the  judgments. 

As  to  the  case  of  Swift  agt.  The  City  of  PonyhJceepsie,  a 
sufficient  number  of  the  judges  to  give  a  judgment  failing 
to  concur,  a  re-argument  in  that  case  is  ordered. 

Judgment  affirmed  in  the  first  and  second  cases,  and  re-ar- 
gument ordered  in  the  third  case. 
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SUPREME  COURT. 

ELIZA  PIERCE  agt.  THOMAS  J.  CHAMBERLAIN,  and  others, 
executors  of,  &c.,  of  BENJAMIN  CHAMBERLAIN,  deceased, 

Where  the  testator,  by  his  will,  required  his  execqtors  to  pay  to  a  trustee  $4,000 
to  be  invested  in  the  best  manner,  and  the  interest  to  be  paid  by  him,  semi-an- 
inuill  y  to  the  plaintiff,  during  her  life,  and  at  her  desease  to  pay  the  principal  to 
her  heirs  : 

And  then  directed  his  executors  to  pay  the  legacies  mentioned  in  his  will  as  fast  aa 
they  might  be  able  to  do  so  without  sacrificing  his  estate,  bat  to  pay  all  except 
fuch  as  were  directed  to  be  paid  at  a  future  day,  within  two  years  from  the 
period  of  his  decease  : 

Held,  that  the  plaintiff  was  entitled  to  the  benefit  of  her  legacy,  and  consequently 
the  iiiterest  thereon,  from  the  period  of  the  testator's  decease.  There  was  to  be  no 
fuch  conversion  of  one  species  of  property  into  another,  as  under  the  authorities 
would  lead  to  a  postponement  of  that  benefit  for  any  period  of  time  whatever. 

Catiaraugus  Circuit,  June,  1871. 

THIS  action  was  tried  before  Mr  Justice  DANIELS,  with- 
out a  jury,  and  was  brought  to  recover  the  interest  upon  a 
legacy  of  four  thousand  dollars  left  by  the  defendant's  tes- 
tator in  his  will  for  the  plaintiff's  benefit.  The  defendants 
were  constituted  the  executors  of  the  last  will  and  testa- 
ment of  Benjamin  Chamberlain,  deceased,  and  letters  testa- 
mentary were  issued  to  them  on  the  22d  of  April,  1S6S,  and 
they  took  possession  and  control  of  the  testator's  estate,  as 
executors,  from  the  time  of  his  death,  which  event  occurred 
on  the  10th  of  February,  1868.  The  remaining  facts  ap- 
pear in  the  opinion. 

CONGDON  &  CONGDON  for  plaintiff. 
HENDERSON  &  WfiNTWORTH/or  defendants. 

DANIELS,  J. — When  the  testator  died  he  left   personal 
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estate  amounting  to  the  sum  of  one  hundred  and  ten  thou- 
sand dollars,  all  of  which  was  drawing  interest,  except  the 
sum  of  ten  thousand  dollars  invested  in  bank  stock,  and  that 
was  earning  dividends.  This  personal  estate  exceeded  what 
was  required  to  pay  all  the  debts  owing  from,  and  all  the  lega- 
cies given  by  the  testator.  Forty  thousand  dollars  consisted 
of  money  on  deposit  in  the  hands  of  Truman  R.  Colman, 
who  was  by  the  testators's  will  appointed  the  plaintiff's 
trustee.  This  deposit  was  held  under  an  agreement 
that  Colman  should  pay  seven  per  cent,  interest  on  it,  and 
that  it  should  not  be  drawn  without  giving  him  six  months 

o  o 

notice.  *The  residue  of  the  personal  estate,  except  the  bank 
stock,  consisted  of  bonds  and  mortgages  drawing  interest. 

By  the  testator's  will,  he  required  his  executors  to  pay  to 
Colman  four  thousand  dollars,  to  be  invested  by  him  in  the 
best  manner,  and  the  interest  and  income  to  be  paid  by  him 
semi-annually  to  the  plaintiff,  the  testator's  adopted 
daughter,  during  her  life,  and  at  her  decease  to  pay  the 
principal  to  her  heirs. 

The  testator  directed  his  executors  to  pay  the  legacies 
mentioned  in  his  will  as  fast  as  they  might  be  able  to  do  so 
without  sacrificing  his  estate,  but  to  pay  all  except  such 
as  were  directed  to  be  paid  at  a  future  day,  within  two  years 
from  the  period  of  his  decease. 

In  this  condition  of  the  testator's  personal  estate  and 
under  these  provisions  of  the  will,  there  can  be  but  little 
room  for  doubt  that  the  testator  designed  that  the  plaintiff 
shuulu  have  the  benefit  of  the  legacy  provided  for  her,  from 
the  period  of  his  own  decease.  This  construction  is  sus- 
tained by  the  case  of  Cook  agt.  Meeker  (36  N.  Y.,  15),  and 
the  cases  referred  to  in  the  opinion.  There  was  to  be  no 
such  conversion  of  one  species  of  property  into  another  as 
under  the  authorities  would  lead  to  a  postponement  of  that 
benefit  for  any  period  of  time  whatever  (Id.,  2). 

The  plaintiff  was  accordingly  entitled  to  interest  on  the 
legacy  from  the  decease  of  the  testator  to  the  time  when  so 


NEW  YORK  PRACTICE  REPORTS.        5Q3 

Pierce  agt.  Chamberlain. 

much  of  the  fund  on  deposit  with  Colman  was  set  off  to 
him,  by  the  executors,  as  trustee  for  her,  as  was  required  to 
comply  with  the  directions  given  by  the  testator,  for  her 
benefit. 

The  tesrator  died  on  the  10th  of  February,  1868,  and  on 
the  fifteenth  of  the  following  month  of  August,  four  thousand 
dollars  of  the  deposit  in  his  hands  was  transferred  by  the 
executors  to  Colman  in  trust  for  the  benefit  of  the  plaintiff, 
but  the  interest  accruing  on  the  legacy  intermediate  those 
periods  was  withheld  by  the  executors.  This  interest  the 
plaintiff  is  entitled  to  recover,  and  she  must  have  judgment 
that  the  executors  pay  it  to  her,  and  that  she  recover  the 
costs  of  this  action  against  the  assets  in  their  hands  as  exec- 
utors pursuant  to  section  317  of  the  Code. 
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COURT  OF   APPEALS. 
WILLIAM  BARKER  agt.  WILLIAM  WHITE,  and  others. 


Where  the  evidence  on  the  trial  presents  a  question  of  fad  for  the  referee  to 
decide,  his  finding  on  such  fact  must  be  held  conclusive  on  the  parties. 

Where  the  action  is  in  equity,  the  giving  or  withholding  of  costs  is  in  the  discretion 
of  the  referee.  Aa  a  general  rule  the  court  will  not  attempt  to  control  that  dis- 
eretiou  on  appeal.  Certainly  not  except  in  case  of  its  palpable  aluse. 

The  plaintiff  having  failed  in  the  action  on  the  principal  subject  of  litigation; 
recovering  however  on  one  minor  branch  ot  it,  was  allowed  his  costs  of  action, 
excepting  two  thirds  of  the  disbursements,  and  was  charged  with  the  costs  of 
one  of  the  defendants  defense : 

Held,  that  the  adjustment  of  the  costs  was  not  so  unfair  and  inequitable  as  to 
require  this  court  to  interfere  with  the  decision  of  the  referee. 


June  Term,  1867. 

BOCKES,  J. — This  action  was  in  equity,  by  one  member 
of  a  partnership  to  enforce  certain  claims  against  the  other 
members,  growing  out  of  the  firm  business. 

It  was  referred  to  a  referee  to  hear  and  determine,  who 
reported  in  favor  of  the  plaintiff  as  to  one  claim,  and  against 
him  as  to  the  other;  and  the  referee  adjusted  the  costs  be- 
tween the  parties  by  allowing  them  in  part  to  the  plain- 
tiff, and  in  part  against  him,  to  the  defendants. 

Judgment  was  entered  as  directed  by  the  referee.  The 
plaintiff  appealed  therefrom*  to  the  general  term,  in  so  far  as 
his  claim  set  forth  in  the  complaint  was  disallowed,  and  also 
as  to  the  adjudication  of  the  question  of  costs.  The  judg- 
ment was  affirmed  at  general  term,  and  the  plaintiff  ap- 
pealed to  this  court. 

In  the  complaint  the  plaintiff  charged,  that  during  the 
continuance  of  the  partnership  one  of  the  firm,  George  W. 
Sherman,  now  deceased,  whose  estate  is  represented  in  this 
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action  by  his  administratrix  and  administrator,  had  in  his 
possession  the  sum  of  six  hundred  dollars,  which  belonged 
to  the  firm,  and  which  sum  he  loaned  to  one  Albert  Rodgers, 
on  his  own  individual  responsibility,  promising  to  make  the 
gum  good  to  the  firm  ;  that  such  sum  had  never  been  repaid 
to  the  firm  ;  and  he  claimed  that  Sherman's  estate  should 
be  charged  with  this  sum  and  interest. 

The  referee  found  in  favor  of  the  plaintiff  on  this  allega- 
tion, and  allowed  a  recovery  in  his  favor,  and  against  Sher- 
man's estate,  for  his  proportion  of  the  claim.  In  this 
determination  of  the  referee  the  parties  acquiesced,  neither 
appealing  therefrom.  This  branch  of  the  case,  therefore, 
requires  no  examination. 

The  plaintiff  also  charged  in  the  complaint,  that  during 
the  continuance  of  the  copartnership  he  lent  and  advanced 
to  the  firm,  of  his  own  individual  funds,  the  sum  of  one 
thousand  dollars,  which  sum  was  used  in  the  partnership 
business,  and  that  the  firm  gave  him  a  promissory  note 
^herefor,  dated  April  24,  1854,"  signed  in  the  firm  name, 
and  that  he  still  held  the  same,  which  was  due  and  wholly 
unpaid;  and  he  claimed  that  this,  sum  should  be  charged 
against  the  members  of  the  firm,  respectively,  in  due  pro- 
portion. 

This  allegation  of  the  complaint  was  denied  by  the  other 
parties;  and  they  averred,  on  information  and  belief,  that 
if  any  such  paper  existed  it  was  made  and  placed  in  the 
plaintiff's  hands  for  a  special  purpose,  to  which  it  was  never 
in  fact  appropriated,  and  that  it  never  had  any  legal  exist- 
ence as  a  valid  instrument  binding  on  the  firm. 

The  litigation  before  the  referee  was  confined  principally 
to  this  branch  of  the  case,  and  the  appeal  was  brought  to 
review  the  decision  of  the  referee  thereon. 

The  note  described  in  the  complaint  was  produced  by  the 
plaintiff,  and  was  put  in  evidence. 

The  signature  was  shown  to  be  in  the  handwriting  of 
Mr.  White,  a  member  of  the  firm. 
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The  plaintiff'  gave  evidence  tending  to  prove  that  the 
note  was  given  him  for  money  loaned,  as  alleged  in  the 
complaint. 

On  the  other  hand  the  evidence  offered  by  the  defend- 
ants tended  strongly  to  contradict  the  plaintiff's  case,  and 
left  it  quite  doubtful,  if  riot  entirely  improbable,  that  the 
note  was  given  under  the  circumstances  and  for  the  purpose 
asserted  by  the  plaintiff.  The  evidence  certainly  made  it  a 
question  of  fact  for  the  referee.  He  found  emphatically 
against  the  plaintiff — that  he  did  not  lend  or  advance  the 
one  thousand  dollars  to  the  firm,  nor  did  the  firm  make  and 
give  him  the  firm  note,  as  alleged  in  the  complaint ;  nor  was 
that  sum  due  and  owing  to  him  from  the  copartnership  ; 
and  while  he  found  that  the  note  was  signed  by  the  firm 
name,  in  form  as  stated  in  the  complaint,  yet  he  also  further 
found,  that  it  was  never  held  and  owned  by  the  plaintiff, 
as  claimed  by  him.  This  finding  of  fact  on  the  evidence 
must  be  held  conclusive  on  the  parties,  and  as  a  conse- 
quence determines  the  case  against  the  plaintiff',  in  so  far 
as  he  made  a  claim  against  the  other  members  of  the  firm, 
on  the  note.  His  case  was  not  sustaned  on  this  point  of 
the  litigation,  and  the  judgment  in  that  regard  was  properly 
affirmed  by  the  general  term. 

No  other  question  is  raised  on  this  appeal  on  the  merits. 

It  is  insisted,  hence,  that  the  referee  ened  in  the  adjnst- 
ment  of  the  costs  between  the  parties.  The  action  being  in 
equity,  the  giving  or  withholding  of  costs  was  in  the  dis- 
cretion of  the  referee.  As  a  general  rule,  the  court  will 
not  attempt  to  control  that  discretion  on  appeal.  Certainly 
not  except  in  case  of  its  palpable  abuse. 

Such  is  not  this  case. 

The  plaintiff  failed  in  the  action  on  the  principal  subject 
of  litigation  ;  recovering,  however,  on  one  minor  branch  of 
it.  He  was  allowed  his  costs  of  the  action,  excepting  two- 
thirds  of  the  disbursements,  and  was  charged  with  the  costs 
of  White's  defense. 
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We  cannot  see  that  the  adjustment  of  the  costs  between 
the  parties  was  so  unfair  and  inequitable  as  to  require  this 
court  to  interfere  with  the  decision  of  the  referee. 

The  judgment  of  the  supreme  court  should  be  affirmed, 
with  costs  of  the  appeal  against  the  appellant. 

All  concur. 

Affirmed. 
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COURT  OF  APPEALS. 

THE  PEOPLE,  plaintiffs  in  error,  agt.  RICHARD  LEWIS,  de- 
fendant in  error. 

The  question  whether  the  evidence  justified  the  verdict  of  the  jury,  finding  the 
defendant  guilty  of  murder  in  the  first  degree,  cannot  be  examined  in  this 
court. 

Evidence  offered  as  to  the  acts  and  declarations  of  the  defendant,  after  the  perpetra- 
tion of  the  crime,  is  not  admissible  in  his  behalf. 

Where  the  real  issue  on  the  trial  was,  whether  the  defendant  designed  to  effect  the 
death  of  the  deceased,  evidence  offered  by  the  defendant  to  prove  the  facts  and 
circumstances  constituting  the  provocation,  which  induced  the  attack  by  him 
upon  the  deceased,  which  occurred  a  few  minutes  previous  to  such  attack,  was 
admissible  upon  the  question  of  such  design,  especially  where  the  acts  of  the  de- 
fendant were  such  as  not  at  all  likely  to  produce  death. 

September  term,  1867. 

APPEAL  from  the  decision  of  the  general  term,  awarding 
the  defendant  a  new  trial,  on  a  conviction  for  murder.  « 

A.  H.  ANTHONY  for  plaintiffs  in  error. 
H.  A.  NELSON  for  defendant. 

GEOVER,  J. — Questions  of  law  only  can,  in  this  class  of 
cases,  be  reviewed  in  this  court.  The  question  whether  the 
evidence  justified  the  verdict  of  the  jury,  finding  the  de- 
fendant guilty  of  murder  in  the  first  degree,  cannot  be 
examined  here.  The  evidence  offered  as  to  the  acts  and 
declarations  of  the  prisoner,  after  the  perpetration  of  the 
crime,  were  properly  excluded.  Such  acts  and  declarations 
were  not  admissible  in  his  behalf.  This  is  the  settled  rule, 
and  requires  no  discussion.  The  real  issue  upon  the  trial 
was  whether  the  defendant  designed  to  effect  the  death  of 
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the  deceased.  If  he  did,  he  was  guilty  of  murder  in  the 
first  degree ;  if  he  did  not,  he  was  not  so  guilty.  The 
prisoner  used  no  weapon  ;  all  he  did  to  deceased  was  with 
his  fists. 

The  prosecution  proved  that  threats  against  the  deceased 
had  been  made  by  the  prisoner  some  time  previous  to  the 
occurrence.  The  prisoner  offered  to  prove  that  a  few 
minutes  before  he  made  the  attack  upon  the  deceased,  he 
went  to  the  house  where  he  lived,  and  where  his  father's 
family  lived,  and  found  his  sister  crying,  and  inquired  as  to 
the  cause,  and  was  informed  by  her  that  the  deceased  had 
just  been  there,  and  called  her  mother  and  herself  prosti- 
tutes, whereupon  the  prisoner  went  directly  into  the  lot 
where  the  deceased  was,  and  inquired  of  him  why  he  had  so 
done,  and  immediately  struck  him  with  his  fist. 

This  evidence  was  excluded,  and  the  prisoner's  counsel 
excepted.  It  is  clear  that  if  the  defendant  designed  to 
effect  the  death  of  the  decejised,  this  evidence  had  no  ten- 
dency to  mitigate  the  crime  from  murder  to  manslaughter, 
and  was  not  admissible  for  any  such  purpose.  But  upon 
the  question  whether  he  did  so  intend,  the  evidence  ought 
to  have  been  received.  The  acts  of  the  prisoner  were  such 
as  not  at  all  likely  to  produce  death,  and  upon  the  inquiry 
whether  such  was  his  design,  it  was  very  important  to  ascer- 
tain whether  he  acted  from  deliberate  malice,  long  enter- 
tained, or  from  recent  provocation  likely  to.  induce  such  acts 
as  the  prisoner  committed.  In  the  former,  the  conviction 
that  a  design  to  effect  the  death  of  the  deceased  prompted 
the  commission  of  the  acts,  would  be  much  more  readily 
arrived  at  than  it  would  were  such  acts  induced  by  a  recent 
provocation,  which  would  be  likely  to  induce  the  prisoner 
to  chastise  the  deceased.  Upon  this  ground  only,  the  evi- 
dence should  have  been  received.  The  learned  judge  erred 
in  rejecting  it,  and  thereby  leaving  the  jury  to  infer  that  the 
defendant  acted  from  deliberate  malice,  long  entertained. 
The  latter  conclusion  would  be  the  necessary  result  of 
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excluding  the  evidence.  Upon  this  ground,  the  prisoner 
was  entiled  to  a  new  trial,  and  the  judgment  of  the  supreme 
court  awarding  it  must  be  affirmed. 

Many  cases  were  cited  by  the  counsel  for  the  people, 
where  similar  evidence  was  excluded  But  these  were  all 
cases  where  there  was  no  doubt  as  to  the  intention  ot  the 
prisoner  to  effect  the  death  of  the  deceased,  and  where  the 
only  inquiry  was  whether,  conceding  such  intention,  the  of- 
fense was  murder  or  manslaughter.  In  such  cases  the  law 
is  well  settled  that  the  crime  cannot  be  mitigated  from 
murder  to  manslaughter  by  anything  the  prisoner  may  have 
heard  from  a  third  person.  In  such  a  case  the  law  adjudges 
that  the  prisoner  acted  only  from  revenge,  and  this  constitutes 
murder. 

When  the  provocation  arises  in  the  presence  of  the  pris- 
oner, and  the  act  causing  death  immediately  follows,  the 
inquiry  is,  whether  the  provocation  was  such  as  to  cause 
such  a  frenzy,  as  for  the  time  to  deprive  the  prisoner  of  his 
reason,  to  an  extent  that  he  was  not  capable  of  deliberation. 
If  so,  he.  is  guilty  of  manslaughter  by  effecting  the  death  of 
the  deceased.  If  otherwise,  the  crime  is  murder. 

Judgment  of  the  general  term  should  be  affirmed. 

Affirmed. 
,     DAVIS  Ch.  J.,  and  HUNT,  J.,  dissenting. 
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COURT  OF  APPEALS. 

JESSE  M.  EMERSON,  successor  of  ROBERT  GRANT,  deceased, 
assignee  of  WILLIAM  MONTGOMERY,  respondent,  agt. 
WILLIAM  BLEAKLEY,  Jr.,  sheriff,  &c.,  appellant. 

Where  the  cause  of  action  survives  by  virtue  of  the  statute,  section  121  of  the  Code 
saves  the  action  from  abatement,  on  the  death  of  a  party. 

Where  personal  property  is  held  intrust,  on  the  death  of  the  trustee,  it  passes,  nnder 
the  common  law,  to  hia  personal  representatives,  who  are  bound  to  execute  the 
trust. 

The  Revised  Statutes  relative  to  uses  and  trusts,  does  not  relate  to  personal  property, 
but  the  common  law  rule  stil!  exists,  and  applies  in  reference  to  such  property. 

Where,  on  the  death  of  a  plaintiff  in  an  action,  who  sues  as  trustee,  the  court  ap- 
point a  person  in  place  of  the  deceased,  to  execute  the  trust,  upon  the  express 
consent,  and  stipulation  of  the  defendant,  the  lattercaunot  on  motion,  at.  the  trial, 
have  the  complaint  dismissed,  on  the  ground  that  the  title  to  the  property  was  in 
the  personal  representatives  of  the  deceased. 

June  Term,  1867. 

Ox  or  about  the  17th  day  of  December,  1S59,  one 
Alfred  Booth  obtained  a  judgment  in  the  Supreme  Court, 
Westchester  county,  a-gainst  William  Montgomery,  and 
William  Garabrarit  for  $2,268  38  on  two  promissory  notes 
made  by  said  a  Montgomery  &  Co." 

On  the  20th  day  of  December,  1S59,  the  said  Booth 
caused  an  execution  on  said  judgment  to  be  issued  against 
the  property  of  said  Montgomery  and  Garabrant,  to  the 
defendant  in  this  suit,  William  Bleakley,  Jr.,  who  was  at 
that  time  sheriff  of  Westchester  county. 

On  the  20th  day  of  October,  1S57,  a  stock  company 
was  organized  by  William  Montgomery  and  four  others,  by 
the  title  of  the  "New  York  Steam  Saw-Mill  and  Machine 
Company." 
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On  the  2 1st  day  of  October,  1857,  one  day  after  the  date 
of  the  certificate  of  incorporation  of  said  company,  William 
Montgomery  and  George  D.  Lund  (who  had  become  a 
partner  of  Montgomery  in  the  place  of  Garabrant)  for  the 
consideration  of  $100,000,  made  a  bill  of  sale  of  ".all  the 
materials,  good  will  and  appurtenances  of  whataver  kind  or 
nature  appertaining  and  belonging  to  the  manufacturing  and 
machine  business  heretofore  conducted  under  the  name  of 
William  Montgomery  &  Co..  in  the  town  of  Yonkers,  West- 
chester  county,  N.  Y.,  together  with  the  full  right  to  the 
immediate  occupancy  of  the  premises  in  which  said  property 
was  contained  in  Yonkers,"  &c.,  &c.,  to  the  said  New  York 
Steam  Saw  Mill  and  Machine  Company. 

On  the  same  day  (October  21st,  1857),  said  Montgomery 
and  Lund  executed  another  bill  of  sale  to  said  Steam  Saw 
Mill  and  Machine  Company,  for  consideration  of  $15,000, 
fl  of  all  the  steam  saw  mills,  steam  engines,  boilers,  machin- 
ery, and  stock  of  all  kinds,  manufacturing  or  in  process  of 
manufacturing,  appertaining  to  and  belonging  to  the  engine 
and  machine  manufacturing  department  of  the  business 
heretofore  conducted  under  the  name  of  Messrs.  Montgom- 
ery &  Co.,  together  with  all  the  belongings  thereto,1'  &c. 

Montgomery  became  the  president  of  this  machine  com- 
pany on  its  organization,  and  always  continued  such  presi- 
dent, and  had  the  management  and  direction  of  its 
business. 

Montgomery  &  Co.  had  a  lease  of  the  factory  premises  for 
five  years  from  May  1st,  1S-55,  which  passed  to  the  machine 
company  under  the  bill  of  sale  first  above  mentioned. 

On  the  23d  day  of  December,  1S58,  an  agreement  was 
entered  into  between  Montgomery  and  certain  others  of  the 
stockholders  of  the  said  machine  company,  by  which  said 
Montgomery  was  to  become  possessed  of  their  stock  on 
certain  conditions,  which,  it  is  claimed,  were  never  per- 
formed by  Montgomery. 

Montgomery,  the  P9th  day  of  November,  1S59,  executed 
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a  general  assignment  for  the  benefit  of  his  individual  credi- 
tors, to  Robert  Grant,  of  "all  the  estate  and  property,  real 
and  personal,  of  him,  the 'said  William  Montgomery,  either 
individually,  or  as  a  member  of  the  late  firm  of  Montgomery 
&  Co.,  or  a  corporator  or  stockholder  of  the  New  York 
Steam  Saw  Mill  and  Machine  Company." 

Under  this  assignment  Grant  claimed  title  to  the  property 
in  question.  And  as  the  defendant  as  sheriff  had  in  the 
first  instaince  levied  upon  said  property  under  the  said 
execution  of  Booth  against  Montgomery  and  Garabrant,  this 
action  of  replevin  was  brought  by  Grant. 

On  the  first  trial  the  jury  found  that  the  stock  and 
materials  belonged  to  Robert  Grant,  valuing  the  same  at 
$13,  233  81 ;  and  that  the  tools  and  fixtures  belonged  to  the 
steam  saw  mill  and  machine  company,  valuing  the  same  at 
$13,1SS;  and  judgment  has  been  ordered  in  conformity 
with  such  findings,  and  has  been  affirmed  by  the  general 
term  of  the  second  district.  Robert  Grant  died  September 
28th,  1SG1. 

R.  W.  VAN  PELT  for  the  appellant. 
W.  R.  STAFFORD  for  the  respondent. 

PARKER,  J. — I  think  there  was  no  abatement  of  the  ac- 
tion by  the  death  of  Grant,  the  original  plaintiff.  The 
cause  of  action  survived  by  virtue  of  the  statute  (2  Ji.  S., 
447,  $  1,  1st  ed. ;  Webbers'  Exrs.  agt.  Underbill,  19  Wend., 
449)  ;  and  this  being  so  section  121  of  the  Code,  savBS  the 
action  from  abatement. 

Although  Grant  held  the  property  in  question  as  atrustee, 
on  his  death  it  passed  under  the  common  law  to  his  per- 
sonal representatives,  who  were  bound  to  execute  the  trust 
(De  Peyster  agt.  Ferrers,  11  Paige,  13).  We  held,  in  the 
case  of  Baum's  Ex.  agt.  Vaughn,  decided  at  the  last  term 
of  this  court,  that,  section  68  of  the  article  of  the  Revised 
Statutes,  realative  to  uses  and  trusts  (1  R.  5.,  730,  1st  ed.) 
VOL.  XLL  33 
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does  not  relate  to  personal  property,  and  that  the  common 
law  rule  above  referred  to  still  exists,  and  applies  in  refer- 
ence to  such  property. 

The  consequence  is,  that  on  the  death  of  Grant  the  title 
to  the  property  passed  to  his  legal  representatives,  who, 
unless  they  had  transferred  it  to  Emerson,  should  have  been 
substituted.  But  the  appointment  by  the  court  of  Emerson 
to  execute  the  trusts  of  the  assignment,  and  his  substitution  as 
plaintiff  in  the  action,  having  both  been  made  by  the  express 
cojsent  and  stipulation  of  the  defendant,  set  forth  in  the 
case,  I  am  inclined  to  think,  his  motion  for  dismissal  of  the 
complaint,  upon  the  trial,-  on  the  ground,  that  the  title  to 
the  property  was  in  the  personal  representatives  of  Grant, 
was  properly  denied.  Non  constat,  that  the  cause  of  action 
had  not  passed,  by  assignment,  from  the  personal  rep- 
resentatives of  Grant  to  Emerson.  In  that  case,  he  was 
the  proper  person  to  be  substituted,  and,  I  think,  as  against 
the  defendant  under  his  stipulations,  such  assignment  should 
be  presumed. 

The  question  of  the  grounds  on  which  the  nonsuit  was 
claimed,  to  wit,  that  Grant  was  not  the  owner  of  the  prop- 
erty when  the  suit  was  brought,  and  that  it  was  incom- 
petent for  Montgomery  to  make  any  transfer  to  himself, 
were  also  properly  regarded  as  not  well  taken,  the  first  as 
involving  a  question  of  fact  for  the  jury,  and  the  other  as 
not  covering  the  whole  of  the  plaintiff's  claim. 

The  objection  to  the  introduction  of  Grant's  testimony  on 
the  former  trial  was  properly  overruled.  It  was  but  the 
common  case  of  reproducing  the  testimony,  of  a  deceased 
witness.  I  see  nothing  in  the  objection  that  he  was  a  party. 
He  was  also  a  witness,  and,  therefore,  within  the  rule  allow- 
ing proof  of  what  he  testified  to  be  given. 

The  inquiry  of  the  witness,  Montgomery,  whether  he 
received  any  directions  from  Grant  in  regard  to  the  prop- 
erty, immediately  after  the  delivery  of  the  assignment,  was 
relevant  and  proper  as  part  of  the  res  gestce. 

The  question  to  the  same  witness,  as  to  what  was  done 
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with   moneys  which,   he  had   stated,  were  realized  from  a 
portion  of  the  assigned  property,  was  also  properly  allowed. 

1  see  no  error  in  the  rulings  in  regard  to  the  questions 
put  to  the  witness,  Lund,  as  to  his  delivery,  when  he  left, 
of  the  stock,  &c.,  at  the  machine  shop,  to  Montgomery,  and 
as  to  his  ever  again  exercising  any  acts  of  ownership  over 
the  property.  This  was  clearly  pertinert  to  the  question 
which  was  litigated,  whether  Montgomery  owned  the  prop- 
erty or  any  part  of  it. 

The  offer  of  the  defendant  to  prove,  that  the  sheriff  of 
Westchester,  levied  upon  trie  property  in  question  as  the 
property  of  the  Steam  Saw-Mill  and  Machine  Company, 
after  this  suit  was  brought,  was  wholly  irrelevant  and  im- 
material, and  was  properly  excluded. 

The  court  was  requested  to  charge,  ''that  if  the  sheriff 
(defendant)  was  found  in  the  actual  possession  of  the  prop- 
erty levied  on  under  the  Booth  execution,  the  plaintiff  must 
prove  a  demand  of  said  property,  and  refusal  to  surrender  it. 
before  he  can  recover,"  which  was  refused. 

If  the  property  belonged  to  the  plaintiff,  the  taking  it 
out  of  the  possession  of  Montgomery,  who  was  the  plaintiff's 
agent,  using  it  in  the  plaintiff's  business,  in  hostility  to  the 
plaintiff's  right  to  it,  was  a  wrongful  taking  as  against  the 
plaintiff;  (Clark  agt.  Skinner,  20  J.  R.,  465),  and  no 
demand  was  necessary ;  (Cummings  agt.  Force,  3  Hill., 
2S2  ;  Dunham  agt.  Wyckhoff,  3  Wend.,  280).  The  request  < 
was,  therefore,  properly  refused. 

As  to  the  defendant's  request,  to  charge  that  Montgomery, 
while  acting  as  president  of  the  machine  company,  could 
not  become  the  purchaser  of  its  property,  if  objected  to  by 
any  stockholders  or  creditors  of  the  company,  there  was 
nothing  in  the  evidence  calling  for  such  instruction  to  the 
jury,  nor  for  anything  more  on  that  subject  than  the  court 
had  already  said  to  them  ;  for  they  had  been  already  in- 
structed that,  as  to  all  that  portion  of  the  property  in 
question,  which  had  been  transferred  to  the  machine  com- 
pany, and  which  had  been  acquired  by  said  company,  the 
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title  to  it  remained  in  the  company,  at  the  time  of  the 
assignment,  and  did  not  pass  to  Grant,  and  that  Mont- 
gomery's interest  in  such  property,  at  the  time  of  the 
assignment,  was  a  stockholder's  interest  only,  and  that  only 
such  interest  passed  by  the  assignment,  so  that  the  addi- 
tional instruction  requested  was  entirely  uncalled  for. 

The  complaint  now  made  by  the  plaintiff's  counsel,  that, 
under  the  charge  of  the  court,  it  was  the  duty  of  the  jury 
to  render  a  verdict  for  the  defendant,  as  to  all  the  property 
in  question,  and  that  the  court  below  should,  on  that  ground, 
have  set  aside  the  verdict,  is  not  one  which  this  court  can 
listen  to  or  consider.  The  case  is  not  open  to  us  for  an  ex- 
amination of  the  facts. 

The  finding  by  the  jury  that  Grant  was  the  owner  of  that 
portion  of  the  property  in  question,  described  as  stock  and 
material,  and  not  of  that  described  as  tools  and  fixtures, 
rendered  necessary  a  more  specific  description  of  the  two 
classes.  This  the  court  ordered  to  be  made  by  directing 
the  complaint  to  be  amended,  so  as  to  conform  to  the  evi- 
dence, and  to  designate  the  portion  of  the  property  found 
for  the  plaintiff  described  as  stock  and  material,  and  the 
portion  found  for  the  defendant  described  as  tools  and  fix- 
tures, to  which  the  counsel  for  the  defendant  excepted. 
And  thereupon,  the  plaintiff  did  amend  the  complaint  by  in- 
serting at  the  end  of  the  list  of  articles  a  list  of  those  which 
he  denominated  tools  and  fixtures,  and  stated  that  the  residue 
of  said  property  was  known  as  stock  and  material.  No  fault 
was  found  with  the  manner  in  which  the  distributing  was 
made,  and  the  amendment  carried  out. 

I  think  it  was  competent  for  the  court  to  amend  the 
verdict,  as  was  in  effect  done  for  the  purpose,  not  of  adding 
or  subtracting,  but  of  specifying  in  accordance  with  the 
evidence,  as  was  done  in  this  case.  (Sleght  agt.  Hartshornt, 
1  J.  R.,  149;  1  Sel  Pr.,  4SO  j  ArcJibold,  Pr.  vol.  1,  2J5,  vol. 
2,  275). 

Upon  the  whole  case,  I  am  of  the  opinion,  that  the  judg 
meat  should  be  affirmed.  Affirmed. 


DIGEST 


O  F 


THE   DECISIONS 


CONTAINED  IN  THE  FOLLOWING  REPORTS: 

41  Howard  Pr.  R.  ;  43  N.   Y.;  57  and  58  Barlour's  R.; 
and  2  Lansing's  R. 


A. 

ABANDONMENT. 
Set  INSURANCE,  (MARINE,)  58  Barb. 

ACCIDENT  INSURANCE. 

I.^A  railway  passenger  assurance  pol- 
icy, issued  by  the  defendant,  insured  the 
holder  (jiliiiiiHtl's  intestate),  in  the  MUM 
of  $5,000,  in  the  event  of  her  death 
from  persona!  injury,  "  when  caused 
by  any  accident  while  traveling  ly  pul- 
lu:  or  private  conveyances  provided  for 
the  transportation  of  passengers."  In 
the  course  of  a  journey  by  connecting 
steamboat  and  railway  line,  she  fell 
upon  a  slippery  sidewalk,  while  walk- 
ing from  the  fcteambpat  landing  to  the 
railway  ttition,  as  Was  usual  for  trav- 
elers on  that  route,  and  thereby  re- 
ceived injuries  which  caused  her 
death  : 

fftld,  it  appearing  that  she  was  so  walk- 
ing in  the  actual  prosecution  of  her 
journey,  that  the  death  was  covered 
oy  the  terms  of  the  policy,  and  that 
•he  was  to  be  regarded  as  having  re- 

617 


ceived  the  Injury  while  traveling  by 
public  conveyance.  (Northrup  afct. 
Jiailivay  Passenger  Ass.  Co.  43  N.  Y. 
516.) 

2.  It  neems,  that  the  fact  that  there  were 
hacks  bv  which  the  plaintiff's  intestate 
might  have  ridden  from  the  landing  to 
the  station,  did  not  aftecl  the  question, 
it  being  the  general  custom  for  the 
passengers  to  walk.  Id. 

ACCORD  AND  SATISFACTION. 

See  BOARD  or  SUPERVISORS,  58  Barb. 

ACCOUNTING. 

See  EXECUTORS  AND  ADMINISTRATORS. 
(2  Lansing) 
SURROGATE.     (Id.) 

ACCOUNT  STATED. 

1.  One  of  the  two  copartners  advanced 
moneys  for  the  firm  business  in  excess 
of  the  amount  which  he  had  agreed  to 
furnish  therefor,  and  charged  interest 
thereon  upon  the  firm  books,  which, 
after  dissolution,  the  firm  clerk,  acting 
for  such  partner  and  in  connection 
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with  the  other  partner  examined,  and 
no  objection  was  made  by  the  latter 
to  the  charge;  statements  of  the  ac- 
counts were  also  presented  10  the  latter 
partner,  including  the  charge  for  in- 
terest, and  he  then  made  no  objection; 
•  it  an  aciion  by  the  partner  who  had 
made  the  advances,  for  an  accounting, 
the  referee  allowed  the  item  of  in- 
terest as  upon  an  account  stated  : 

Held,  on  appeal,  that  this  decision  should 
be  sustained.  (Lloyd  agt.  Carrier,  2 
Lansing,  365  ) 

ACCOUNT. 

1.  A  complaint  stated  that  the  plaintiff 
and  defendant,  being  copartners  in 
business,  dissolved  copartnership,  on 
a  day  specitied,  when  it  was  agreed 
that' an  inventory  should  be  taken  of 
the  assets  of  the  linn,  including  the 

.  notes  and  accounts  due  to  ir,  and  that 
the  defendant  should  pay  the  plaintiff 
one  half  of  the  amount  <>f  i  he  inventory 

,'  deducting  one  liulf  the  liabilities  of  the 
firm,  which  the  defendant  assumed  to 
pay;  that  such  inventory  was  taken  ; 
the  precise  amount  due  to  the  plaintiff 
ascertained  and  agreed  upon  ;  and  the 
defendant  went  into  and  remained  in 
possession.  The  pray-r  was  for  an 
account  of  the  partnership  dealings, 
and  that  the  plaintiff  have  judgment 
for  the  balance  which  should  be  found 
due  him,  on  such  accounting. 

Held  that  the  complaint  was  clearly  in 
an  action  at  law  ;  and  the  demand  for 
an  accounting  was  merely  nugatory, 
it  being  not  only  wholly  unsupported 
by  any  allegations  in  the  complaint, 
but  incousistanl  with  the  case  made  by 
the  complaint,  which  asserted  that  the 
account  was  adjusted,  the  amount,  liq- 
uidated, smd  the  balance  agreed  to  be 
paid.  (Sko)-t  agt.  Barry.  58  Barb.  177) 

Held,  also,  that  although  it  appeared 
from  the  findings  of  the  referee  that 
an  account  was  necessary  to  settle  the 
equities  between  the  parties,  and  an 
action  might  be  maintained  for  that 
purpose,  if  the  defendant  should  refuse 
to  render  such  account,  or  to  pay  .he 
balance  ;  yet  that  such  was  not  the 
cause  of  action  set  up  in  the  com- 
plaint, which  was  assumpsit,  at  law, 
.  and  not  an  action  of  purely  equitable 
cognizance.  And  that  I  he  referee 
erred  in  proceeding  to  take  au  ac- 
count. (Id.) 

ACCUMULATIONS. 

I.  An  accumulation  f»r  the  benefit  of  an 
unborn  child,  to  commence  after  his 


birth  and  to  terminate  with  hia  minor- 
ity, is  lawful,  provided,  in  case  of  real 
estate,  that  the  accumulation  also  com- 
mences within  the  time  permitted  lor 
the  vesting  of  future  estates;  and  in 
case  of  personal  property  I  hat.  it  com- 
mences within  the  time  allowed  for 
the  suspension  of  absolute  ownership. 
( Manice  agt.  Manice,  42  N.  Y.,  303). 

2.  If  the  estate  limited  to  the  infant  is 
contingent,  an  accumulation  of  the  in- 
come during  Ilia  minority  crnnot  be  said 
to  be  for  his  benefit,     ("id.) 

3.  But  a  devise  of   lands   to  an  infant 
when    he  shall  become   of  age,  with 
remainder  over,  if  he  die  under  age, 
creates  a  vested  estate  in  the  infant, 
defeasible    by    condition    sulweqnent, 
and  this  is  a  sufficient  tit  It:  to  sustain 
an  accumulation  during  the  minority 
of  such  infant,  as  being  for  his  benefit. 
(Id.) 

4.  A  remainder  in  fee  in  real  estr.te,  to 
take  effect  after  the  expiration  of  two 
lives  iu  being,  was  created  in  favor  of 
a  person  not  in  being  at  that  time  ;  and 
a.    further    contingent    remainder    iu 
favor  of  a  person   not  in  being  at  the 
creation  of  the  estate,  was  limited   to 
take  effect  in  the  event  lhat  the  person 
to  w  hotn  the  remainder  was  first  limited 
should  die  under  the  age  of  twenty-one 
years : 

Held,  that  a  trust  to  accumulate  thft  rent* 
and  profits  during  the  minority  of  the 
first  of  such  remainder-mail  in  fee.  and 
for  his  benefit,  is  valid.  (Id.) 

See  WILLS.   (Id}. 


ACTION. 

1.  Where   an  illegal  contract  has  been 
fully  executed,  and  money  paid  there- 
under remains  in  the  hands  of  a  mere 
depositary,  who  holds  the  money  for 
the  use  of  one  of  the  parties  to  the  con- 
tract,  an    action    brought    to  recover 
the  money  so  held  will    be  sustained 
( Woodv-or'th  agt.  Bennett,   43  N.    Y.t 
273.) 

2.  A  third  person,  who  receives  money 
from  one  party  to  be  paid  to  another 
(which  payment  could  not  have  been 
enforced  between  the  t.wo  parties,  oil 
account  of  the  illegality  of  the  transac- 
tion between  them),  cannot  interpose 
such  illegality  as  a  defence  loan  action 
bi>.ught  against  him  to  enforce   pay- 
ment.   (Id.) 

3.  Where,  however,  the  recovery  of  the 
money    requires    the  enforcement    by 
the   court  of  any   of  the  unexecuted 
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provisions  of  the  illegal  contract,  110 
action  can  be  maintained.     (Id) 

4.  The  fact  I  hat  the  state  is  not  subject 
to  an  acMinn  on  behalf  of  a  citizen  does 
not  establish     that   he    has    no    claim 
i'L';tin.-t  ihe  state,  or  that  no  liability 
exists  from  llie  state  to  him  ;  but  only 
that  there  is  no  proper-tribnnnl  to  try 
the  claim,  and  no  veined v.    (Coster  agt. 
Mayor  vf  Albany  13  J\r.  F.,399.) 

5.  If    one    person    makes    a    contract, 
whether  with   or   without   seal,  wiih 
another  fur  the  benefit  of  a  third  per- 
son, such  third  person  may   maintain 
an  action  on  the  agreement.    (Id.) 

6.  A    person,    either     members    of,    or 
friendly  to  a  Sunday-school  connected 
with  the  plaintiff,  a  religious  corpora- 
tion entitled  to  avail  itself  of  the  pro- 
visions of  chapter  122,  of  ihe  laws  of 
1850,  as  amended  by  chapter  235,  of  the 
laws  of  1860,  authorizing  religious  cor- 
porations to  increase  the  faciliiies  of 
public  worship,  signed  a  subscription 
for  money  to  be  appropriated   to  the 
erection   of   a   building    for    Sunday- 
shool    purposes  of    the   said    church, 
which  subs'-ription  paper  was  entitled 
as  "  snhsrrip  ions  and  donations  of  the 
Sunday-school   building  fund"  of  said 
church.    Donors  were  notified  that  re- 
ceipts would   be   given  them    by  the 
finance  committee  ef  the  plaintiff.  The 
subscriptions  were  by  the  signers  paid 
over  to  the  defendant,  who  was,  at  the 
time,  treasurer  of  the  plainiitf,  and  sub- 
sequently, he    having    ceased   to    be 
treasurer,  and  refused  to  pay  over  or 
account  for  the  amount  of  such  sub- 
scriptions paid  in : 

Held,  that,  these  circumstances  gave  to 
the  plaintiff  sufficient  title  to  recover 
the  same  of  the  defendant  (Hector, 
d-c.,  of  the  Church  nft/ie  Redeemer  agt. 
Crawford,  43  N.  Y.,  476.) 

7.  And  this   altnongh  the  original  con- 
tributors had.  some  of  them,  directed 

i\e  defendant  not  to  pay  over  their 
subscriptions,  and  the  Siind.-iy-school 
hiid  a  voluntary  organization  independ- 
ent of  the  church.  (Id.) 

8.  The  defendant,  and  one  B.,  being  the 
owners  ot   a  certain   flour   mill,    and 
maniifacMirors   (as   partners)   of  flour 
therein,    becoming    embarrassed,   the 
plaintiff    advanced    to    them    certain 
sums,    and    agreed    to    indorse    their 
business  paper  to  a   certain   amount, 
upon  the  arrangement  that  he  was  to 
be  secured  by  mortgage  upon  the  mill, 
and  the  assignment  of  a  certain  policy 
of  insurance   thereon,  and  to  receive 
one-third  of  the  profits  of  the  business, 


sharing  in  one-third  of  the  losses.  The 
assignment  was  given  (on  its  face  aa 
security  merely)  to  the  plainiitf,  and 
vorious  indorsements  made  by  him. 
Subsequently  the  linn  of  B.  and  the 
defendant  having  failed,  the  plaintiff 
took  a  lease  of  the  mill  from  them, 
agreeing  to  operate  it,  and  retain  one 
third  of  the  profits,  and  apply  the 
other  two-thirds  to  the  payment  of  the 
L  debts  for  which  he  was  liable  as  "  in- 
dorser,  acceptor  and  security.*'  Th* 
mill,  while  beinjf  operated  under  thi» 
agreement,  was  burned.  The  plaintiff 
Bent  to  the  defendant  (residing  near 
the  office  of  the  company)  the  policy, 
the  assignment,  and  his  ow^i  receipt 
to  the  company  for  the  money,  re- 
questing him  to  called  the  amount. 
The  defendant  having  presented  these 
papers  to  the  underwriters  and  de- 
livered them  up,  together  with  a  r« 
ceipt  in  the  name  of  himself  and  B., 
obtained  the  money  and  refused  to 
remit  it  to  the  plaintiff: 

Held,  that  he  must  be  regarded  as  having 
received  it  as  agent  of  the  plaintiff,  and 
'  was  bound  to  pay  it  over  to  him,  with'- 
out  regard  to  the  estate  of  the  partner- 
ship accounts  between  the  plaintiff,  the 
defendant  and  B. ;  or  to  the  amount, 
actually  outstanding  of  the  liabilities, 
as  security  for  which  the  policy  was 
assigned,  as  long  as  any  part  of  such 
liabilities  remained  unpaid,  (tiotoard 
agt.  France,  43  If.  Y.,  593.) 
See  BILLS  OP  EXCHANGE.  (Id.) 

CAUSE  OF  ACTION.  (Id.) 

COUNTERCLAIM.    (Id.) 

FORECLOSURE.   (Id.) 

MISTAKE  OF  FACT.    (Id.) 

NEGLIGENCE.  (Id  ) 

PARTNERSHIP.    (Id.) 

PLACE  CF  TRIAL.    (Id.) 

PUBLIC  POLICY.  (Id.) 

SHERIFF.    (Id.) 

STATUTE  OF  FRAUDS.    (Id.) 

TAXES.     (Id.) 

TENANCY  AT  WILL.    (Id  ) 

VENDOR  AND  VENDEE.  (Id.) 

AGREEMENT.  (57  Barb.) 

FRAUD.   (Id.) 

HUSBAND  AND  WIFE.    (Id.) 

JUSTICE  OF  THE  PEACE.    (Id.) 

PARTNERSHIP.    (Id.) 

RAILROAD  COMPANIES.  (Id.} 

SHERIFF.     (Id.\ 

9.  An  action  at  law  for  goods  sold  and 
delivered,  cannot  be  changed  into  an 
action   in   equity   for  an   account   be- 
tween the  parties.    (Short  agt.  Barry , 
58  Barb.  177.) 

10.  Where  the  facts  stated  in  a  complaint 
constitute  a  cause  of  action  for  the  re- 
covery ot  damages  for  false  and  fraud- 
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nlent  representations  made  by  the 
defendant  in  negotiating  the  sale  and 
transfer  of  a  buna  and  mortgage  in 
payment  for  land  purchased,  and  the 
prayer  for  relief  is  a  demand  of  judg- 
ment for  damages  in  a  specified  amount, 
the  action  must  be  held  to  be,  and 
treated  as,  an  action  at  law  to  recover 
the'damayes  sustained  by  reason  of  the 
fraud.  (Graves  agt.  JSpier,  58  Hatb. 
349.) 

11.  And   this,   notwithstanding  there  is 
also  a   prayer  for  relief  in  the  alter- 
native— "or  that  the  defendant  be  ad- 
judged to  recouvey  the   premises,"  to 
account  for  the  use,  income  and  profits 
thereof,  or  for  other  relief;  where  no 
cause  of  action  which  could  entiile  the 
plaintiff  to   the   alternative    relief    is 
staled  in  the  complaint.    (Id.) 

12.  A  cause  of  action  for  fraud  in  the  pur- 
chase and. sale  of  real  estate  survives, 
to  and  against  the  personal  represent- 
atives of  a  deceased  party  to  the  trans- 
action, and  is  therefore  assignable,  so 
that  the  assignee  may  maintain  an  ac- 
tion upon  it.    (lil.) 

See  COMPLIANT.    (Id.) 
DECEIT.    (Id.) 

JUSTICE  OF  THE  PEACE.    (Id.) 
MARRIED  WOMEN,  (dd.) 
PROMISSORY  NOTES.    (Id.) 
\VATER.    (Id.) 

13.  An  action  upon  a  judgment  against 
defendants    ilierein,  entered    in   form 
against  them  jointly,  is  presumptively 
an  action  against  joint  debtors.  (Stahl 
agt.  Stall  i,  X  Lansing,  60.) 

Set  BILLS  OF  EXCHANGE.    (Id.) 
CORPORATION.    (Id.) 
COMMON  CAKJUEK.    (Id.) 
DEFENCES.    (Id.) 
ELECTION  OF  ACTIONS.    (Id.) 
JOINT    AND    SEVERAL    DEBTORS. 

(Id.) 

OFFER  TO  COMPROMISE.   (Id.) 
OWNERSHIP    IN    COMMON     WITH 

CHATTELS.    (Id.) 
PAUPER.   (Id.) 
PLEADINGS,    (fd  ) 
POLICY  OF  INSURANCE.  (Id.) 
PRACTICE.    (id.) 
STATUTE  OK  FRAUDS.     (Id.) 
VENDOR  ANL- PURCHASER  OF  LAND. 

(Id.) 
VENDOR     AND     PURCHASER     OF 

CHATTELS.   (Id.) 

ACT  OF  BANKRUPTCY. 

I.  W.  gave  to  S.  W.,  his  father,  a  mort- 
gage on  land  of  $'2,000,  as  secm-ity  to 
thai  extent,  against  a  like  mortgage  of 
$5,000.  given  by  the  latter  for  a  loan 


to  W  ,  and  having  paid  the  greater 
part  of  the  latter  mortgage,  and  l>«ing 
insolvent  procured  an  alignment  ol 
the  $:2,000  mortgage  from  S.  W.,  to  C  , 
who  knew  of  his  insolvency,  for  the 
purpose  of  preferring  a  debt.  Within 
four  months  after  the  assignment,  W.'s 
creditors  filed'  a  petition  against  him 
in  bankruptcy ;  C.  foreclosed,  pur- 
chased at  the  sale,  and  conveyed  to  a 
bona  fide  purchaser  for  full  considera- 
tion. In  an  action  by  W.'s  assignee 
in  bankruptcy,  duly  appointed  (who 
had  not  been  made  a  party  to  I  he  fore- 
closure), against  C.,  to  recover  the 
purchase  money  received  by  him  from 
his  grantee : 

Held,  that  the  assignment  of  the  $2,000 
mortgage,  as  to  such  part  of  the 
amount  secured  thereby,  as  remained 
unpaid  of  the  $5,000  mortgage  was 
valid,  Lut  that  beyond  wuch  amount, 
the  said  assignment  was  void  under 
the  provisions  of  section  thirty-five  of 
the  Imankruptlaw  ;  and  that  the  plain- 
tiff might  ratify  the  conveyance  of  C., 
and  recover  the  purchase  money  which 
he  received  thereon, -less  such  part  of 
the  $ii.OOO  mortgage.  as  was  necessary 
to  satisfy  the  balance  unpaid  on  the 
piincipal  mortgage.  (  Winslow  agt 
Clark,  i2  Lansing,  377.) 

2.  The  evidence  showing  that  no  more 
than  $500  was  due  on  the  mortgage 
of  $5,000,  and  the  appeal  being  from  a 
judgment  on  a  referee's  report  dis- 
missing the  complaint,  the  plaintiff, 
was  allowed  to  have  judgment  for  the 
balance  of  the  purchase  money  paid  10 
the  defendant,  without  costs,  upon 
stipulating  to  allow  a  deduction  of 
$500  therefrom,  otherwise  the  judg- 
ment to  be  affirmed  with  costs.  (Id  ) 

ACTION  FOR    CAUSING   DEATH. 

See  CONTRIBUTORY  NEGLIGENCE.    (43 
N.  Y.) 
MASTER  AND  SERVANT.    (Id.) 

ADIRONDACK  COMPANY. 

The  Adirondack  Company  has  no  power 
or  authority,  under  its  articles  of  as- 
sociation to  construct  a  railroad 
through  the  county  of  St.  Lawrence  ; 
and  all  hough  the  statutes  have  given 
the  company  the  right  to  obtain  such 
power,  upon  its  compliance  with  cer- 
tain specified  conditions,  yet.  until  it 
has  availed  itself  of  the  privilege  so 
conferred,  a  city  in  that  county  has  no 
right  to  issue  iis  bonds  to  aid  in  the 
construction  of  a  railroad,  by  men  com- 
pany, through  the  county  "The  People 
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ex  rel.    Aver  ill    ngt.    The  Adirondack 
Company,  (57  Barb.  656) 

See  MUNICIPAL  CORPORATIONS. 
ADMIRALTY  JURISDICTION. 

1.  Any  state  legislation    providing   for 
the  enforcement  of  a  maratime  claim 
or  conrract.  except,    by   common    law 
remedy,  infringes  upon  the  exclusive 
jurisdiction  of  the  federal  courts,  and 
is  in  violation  of  the  federal  constitu- 
tion. (Brook-man,  agt.  Hamill,  43  N.  Y. 
554.) 

2.  But  as  to  claims,  not  in  their  nature 
maritime,  against  the  owners  of  vessels, 
the  stare  jurisdiction  is  complete,  and 
there  is  no  restriction   upon  its  power 
to  prescribe  forms  and  methods  of  pro- 
ceedings to  enforce  them.     (Id.) 

3.  It  is  not  material  to  the  question  of 
constitutionality,    in     any     particular 
case,  whether  the  admiralty  courts  do 
or  do  not  proceed  in  such  case  in  rem, 
but  the  test  is  the  nature  of  the  claim, 
whether  maritime  or  otherwise.  (Id.) 

4:  Ships  and  vessels,  when  within  the 
territorial  jurisdiction  of  the  states, 
are  not  exempt  from  the  operation  of 
their  laws  for  the  collection  of  claims, 
or  the  creation  or  enforcement  ot  liens 
not  founded  upon  maritime  contracts  or 
'  torts  ;  but  as  to  the  latter,  the  jurisdic- 
tion of  the  admiralty  if.  except  as  to 
mere  common  law  remedies,  and  with 
the  reservation  as  to  inland  lakes  and 
rivers  contained  in  the  act  ol  congress 
of  1845,  exclusive  in  all  cases,  ag  well 
where  they  proceed  only  in  personam 
as  in  rem : 

Held,  accordingly,  that  claims  for  wharf- 
age of  a  sea-going  vessel  are  maratime 
in  their  nature,  and  the  act  of  1862 
(chap.  482  of  laws  of  L862J  therefore, 
in  so  far  as  it  provides  for  attachments 
and  other  proceedings  in  rem  against 
vessels  for  such  claims,  is  void  ;  and  a 
bond  given  to  discharge  such  an  at- 
tachment cannot  be  enforced.  (Id.) 

See  CONSTITUTIONAL  LAW.    (Id.) 

ADMISSIONS. 
Sey  CRIMINAL  LAW,  (57  Barb,) 

ADVANCEMENTS. 
See  PARTITION,  58  Barb. 

ADVERSE  PARTY. 
See  APPEAL,  2  Lansing. 


ADVERSE  POSSESSION. 

1.  A  party  cannot,  as  against  the   true 
owner,  be  holding  premises  adversely, 
if  his  title   does  not   cover  the  prem- 
ises.     He  is,  in  such  a  case,  a  mere 
squatter  or  trespasser.      (Marble  agt. 
McJHinn,57  Barl.GlO.) 

2.  Although    adverse   possession   ia  not 
affected   by  a  bad  or   defective  title; 
and  although  a  claim  under  a  defective 
title  will  be  a  good  adverse  possession; 
yet,  there  must  be   at  least    color  of 
title.     (Id.) 

3.  Where  one  is  in  possession   without 
claim  of  right,  before   the   date  of  his 
deed,    such    possession    will    be   pre- 
sumed to  be  the  possession  of  the  true 
owner.      He   can    claim  to  be  holding 
adversely,  only  after,  or  at  the  date  of 
his  deed.     (Jd.) 

AGENT. 

See   PRINCIPAL  AND  AGENT.      (2  Lan- 
sing.) 

AGREEMENT. 
See  CONTRACT.    (2  Lansing.) 

1.  A  promise  by  a  justice  of  the  peace, 
who  has  by  his  own  negligence  ana 
carelessness  entered  an  erroneous  judg-: 
ment  upon  his  docket,  in  favor  of  the 
defendant  instead  of  the  plaintiff,  that 
if  the  plaintilf  will  make  a  motion  in 
the  county  court  to  set  aside  the  erron- 
eous judgment,  or  the  execution  issued 
thereon,  he  will  pay  all  the  damages' 
growing  out  of  his  mistake,  in  case  the 
execution  shall  not  be  set  aside,  is  not 
against  public  policy,  and  an  action  will 
lie  upon  it.  ( Ckristouher  agt.  VanLiew, 
57  Barb.  17.) 

'2.  The  plaintiff  agreed  to  furnish  to  the 
defendants  an  engine,  boilers,  &,<•.,  to 
be  of  the  best  materials  and  subject  to 
the  approval  of  the  defendants'  en- 
gineer, and  to  guaranty  that  they 
should  be  in  perfect  running  order. 
The  engine,  &c.,  were  delivered,  and 
notes  given  for  the  pi  ice,  hut  on  at- 
temptingio  use  the  engine,  one  of  th« 
flues  collapsed,  so  as  to  prevent  any 
further  use  of  it.  The  plaintiff,  ou 
being  aprlied  to  by  the  defendants, 
promised  to  repair  the  flues,  which  he 
did,  by  putting  in  new  ones,  and  the 
engine  as  repaired  was,  with  the  boil- 
ers, approved  by  the  engineer,  accepted ; 
by  the  defendants,  and  continued  to 
be  used  by  them. 

Held   that  the  defendants  not   havinff 
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notified  the  plaintiff  of  their  determina- 
tion not  to  accept  the  engine,  on  dis- 
covering the  defect,  but  having  per- 
mitted him  to  muke  alterations,  and 
continued  to  nse  the  engine,  afterward, 
this  was  to  be  deemed  an  acceptance 
of  the  same,  and  a  waiver  of  any  claim 
on  account  of  the  previous  defect. 
Cassidy  agt.  Le  Fevre,  57  Barb.  313.) 

S.  Accordingly  held  that  for  the  delay 
caused  by  the  substitution  of  new  flues, 
the  defendants  were  not  entitled  to  re- 
cover damages.  (Id.) 

4.  The    plaintiff's    testator,    having   an 
outstanding  title  to  a  farm,  alienable  to 
the  defendant   or    any    one  else,    an 
agreement  of  pale  was  made,   between 
him   and  the  defendant,  by  -which  the 
defendant  was  to  pay,   for  such   farm. 
$5.000.     He  then  paid  thereon  $4.000, 
leaving  $1,000  unpaid,  which  he  agreed 
to  pay  within  a  few  days.    There  was 
no  other  writinir,  between  the  parties, 
than  a  deed  of  the  premises,  subscribed 
by  the  vendor  and  his  wife  and   ac- 
knowledged, which,   by  ihe  consent  of 
the  parties,  was  left  with  a  third  per- 
son, as  an  escrow,  to  be  delivered  to 
the  defendant  when  he  should  pay  the 
remaining  $1.000. 

Held,  1.  That  the  agreement  was  not 
void  by  the  statute  of  frauds  because 
not  in  writing  and  signed  by  the  par- 
ties. That  it  was  the  agreement  of  the 
parties,  in  writing,  and  subscribed  by 
the  party  by  whom  it  was  made.  2. 
That  an  averment  of  the  defendant's 
agreement  or  promise  to  pay  the  bal- 
ance of  the  purchase  money  was  suffi- 
cient to  sustain  an  action  therefor, 
without  any  allegation  of  the  absolute 
delivery  of  the  deed,  or  demand  of  the 
balance  of  the  consideration,  upon  such 
delivery  and  acceptance.  3.  That  the 
delivery  of  the  deed  as  an  escrow,  was, 
under  the  circumstances,  a  sufficient 
delivery  not  only  to  avoid  the  statute 
of  frauds,  but  to  estop  the  defendant 
from  availing  himself  of  it  as  a  defense. 
4.  That  the  agreement  having  been 
performed  on  the  part  of  the  vendor, 
but  not  performed  on  the  part  of  the 
purchaser,  an  action  at  law  would  lie 
upon  the  express  promise  to  pay  the 
consideration,  or  upon  a  promise  im- 

Slied    in   law.       C'ai/aer  agt.  Lansing 
7  Barb.  421.) 

5.  The  plaintiff  received  from  the  plain- 
tiff's assignors  cerium  shares  of  stock, 
and  executed  an  instrument  acknowl- 
edging the  receipt  thereof,  and  further 
saying,  theiein,   "which  stock  I  am  to 
do  the  best  I  can  with,  and  have  one 
half  the  proceeds." 


Held  I.  That  there  was  not  an  absolute 
sale  of  one  half  of  the  stock  to  the  de- 
fendant. 2.  That  the  fair  and  reason- 
able construction  of  the  agreement  waax 
that  the  defendant  was  to  receive  the 
certificates,  and  within  a  leasonable 
time  dispose  of  said  stock  upon  the 
most  advantageous  terms  which  he 
could  procure,  and  when  that  was  ac- 
complished, and  the  proceeds  were 
realized,  he  was  to  receive  one  half 
thereof,  as  his  compensation.  3.  That 
the  sale  or  other  disposition  of  the 
stock,  by  the  defendant,  was  a  condi- 
tion precedent  to  his  acquiring  any  in- 
terest iu  such  stock,  or  the  proceeds 
thereof;  and  that  the  proceeds  of  the 
stock  did  not  mean  the  stock  itself.  4. 
That  if  the  defendant  had  sold  the 
stock,  fairly,  at  whatever  price  he 
could  obtain,  he  would  ha  ve  been  en- 
titled to  retain  one  half  of  the  proceeds 
of  the  sale  ;  but  that  having  retained 
the  stock  for  more  than  ten  years, 
without  effecting  a  sale  thereof,  he  was 
not  entitled  to  retain  one  half  of  such 
stock  as  his  own,  hut  was  bound  to  ac- 
count to  the  plaintiff  for  said  stock,  to- 
gether with  the  dividends  the  had  re- 
ceived thereon.  HoGKB;  OM.  J.  dis- 
sented. (  Wight  agt.  Wood,  57  Barb. 
471.) 

See  COMMISSIONERS   OF   HlGHWATS. 

PRINCIPAL  AND  AGENT. 

6.  In  the  case  of  indorsements  of  com- 
mercial    paper,     by     accommodation 
indorsers,  the  law  "does  not  presume 
an  agreement  between  the  maker  and 
indorser  that  the  latter  shah  be  com- 
pensated forthe  favor  of  his  indorse- 
ment.    If  compensation  is  claimed,  the 
indorser  must  show  that  there  was  a 
special  agreement  that   he  should  be 
compensated  for  such  use  of  his  credit. 
(Perrine  agt.  Hvtchkiss,  58  Barb.  77.) 

7.  The  law  allow?  a  party  who  becomes 
surety  for  another,  by  way  of  indorse- 
ment "or  otherwise,  to  agree  upon  a  cer- 
tain price  for  the  use  of  his  credit.    But 
unless  there  is  some  specific  contract 
fixing  the  price  to  be  paid,  a  surety 
cannot  recover  for  the  use  of  his  credit 
by  the  principal.     (Id.) 

8.  The  defendants  agreed  to  send  to  the 

laintiffs,  at  San  Francisco,  "all  the 
alance  of  iron  for  said  rtiilroud,  now 
lying  in  Boston  or  New  York,  amount- 
ing to  about  fifteen  iiumlred  tons, 
which  said  iron  was  originally  pur- 
chased by  C.  L.  W.  from  W.  P.'  W.  & 
Co.,  of  Boston  : 

Held,  that  the  language  was  simply  des- 
criptive. and  did  not  coi'stitnte  a  war- 
ranty that  the  particular  article  ex* 
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isted.  And  that  if  the  article  was  not 
at  the  places  from  which  the  defend- 
ants were  to  transport  it,  the  omission 
to  send  it  would  be  no  breach  on  their 
part.  (Robinson,  agt.  Flint.  58  Barb. 
100.) 

9.  The  contracts  of  a  county  clerk,  in 
the  name  of  the   county  for   printing 
necessary  and  proper  10  enable  him  to 
perform  the  duties  of    his  office,  are 
binding  upon  the  county.     TJie  People 
ex  rel,  Kir.ney  agr.  Tint  Hoard  of  Super- 
visors of  Coiirttand  County,  58  Barb., 
139.)     ' 

10.  And  an  individual  having  been  em- 
ployed by  a  county  clerk  or  surrogate 
to  do  his  printing  at  an  agreed  price, 
such   employment,    being    within    the 
scope  of    the  clerk's    or    surrogate's 
authority,  and   the  sum  agreed  to  be 
paid   being  no  more  than  a  reasonable 
compensation    for    the    service?:,    the 
board  of  supervisors  are  not  at  liberty 
to   interfere   with    such  contract,  but 
should  cause  to  be  levied  and  paid  the 
amount  due  thereon.  (Id.) 

11.  Where  the  minds  of  the  parties  to  a 
contract  do  not  me^t  upon   the  whole 
and  exact  terms  of  such   contract,  the 
same  is  void.     (Fullerton  agt.   Dalton, 
58  Barb.,  236.) 


12.  An  article  designated  in  a  contract 
as  "slops  for  their  distillery,''  does  not 
constitute     a    manufactured    article, 
vithin  the  meaning  of  tiie  rule  which 
implies  a  warranty   of  merchantable 
quality.  (Holden,  agt.  Clancy,  58  Barb. 
590.) 

13.  Nor  is  an  agreement,  by  lessors  of 
a  cattle  barn  to  furnish  the  lessees,  at 
said  barn,  slops  from  the  distillery  of 
the  former,  to  a  specified  sum  per  day, 
during  the  term,  an  agreement  to  man- 
ufacture  or  furnish    a    manufactured 
article,  in  the  sense  of  the  rule  referred 
to.  (Id.) 

?4.  Although  the  residum,  or  refuse,  of 
various  kinds  of  maimfnctpries  is  more 
or  less  valuable  for  certain  purposes, 
and  may  be  the  subject  of  sale,  yet  the 
quality  of  such  refuse  matter  is  wholly 
subordinate  to  the  process  which  is  the 
main  object  of  the  manufacture  ;  and  it 
is  not  expected  that  his  skill  and  atten- 
tion will  be  devoted  to  it.  (Id.) 

Bet  COUNTY  CLERK.    (Id.) 
PHOMISSORY  NOTES.   (Id.) 
SET-OFF.  (Id. 
STOCK.  (Id.) 

ALBANY. 
8(«  EMINENT  DOMAIN.  (43  N.  Y.) 


ALIMONY. 
See  CONTEMPTS,  1-10. 

AMENDMENT. 

1.  Since  the  Code,  the  power  of  amend- 
ment given   by  section  173,  is  always 
exercised   liberally  ;    and   although   a 
complaint  may  be 'defective,  yet  if  the 
court  can  see  thet  there  has  been  no 
surprise,  and  the   parlies   have    been 
fairly  apprised  of  the  questions  sought 
to  be  litigated,  substantial  justice  will 
be  best  promoted  by  trying  the  cause 
upon  the  merits,  and  giving  a  judgment 
upon  the  testimony,  and  according  to 
the  profits.  (Miller  agt.  White,  57  Barb. 
504.) 

2.  A  plaintiff  may  properly  be  allowed 
to  amend  his  complaint,  upon  the  trial, 
by  enlarging  his   claim  for   damages. 
(doluison  agt.  Broicn,  57  Barb.  118.) 

3.  That  is  clearly  a  matter  resting  in  the 
discretion   of  the  justice,  at  the  trial, 
and  no  exception  will  lie  to  the  exer- 
cise of  such  discretion.    (Id.) 

See  COMPLAINT.  (587?ar6.) 

ANSWER. 
See  PROMISSORY  NOTES.    (57  Jiarb.) 

APPEAL. 

1.  No  appeal  lies  from  an  order  denying 
a  motion  to  compel  a  party  to  make  his 
pleading  more  definite  and  certain,  and 
to  strike  out  irrelevant  and  redundant 
matter  contained  therein.     (Field  agt. 
Steicart,  ante,  95.) 

2.  An  order  of  the  special  term,  denying 
a  motion  to  strike  out  certain  allega- 
tions of  the  complaint  as  irrelevant,  is 
not  appealable   to   the   general    term. 
(Hughes  agt.  Mercantile  Mut.  Ins.  Co.. 
ante,  253.) 

3  An  order  of  the  special  term  prescrib- 
ing the  terms  upon  which  a  lease  of 
certain  real  and  personal  properly  was 
directed  to  be  executed,  is  appealable 
to  the  general  term.  (Matter  of  Duff 
ante,  350.) 

4.  The  general  terms  were  designed,  not 
only,  for  the  redress  of  legal  errors  oc- 
curring at  the  special  terms,  and  before 
referees,  but    those   of  fact  likewise. 
Hence,  a  review  of  the  facts  may  be 
bad  before  the  general  term,  upon  an 
appeal  taken  from  the   judgment,  and 
orders  of  the  former  courts.     (Id.) 
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5.  They  were  also  designed  to  redress 
wrongs   arising   from    an    erroneous, 
arbitrary,  or  otherwise  improper  ex- 
ercise  of    discretion    by    the   former. 
Hence,  the  definition  of  ft  substantial 
right  as  used   in   the  349th  secti<wi  of 
the  Code  in  providing  for  appeals  from 
the  speciiil  to  the  general   term  of  the 
supreme  court,  in  the  case  the  People 
agt.  AT.   Y.  Central  R.  JR.  Co.,  (29  N. 
F./418).     (Id.) 

6.  An  application  for  leave  to  vacate  a 
judgment   and     to    answer  the   com- 
plaint, is  addressed  to  the  discretion  of 
the  court  below,  and  whether  granted 
or  refused  is  not  the  subject  of  an  ap- 
peal   to    this    court.      (Birdsall    agt. 
Birdsall,  ante,  389.) 

7.  The  fact  that  the   court,   at    special 
term,  granted  the  relief  asked  for,  and 
the  court  at  general  term  reversed  the 
order   made  at   special  term,  does  not 
bring  the  order  within  the  class  of  or- 
ders reviesvuble  in  vliis  court.     (Id.) 

8.  The   record  upon   such  an  appeal,  in 
both  courts,  properly  consists  of  the 
papers  upon  which  the  court  acted  in 
deciding    and    making     the    original 
order  ;  the  case  then  made  is  that  which 
is  to  be  reviewed,  and  the  fact  of  an 
alleged  waiver  or  abandonment  of  the 
appeal  which  depends  upon  acts  dehor* 
the  record,  can  only  be  brought  to  the 
attention  of  the  court  on  affidavits,  and 
on  a  motion  to  dismiss  the  appeal  or  for 
relief  against  it.     And  such  an  applica- 
tion must  be  made  and  finally  decided 
by  the  supieiue  court.   (Id.) 

9.  So  an  objection  taken   by  the  appel- 
lant, that  the  appeal  in   the  supreme 
court  was  not  heard  in  the  proper  di.i- 
trict.  or    by    a  general    term    which 
should  have  heard  it     This  is  a  ques- 
tion affecting  the  regularity  oi  the  pro- 
ceedings in   the   court  below,   and  a 
question  of  practice.     (Id.) 

10.  An  appeal    lies  to  this  court  from  an 
order  of  the  General  Term  of  the  Su- 
preme Court,  affirming  an  order  of  the 
Special  Term,  in  proceedings  to  acquire 
lands,   involving   the  question   of  the 
right  to  condemn  such  lands  under  the 
statute.     ( Renss.  and  Sar.  It.  Co.,  agt. 
Davis.    43  N.  Y.,  137.) 

11.  Where  in  an  action  upon  a  contract, 
it  appears  from  the  facts  stated  in  the 
case,  that  the  obligation  was  void,  hav- 
ing been  given  to  a  public  officer  in  a 
void  proceeding,   a  judgment  for  the 
plaintiff  will  be  reverted  by  this  court, 
though  no  exceptions  on  those  grounds 
were  taken  bv  the  defendant  ou  th.e 
trial.      (Liruokman  agl.   Hamill,      Id. 
554.) 


See  FINDINGS   OF  FACT  AND  CONCLU- 
SIONS OF  LAW. 

12.  Whether  respondent*  in  an  appeal  by 
an  executor  and  legatee  from  a  decree 
of  the  surrogate,    adniit'ing  a  will  to 
probate,  will  not  waive  ihe  right  to  ob- 
ject to  the  executor's  ability  to  appeal, 
by  their  default  in  not  answering,  and 
in  allowing  an  order  to  be  entered  that 
the  appeal  be  heard  ex  pane?     Qncere. 
(Pruyit    agt.    Brinterho/,    57    Barb. 
176.) 

13.  An  order  denying  a  moiion  to  strike 
oat  a  pleading  as  frivolous   cannot  be 
reviewed  on  appeal.     ( The  Joseph  Dix- 
<>n  Crucible,   Co.,  agt.   The  A'ew  Y-oik 
City  Steel  Works,  57  Barb.  447  J 

14.  It  is  not  a  substantial  right  to  have  it 
striken  out.      On  the  contrary,  it.  is  a 
mailer  of  discretion   with    the   judge 
whether  it  shall  eo  be  striken  out  or 
not.     (Id.) 

15.  If  a  judge  improperly  holds  a  pleading 
to  be  frivolous,  the  order  is  appealable, 
because  the  party  putting  in  the  plead- 
ing loses  a  right  to  such  a  pleading; 
but  the  reverse  is  not  true.      No  right 
is  lost  and  the  party  objecting  to  its 
suffii  iency  may  have  it  set  aside,  on 
demurrer,     (Id.) 

16.  It  teem.1!  an  appeal  lies  to  the  general 
term  from  an  order  of  the  special  term 
in  the   nature  of  art  interlocutory   de 
cree   directing  a  receiver  in  the  action 
to  surrender  the  property  in  his  pos- 
to  another  receiver  or  to  a  party  to  the 
action.     (The  People  agt.    The  Albany 
and    Siixquehanna    Kailroad    Co.,    57 
Barb.  204.) 

See  PRACTICE.    (Id.) 

17.  Where  an  order  is  made  by  a  county 
court,  upon  a  motion  in  an  action  pend- 
ing  in  that   court,  an  appeal   to  the 
supreme  court  from  such  order  brings 
nothing  into  the   appellate  court,  ex- 
cept the  motion  and  co/nesof  the  papers 
on  which  it  was  founded.     The  action 
still   remains   pending   in    the   county 
court,  and  no  other  court  can  render 
the  iudginent.    (Barker  agt.  Wing.  58 
Barb.,  73  ) 

18.  Thus  where  a  verdict  was  rendered 
in  favor  of  the  plaintiff,  in  the  county 
court,  bat  before  entry  of   judgment 
thereon,  the  defendant  moved  for  a 
new  trial,  in  that  court,  which  motion 
was  granted,  and  then  the  plaintiff  ap- 
pealed to  the  supreme  court,  where  the 
order  granting  a   new    trial    was   re- 
versed, and  a   new   trial   denied,  and 
judgment  ordered  on  the  verdict,  with 
costs : 
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Held,  that  such  judgment  was  irregularly 
and  improperly  entered,  in  tlie  supreme 
conn ;  and  the  same  waa  set  aside. 
(Id.) 

19.  The  Code  lias  not  changed  the  prac- 
tice which    formerly   existed,   on   the 
subject    of    rendering    judgments  by 
courts   of  review.     The   •' customary 
practice"  Btill   prevails,  under  rule  93 
of  the  rules  of  practice.    (Id.} 

20.  And  as  there  never  was  any   "  cus- 
tomary practice"  of  entering  judgments 
by  the  appellate  court,  in  a  case  of  that 
nature,  such  a  judgment  is  without  pre- 
cedent or  authority  to  sustain  it.    (Id.) 

21.  An   order  of  reference,    made  at  a 
special  term,  is  not  brought  up  by  an 
appeal  to  the  general   term  from  the 
•vdgment  entered  in  the  action.     Such 
order  if  erroneous,  should  be  corrected 
by  a  direct  appeal  from  it.  to  the  general 
term.     (Terry  agt.  McNiel,  58  Barb. 
241.) 

22.  Where  a  reference  is  by  consent,  and 
the  action  is  tried   without  objection 
that  it  is  not  a   referable  action,  no 
question  can   be  raised;  on  appeal,  in 
regard  to  the  mode  in   which   it.  was 
tried.     (Graves   agt.    Spier,  58  Barb. 
349.) 

23.  Although  an  appeal  lies  from  an  or- 
der for  an  allowance,  yet  when  the 
allowance  is  granted  at  the  trial,  by 
the  judge  then  presiding,  who  has  seen 
and  can  best  appreciate  whether  ii  is 
a  difficult  and  extraordinary  action,  it 
mast  be  a  very  glaring  case  of  an  ex- 
cessive allowance  which  can  justify 
interference  with  his  discretion  by  an 
appellate  tribunal.     (The  Oiieida  JVa- 
tionat  Hank  of  Utica  agt.  Stokes,  58 
Barb.  508.) 

See  REFEREE.    (Id.) 

24.  Every  party  to  an  action,  whether  as 
plaint i il  or  defendant,  who  has  an  in- 
terest in  sustaining  a  judgment  or  de- 
termination appealed  from,  is  an  "  ad- 
verse party  "  within  section  327  of  the 
Code,  and,  as  such,  is  entitled  to  notice 
of  appeal.      (lliscock    agt.    Phel/t,    2 
Lansing,  106.) 

25.  The  several  members  of  a  firm  se- 
cured certain  partnership  debus  and  lia- 
bilities by  two  consecutive  mortgages 
on   real   estate,   which   stood  in  their 
Dames,   as    tenants    in    common,    and 
which    had   been  purchased   and  was 
used  by  them  for  partnership  purposes. 
Intermediate  the  making  of  these  two 
mortgages,  one  of  the  partners  executec 
a  mortgage  on  his  interest  in  the  same 
premises,  to  secure  an  individual   m 


debtedness  contracted  partly  for  the 
purpose  of  raising  money  to  make 
up  his  share  of  the  partnership  capi- 
tal, and  partly  for  other  purposes. 
The  firm,  as  snch,  became  ini-olvent ; 
the  partner  executing  the  individual 
mortgage  had  not  c»ntiil>nted  his  full 
share  to  the  firm  capital,  and  was  per- 
sonally insolvent;  the  other  members 
had  contributed  their  full  share,  and 
were  personally  solvent.  The  holder 
of  the  two  first  mentioned  mortgages 
commenced  a  foreclosure,  claiming  for 
the  second  of  them  a  priority  over  the 
individual  mortgage,  although  the  lat- 
ter was  prior  in  time  The  solvent 
partners  answered,  and  also  claimed 
that  the  two  mortgages,  executed  by 
all  the  partners,  were  entitled  to  be 
first  satisfied,  and  that  the  individual' 
mortgage  was  a  lien  on  only  one-fourth 
(the  insolvent  partner's  interest)  in  the 
surplus.  The  insolvent  did  not  appear 
but  the  holder  of  the  mortgage,  made 
by  him,  claimed  that  his  mortgage  was 
a  valid  lien  as  of  the  time  of  its  execu- 
tion, and  judgment  having  gone  against 
him,  after  a  trial,  he  appealed,  but  did 
not  give  notice  of  appeal  to  the  part- 
ners who  had  answered,  and  in  sub- 
stantial accordance  with  whose  an- 
swer judgment  had  been  entered. 

Held,  that  the  partners  answering  had 
an  inteiest  adverse  to  the  appellant  in 
sustaining  the  judgment,  and  were 
necessary  parties  to  the  appeal;  that 
in  case  the  judgment  should  be  re- 
versed, the  parties  not  before  the  court 
would  not  be  bound  by  the  reversal, 
and  the  plaintiffs  right  might  be  pre- 
judiced thereby,  and  he  had,  therefore, 
a  right  to  take  the  objection  ;  and  that 
it  was  too  late  to  make  the  other 
defendants  parties,  and  the  appeal 
should  be  dismissed.  (Jd.) 

26.  A  notice  of  appeal  from  a  judgment 
of  a  justice's  court,  which  necessarily 
shows  the  respondent  hovy   the  judg- 
ment should  be   mare  favorable  to  the 
appellant,  and  enables  the  former  to 
make  the  offer  permitted  by  section  371 
of  the  Code,    is   sufficient,   upon    the 
question  of  costs,  although  it  does  not 
state,  in  hac  verba,  that  the  judgment 
should  have  been   "  more  favorable.'' 
(Fults  agt.  Wynn,  2  Lansiny,  153.) 

27.  By  taking  this  appeal  from  the  judg- 
ment of  a  justice  of  the  peace  in  form 
as  for  a  new  trial,  the  appellant  does 
not  waive  the  right  to  insist  that  an 

•  attachment,  through  which  the  justice 
took  cognizance  of  the  case,  was  void. 
(Sievent  agt.  Benton,  2  Lansing,  156.) 

'28.  Or  to  raise  in  the  appellate  court  aa 
fully  as  he  might  if  he  had  appealed 
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on  questions  of  law  only,  all  questions 
properly  raised  in  the  court  below, 
excepting  those  10  proceedings  which 
took  place  011  the  trial  of  the  action. 
(Id.) 

29.  On  a  trial  upon  appeal  in  the  county 
court  tiie   jury  gave  a  verdict  for  ilie 
plaintiff  for  $:284  37,  upon  which  he 
entered  judgment   with    costs   in   the 
aggregate  for  $519  72.     The  complaint 
below  demanded  $-00,  and   it  did   not 
appear  whether  it  had  been   amended, 
and  no  question  was  raised  upon  rendi- 
tion of  lite  veidict  or  otherwise  in  res- 
pect to  the  amount  thereof.     On  ap- 
peal to  this  court  the  judgment    was 
sustained.       (Channon    agt.    Liisk,    2 
Lansing,  211.) 

30.  The  decision  of  a  referee  will   not  be 
reversed  on  appeal,  upon  the  ground 
that,  it  is  given  against  a  preponder- 
ance of  testimony  as  respects  ti.e  num- 
ber of  witnesses,  where  the  evidence 
id  conflicting,  and  no  fact  clearly  ascer- 
tained,  controls   the  case.     \I)aud<.ey 
agt.  SMintait.,  2  Lansing,  361.) 

See  ACT  OF  BANKRUPTCY.    (Id.) 

EXECUTORS   ANI>  ADMINISTRATORS 
(Id.) 

GENERAL  TERM.    (Id.) 
SURROGATE.    (Jd.) 
PRACTICE.    (Id.) 

APPEARANCE. 
See  DIVORCE.    (58  Barb.) 

APPRENTICE. 

L  The  authority  of  a  mother  to  give  a 
valid  cousent  to  the  binding  of  her 
minor  child  as  an  apprentice  or  servant, 
where  the  father  is  dead,  or  not  in  legal 
capacity  to  give  such  concent,  is  not 
derived  from  the  Revised  Statutes,  but 
existing  previous  to  their  enactment. 
(People  ex  ret.  Harbour  agt.  Gate.,  43 
JH,  Y.  40.) 

2.  Her  authority  was,  by  the   Revised 
Statutes,  extended  to  cases  of  abandon- 
ment,  or    neglect  to    provide  for  his 
family  by  the  father,     (2  R.  S.,  154,  $ 
2.)     And  in  those  cases  only,  was  the 
certificate  of  the  fact  by  a  justice  of 
the  peace  of  the  town,  indorsed  on  the 
indentures,  requisite : 

Held,  accordingly,  that  where  the  father 
was  dead,  no  certificate  of  the  justice 
was  necessary  to  render  valid  the 
mother'*  consent.  (Jd  ) 

3.  The  peculiar  doctrines  and  practices  of 
the  Shaker  communities  are  not  recog- 
nized by  the  courts,  as,  per  se,  ground 


for  taking  from  them  the  custody  of 
infants  bound  to  them  under  the  forms 
of  law,  and  with  the  consent  of  the 
proper  authorities.  (Jd.) 

APPROPRIATION  OP  PAYMENTS 

I.  Where  a  payment  is  made  upon 
general  account,  with  no  direction  as 
to  its  application  by  the  debtor,  the 
law  applies  ,t  to  the  oldest  items.  And 
wi.ere  the  account  is  composed  of  dis- 
tinct "  causes  of  account,"  and  no  direc- 
tion is  given  by  the  debtor,  the  creditor 
may  apply  it.  at  the  t'me.  to  that  one 
of  them  lie  chooses,  or  if  he  make  no 
application  at  the  lime,  he  may  do  so 
subsequently,  it  not  prejudicial  to  the 
debtor.  (S/teppard  agt.  Steele,  43  N.  Y., 
52.) 

ARREST. 

1.  A  constable  or  an  alderman,  cannot,  at 
common  law,  make  an  arrest  without 
warrant,  where  there  is  no  breach  of 
the  p<  ace.     Hutolph,  agt.  Blast,  ante. 
481.) 

2.  Under  the  provisions  of  the  charter  of 
the  city  of  Syracuse  an  alderman  or 
policeman  may  arrest  any  person  who 
may  be  found  committing  any  viola- 
tion of  an  ordinance  of  the  citv.  with- 
out warrant — such  as  cruelly  whipping 
a  horse  in  a   public  street  of  the  city. 
(Id.) 

3.  And  a  delay  of  half  an  honr  in  making 
the  arrest,  does  not  deprive  the  officers 
of  the  right  to   make  it.     Generally 
such  time  is  not  an  unreasonable  delay. 

4.  But  such  an  arrest  cannot  be  made  by 
these  officers  outside  the  limits  of  the 
city  of  Syracuse  ;  as  where  the  person 
arrested,  on   seeing  the  approach   of 
the  officers  stepped  over  the  city  limits 
into  the  town  of  Salina — the  division 
line  being  near  him.     (Id.) 

ARREST  OP  JUDGMENT. 

1.  A  motion  in  arrest  of  judgment,  after 
verdict,  can  only  be  properly  based 
upon  error  appearing  upon  the'  face  of 
the  record,  and  which,  after  judgment, 
may  be  reviewed  upon  writ  of  error. 
It  cannot  be  grounded  upon  any  defect 
in  evidence  or  improper  conduct  on 
trial.  The  decision  of  the  court  upon 
such  motion,  even  if  erroneous,  is,  it- 
self, no  ground  of  error,  for  the  same 
objection  can  be  raised  upon  writ  of 
error,  and  after  judgment  the  remedy 
by  motion  in  arrest  is  gone,  and  the 
case  is  to  be  determined  by  the  record, 
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as  if  no  each  motion  had  been  made. 
(People  atft.  Allen,  43  N.  Y.,  28  ) 

2.  The  ruling  of  the  court  upon  motion 
in  arrest  is  not  the  subject  of  excep- 
tion, as,  in  criminal  cases,  only  excep- 
tions during  the  trial  are  allowed. 
(Id.) 


ARSON. 

1.  On  the  trial  of  an  indictment  under 
($  4,  2  B.  S.,  667,)  for  setting  fire  in 
the   niglii  to  a   certain    building,  the 
property  of  an  incorporated  company, 
"  erected   for   the    manufacturing   of 
woolen  goods,"  it  is  proper  to   prove 
by  the  president  of  the  company  that 
the  building  tired  was  intended  as  H 
a  manufactory  f»r  such  goods,  though 
it  was  not  at  the  time  completed  and 
used  as    such.       \Mr(j<j.i'ry   agt.     T/te 
People,  2  Lansing,  227.) 

2.  And  if  the  building  was  erected  for 
such  a  manufactory,  though  not  yet  in 
fact  appropriated  to  that  purpose,  there 
may  be  a  conviction.     (Id.) 

3.  Whether  the  erection  has  progressed 
sufficiently  to    constitute    a    building 
within  Hie  statute,  is,  it  seems,  a  proper 
question  for  the  jury.   (Id.) 

4.  It  seems  that  the  statute  distinguishes 
buildings  of  the  latter  class  from  those 
elsewhere  mentioned  iu   the   section. 
lid.) 

5.  A    structure  raised,   roofed,   inclosed 
on  two  sides,  with  its  floors  partly  laid 
and  window  frames  in  without  sashes: 

Held,  to  be  a  building  "  erected"  within 
the  intent  of  the  statute.  (Id.) 

ASSAULT   AND  BATTERY. 

1.  One  tenant  in  common  has  no  right 
to  oust  or  debar  his  co-tenants  from 
joint  possession  with  him  ;  but  if  such 
co-tenants,  after  overcoming  such  at- 
tempt to  oust  them,  and  regaining  uos- 
aession,  lay  hands  upon  their  co-tenant 
and  remove  him  by  force  fi-otn  the 
common  property,  »hey  are  liable  for 
an  assault  and  battery  ( Wood  agt. 
Phillips,  43  N.  Y.  R.,  152). 


ASSESSORS    AND    ASSESSMENTS. 

L  Assessors  have  no  power  or  authority 
to  make  an  assessment  against  an  indi- 
vidual after  they  have  completed  their 
roll  for  review,  or  on  the  day  fixed  for 
review  (Clark  agt.  Norton,  58  Barb.. 
434). 


2.  The  defendants  exercised  the  power 
devolved   upon  them   as    assessors,  in 
the   months  of  May   and  June,  1868, 
and  adjudged  the  plainiiti'  to  be  liable 
to  assessment  for  that  year  in  the  sum 
of  $2,750,  for  real   property  only,  and 
completed  their  roll,  and  gave  notice 
of  the  time  and  place  of  reviewing  the 
same. 

Held,  that  with  this  act  their  power  and 
authority  to  determine  assessments  for 
the  current  year  was  exhausted  ;  and 
that  they  had  no  power  afterwards  to 
strike  out  the  assessment,  against  the 
plainiitf',  for  real  estate,  transfer  such 
assessment  to  a  purchaser  of  the  prop- 
erty, and  assess  the  plaintitt  on  the 
roll  in  tue  same  amount  for  personal 
estate. 

3.  An  assessment  made  after  the  expira- 
tion of  the  time  during  which  assess- 
ors are  empowered  to  determine  what 
property    shall    be   assessed,   is   niaila 
without  authority,  and  void. 

See  NEW  YORK,  CITY  OF  (Id.),  \ 

ASSESSMENT  OF  DAMAGES. 

1.  The  constitution,  (art.  1,  §  7,)  provides 
that  when  private  property    shall   be 
taken  for  public  use,  the  compensation 
therefor,  when  not  made  by  the  state, 
shall  be  ascertained   l>y  a  jury,  or  by 
not  less  than  three  commissioners,  ap- 
pointed by  a  court  of  record  as  shall  be 
prescribed  by  law.     (Rochester  Water- 
Works  Co.  agt.  Wood,  ante,  53.) 

2.  The  provision  in  the  charter  of  the 
Rochester     Water- Works     Company, 
(  Laws  1852,  §{  8-1 1,)  which  authorizes 
the   court   to   increase   or    reduce   the 
amount  of  damages   reported  by  the 
three  commissioner,  for  the  taking  of 
laud  for  the  use  of  said  company,  is 
unconstitutional  and  void.     (Id.) 

3.  When  the  constitution  requires  dam- 
ages to  be  assessed,  either  by  a  jury  of 
twelve  men,  or  by  three  commission- 
ers, it  does  not  require  argument  to 
demonstrate  that  it  cannot  be  done  by 
one,   nor  by  three  or  more  judges  of 
this  or  any  other  court      (Id.) 

4.  It  is  competent  to  provide  for  an  ap- 
peal to  ttie  court,  in  order  to  protect  the 
parties  against  an  imperfect  appraisal; 
and  upon   that  appeal   the   court  can 
confirm  or  set  aside  the  assessment,  and 
correct  irregularities  committed  by  the 
commissioners  or  parties  in  the  course 
of  the  proceedings  ;  and  this  is  the  ex- 
tent of  the    power   possessed   by  the 
court.    (Id.) 

5.  The  general  term,  on  appeal,  bus  the 
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power  and  it  is  its  duty  to  make  snch 
an  order  as  the  special  term  should 
have  made  in  such  a  case.  (Id.) 

G.  In  this  case,  the  special  term  having 
reduced  the  amount  of  damages  re- 
ported liy  the  commissioners,  the  gen- 
eral term  vacated  that  order,  and  re- 
mitted the  case  to  the  special  term  for 
the  appointment  of  new  commissioners 
to  make  the  appraisal.  (Id.) 


ASSESSMENT      FOR 
LABOR. 


HIGHWAY 


See  HIGHWAY.     (2  Lansing.) 

ASSESSMENTS. 

1.  An   assessment  [under  the   statute  of 
184K,   as   amended   in    1858  (Laws  of 
1846,  p.  466  ;  Laws  of  1858,  p.    600), 
authorizing    the    assessment     against 
persons    entitled   to   receive  rents   re- 
served on  leases  in  fee.  or  for  lives,  of 
the  amount  thereof,  as  personal  estate], 
which  is,  in  the  aggregate,  of  all  rents 
reserved  by  the  various    leases   upon 
the  whole  of  H  certain  patent  of  land, 
without     specify  ing  the    amount    re- 
served upon  each  lease,  or  any  of  the 
leases,  and  is  assessed  against  "  J.  K., 
and  other  legal  heirs  of  ihe  late  J.  K., 
deceased,  or   their   heirs   or  assigns," 
the  J.  K.  first  named  being  dead  at  the 
time  of  the  assessment  is  void,  and  a 
sale  for  non-payment  of  a  tax   levied 
upon    such     assessment    conveys     no 
title    to    the    purchaser    (Cii'yer    agt. 
Dovgherty,  UN.  Y..  107) 

2.  It  is  fatally  defective  in  not  complying 
with  the  original  statute  directing  that 
the  assessment  should  l>e   "  upon   the 
person   or  persons  entitled  to   receive 
the  rents,  i;i  the  same  manner  and  to 
the  same  extent  as  any  personal  estate1' 
(Id.). 

3.  It  is  also  defective   in  not  specifying 
"each  rent  assessed."  as   required  by 
the  amendment  of  1858  ( fd.). 

4.  The   fact,  that  taxes  levied   upon  as- 
sessments   made    in    this    manner    in 
previous   years,  had   been  paid  by  the 
owners  of  the   rent,  creates  no   estop- 
pel upon  their  objecting  to  the  validity 
of  the  assessment  in  question  (Id.). 

5.  Where  the  assessors  have  jurisdiction 
of  the   person   and  subject-matter  for 
the  purpose  of  an  assessment  of  prop- 
erty for  taxation,  they  act  judicially  ; 
and  while  the  assessment  remains  in 
force,  no  action  will  lie  for  the  recovery 
of  the  tax  so  paid,  although  the  prop- 
erty was  not   by  law  the  subject  of 


taxation  (Affirming  37  N.  Y.,  511)  ; 
( Bunk  of  Commonwealth  aift.  Mayor  of 
N.  Y.,  43  .V.  Y.,  18J). 

6.  Where    certain    property    (rents   ac- 
cruing from  perpetual  leases)    had   in 
1864    been    in  fact    assessed,  but  to   a 
person  not  the  owner  of   the  rents,  and 
upon   petition   duly  made    to    the   as- 
sessors, the  same  property  was  put  on 
the  roll   of  1865,   and  assessed  to   the 
true  owner,  and  a  tax  levied  upon  it 
for  1864. 

Held,  that  such  reassessment  was  legal 
and  valid  (Overinq  agt.  Foote,  43  N.  Y. , 
290). 

7.  Where  the  assessors  had  opened  their 
roll    for    inspection,  in    pursuance   of 
notice  given  by  them,  and  opposite  the 
name  of  the  plaintiff  had  left  a  blank 
which  was  to  be  iilled  up  with   a  de- 
scription   of  lands   leased   by  him   as 
soon   as   they  could  discover   whether 
any  had  been  released  during  the  year, 
and  where,  after  the  roll  was  opened, 
the  plaintiff's  agent  examined  the  same, 
and  was  informed  of  the  assessors  in- 
tention, and     he    afterward  furnished 
the  assessors   with   a  list  of  plaintiff's 
property,  which   was    inserted  in  the 
roll  about  the  middle  of  July. 

HM.  that  the  assessment  was  regular, 
and  a  tax  levied  thereunder  was 
valid. 

See  TAXES  (Id.). 

8.  Where   an   ordinance  directs  an  av- 
enue to   be  curbed  and   guttered,  and 
sidewalks   flagged,  without    requiring 
that   new  flagging  shall  be   nsed,  it  is 
not  a  ground  for  setting  aside  the  as- 
sessment, that  the  contractor  under  the 
direction  of    the   street    commissioner 
tinding  good  flagying  on  a  part,  of  the 
line,  resets   it,  only   charging   the  ex- 
pense of  the  labor.     (Matter  of  Ander- 
*<m,  57.#ar&.,41J). 

9.  Neither  is  it  a  ground  for  setting  aside 
the  assessment  that  the  lots  are  charged 
for  the   work   done  opposite  each   lot, 
while  the  expenses  aie  charged  on  all 
the  property,  per  foot,  equally,    That 
is  a  matter  within  the  discretion  of  the 
assessors,  who  are  to  make  the  assess- 
ment aicordintr  to  the  amount  of  bene- 
fit each  lot  receives  from  the  improve- 
ment (Id.). 

10.  Nor  is  the  fact  that  more  than   one 
lot,  owned  by  the  same   person,  is  in 
eluded    in  one   assessment  instead  of 
being  separately  assessed,  any  ground 
for  vacating  the  assessment  (I'd.). 

11.  Although  it  would  be  better  to  assess 
each  lot  by  itself,  yet  when  the  same 
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person  owns  the  whole,  no  injury  can 
be  (sustained  by  putting  them  them  to- 
gether. 

12.  A  horse  railway,  construced  along 
and  upon  the  grade  of  a  highway,  by 
laying  rails  of  the  ordinary  dimen- 
tiona  upon  pine  stringers,  fastened  to- 
egther  with  similar  ties,  together  with 
the  right  (acquired  partly  by  grant 
from  adjoining  owners,  and  partly  by 

Eroceedings  under  the  general  railroad 
iw,;  qualified  by  the  public  easement, 
to  maintain  and  operate  the  road  there- 
on, owned  by  a  company  chartered  for 
fifty  years,  is  assessable  as  real  estate. 
(People  agt.  C'assidy,  '1  £/a>isiiiy,  394  ) 

ASSESSORS. 

See  ASSESSMENTS,  MANDAMUS.    (43  2V. 
Y.) 

ASSETS. 

See  EXECUTORS  AND  ADMINISTRATORS. 
(43  N.  Y.) 

ASSIGNEE. 

See  ACTION.    (58  Barb.) 
EVIDENCE.    (Id). 
PARTIES.  (Id.) 

ASSIGNEE     FOR     BENEFIT     OF 
CRFD1TORS. 

1.  Not  a  bona  fide  holder  so  as  to  cut  off 
equitable  set-ott'.  (Smith  agt.  Fulton. 
43  2V.  Y.  419.) 

ASSIGNMENT  OF  MORTGAGE. 

1.  The  assignment,  of  a  mortgage  given 
without  bond,  or  other  extrinsic  writ- 
ten evidence  of  the  debt  secured,  and 
containing  no  express  covenant  to  pay, 
transfers  to  the  assignee  all  the  mort- 
giigee's  claim  under  the  mortgage,  viz. : 
His  remedy  against  the  land.  (Severe- 
once  agt.  Griffith,,  2  Lansing,  38.) 

2  A  complaint  for  foreclosure,  set  forth 
such  a  mortgage,  expressed  as  security 
for  payment  of  a  sum  of  money  in  in- 
stallments, and  avered  that  it  had  been 
given  to  secure  a  part  of  the  price  of 
the  mortgaged  premises,  and  assigned 
to  plain i ill': 

Held,  on  demurrer,  to  show  plaintiff  to 
be  owner  of  the  mortgage  debt.  (Id.) 

3.  An  assignment  of  a  bond  and  mort- 
gage, and  " the  moneys  due  and  to 
grow  due  thereon,"  carries  by  its 

VOL,  XLI. 


terms  a  note  for  which  they  are  held 
as  collateral.  (Belden.  agt.  Meeker,  2 
Lansing,  471.^ 

4.  The  debtor  upon   the  security  for  a 
sum  exceeding  $1000,  may  not  in) peach 
a  transfer  thereof  on  the  ground  that 
it  was  made   for  a  uioneved  corpora- 
tion (1  R.  S..591,  §  8.)  by'its  president, 
without  authority  by  previous  resolu- 
tion of  the  board  of  directors.    (Id.} 

5.  Nor  can  he  avil  himself  of  an  objec- 
tion that  such  transfer  was  made    by 
the  president  to  pay  an  individual  debt, 
and  without  consideration   passing  to 
the  corporation.  (Id.) 

6.  And,  it  seems,  without   proof  to  the 
contrary,  due  authority  to  the  president 
will  be  presumed  in  favor  of  the  trans- 
fer.   (Id.) 

See  ACT  OF  BANKRUPTCY-  (Id.) 
RECORDING  ACTS.    (Id.) 

ASSIGNMENT. 

FOR      BENEFIT      OF      CREDITORS.          See 

DEBTOR  AND  CREDITOR.  (57  Barb.) 
DEBTOR  AND  CREDITOR.  (58  Barb. ) 
EVIDENCE.    (Id.) 
PARTIES.     (Id.) 

ASSUMPSIT. 

See  ACTION.    (43JV.  Y.) 

BILLS  OF  EXCHANGE.  (Id.) 
MISTAKE  OF  FACT.   (Id.) 
PUBLIC  POLICY.    (Id.) 
RELIGIOUS  CORPORATION.     (Id.) 
VENDOR  AND  VENDEE.   (Id.) 

ATTACHMENT. 

1.  It  is  not  necessary  that  the  facts  stated 
in  an  affidavit  for  an  attachment  under 
the  act  of  183J,  should  be  decisive  of  a 
design  on  the  part  of  the   debtor  to 
assign  or  dispose  of  his  property  with 
the  intent  to  defraud  his  creditors.     It 
is  sufficient  if  they  legally  aim  or  tend 
to  sustain  that  averment : 

Held,  that  the  facts  and  circumstances 
stated  in  this  case,  taken  together,  fur- 
nished, while  uncontroverted.  suffi- 
cient evidence  upon  the  point  of  the 
defendant ?$  fraudulent  intent  respecting 
tlie  disposition  of  his  property,  to  up- 
hold the  attachment.  (This,  perhapt, 
may  be  considered  a  pretty  close  cose  on 
thequestion  of  a  fraudulent  intent  in  th« 
disposition  of  property  to  chtat  creditors. 
—REP.)  (Cooney&gt.  Whitjield,  ante. 
6.J 

2.  The  defendant  is  a  manufacturer  and 
34 
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dealer  in  carriages.  His  store  is  on 
the  corner  of  lOih  street  and  Broad- 
way in  the  city  of  New  York ;  over 
bis  store  is  a  furnished  apartment  in 
which  he  lias  his*  meals  cooked  and 
sleeps.  This  apartment  he  has  occu- 

Eied  for  years.     About  a  year  ago  he 
ired  a  house  in  Litehfield.  Connecti- 
cut, and  uuoved  his  family  into  it,  from 
this  city.    This  place  defendant  calls 
his  home,  and  goes  to  it  every  week : 

Held,  on  motion  to  vacate  an  attachment 
against  defendant,  that  he  is  a  710/1- 
res>dent,  and  that  the  motion  should  be 
denied.  (Murphy  agt.  Baldwin,  ante. 
270.) 

See  VESSELS.    (43  N.  T.) 

3.  The  issuing  of  an  attachment  is  "  the 
allowance  of  a  provisional  remedy," 
within  the  meaning  of  section  139  of 
the  Code  of  Procedure ;  and  if  it  be 
legally  issued,  all  questions  subsequent 
are  questions  of  regularity,  and  not  of 
jurisdiction.  (Gere  agt.  Gundlash,  57 
Barb.  13.) 

See  SHERIFF.     (Id.) 

APPEAL.    (2  Lansing.) 
NON  IMPRISONMENT.    (Id.) 
SURROGATE.    (Id.) 


ATTORNEY. 

1.  Tne  purchase  of  the  stock  of  a  cor- 
poration, by  an  attorney,  is  not  a  viola- 
tion of  the  statute  prohibiting  an  at' 
torney  from  purchasing  any  bond,  thing 
in  action,  &c.,  with  the  intent  and  for 
the  purpose  of  bringing  a  suit  thereon. 
(Ramsey  agt.  Gould,  57  Barb.  399.) 

2.  The  purchase  of  stock  ia  not  within 
the  prohibition  ;   it  not  being  one  of 
the   securities  or  evidences    of    debt 
mentioned,  nor  a  chose  in  action,  with- 
in the  meaning  of  the  statute.    (Jd.) 

3.  The  statute  is  a  penal  one,  and  cannot 
be  extended  to  what  is  not  expressly 

included  iu  it.    (Id.). 


ATTORNEY-GENERAL. 

1.  The  attorney-general  has  the  power 
belonging   to   that  officer  at  common 
law,  and  such  additional  powers  as  the 
legislature   has   conferred   upon    him. 
(The   People  agt.  Minor.  2   Lansing. 
396.) 

2.  But  the  only  cases  in  which  at  com- 
mon law  he  was  authorized  to  inter- 
fere to  restrain  corporate  actions,  or 
was  a  necessary   party  to  action  for 
that  purpose,  were  those  iu  which  the 


act  complained  of,  would  produce  a 
public  nuisance  or  tend  to  the  breaah, 
of  a  trust  for  charitable  uses.  (Id.) 

3.  The  case  of  Davis  agt.  The  Mayor,  Jkc., 
of  New  Yovk,  (iJ  Duer,  663,)  commented 
on  and  explained,  and  certain  dicta  iu 
that  and  in  other  cases  disapproved, 
and  the  cases  therein  cited,  examined. 
(Id.) 

See  PKACTICE.  (Id.) 

AWARD. 

See  INJUNCTION.  (57  Barb.} 
BAILMENT. 

See  BANKER  AND  BANK  DEPOSITORS. 

(2  Lansing.) 

BAILOR  AND  BAILEE. 

1.  A  tradesman  to  whom  raw  materials 
are  given  to  be  converted  into  manu- 
factured articles,  (leather  stock  to  be 
manufactured  into  shoes, )wlio  contracts 
and  receives  them  in  good  faith,  is  not 
guilty  of  embeztlonenl,  by  a  subsequent 
wrongful  conversion  of  the  manufactured 
articles.     (People  agt.  Burr,  ante,  293.) 

2.  The  employment  of  the  tradesman,  is 
an  independent  contract,  and  creates  not 
the  relation  of  master  and  servant,  but 
that  of  bailor  and  bailee.     (Id.) 

BAGGAGE  EXPRESS. 
See  CARRIERS.    (43  JV.  T.) 
BANKRUPTCY. 

1.  An  adjudication  of  bankruptcy  termin- 
ates the  interest  of  the  bankrupt  in  any 
policy  of  insurance,  and  the  policy  is 
thenceforth  void  and  of  no  effect ;  'but 
an  insurance  company  may  consent  to 
continue  their   liability   by  the   usual 
transfer  of  the  policy  to  the  register  in. 
charge  of  the  bankruptcy  proceedings, 
until  an  assignee  shall  have  been  ap- 
pointed, and   may   also  transfer   said 
policy  to  the  assignee  when  appointed. 
It  is  optional  with  the  company  to  con- 
tinue the  risk  by  such  transfers,  or  to 
cancel  the  same.     (In  re  Carow,  ante, 
112.) 

2.  The  title  to  the  property  of  a  bankrupt, 
by  operation  of  law,  vests  in  the  regis- 
ter as  register,  although  the  property 
may  be  in  the  possession  of  the  U.  S. 
marshal  as  messenger,  it  is  still  in  the 
possession  of  the  court,  and  the  register 
is,  by  the  Imnkr.'ipt  law,  the  court  or 
trustee.     (Id.) 
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3.  The  U.   S.  marshal  and  assignee  or 
trustee  are  officers  of  the   court,  and 
must  obey  the  order  of  the  register, 
and  their  necessary  expenses  and  dis- 
bursements made  bv  them  in  the  protec- 
tion of  the  property  of  the  bankrupt's 
estate  must  be  taxed  by  the  register 
aud  paid  out  of  the  estate.     (Id.) 

4.  A    register    has   the   right  to  allow 
amendments  to  the  schedules  on  the 
ex  parte  application  of  the  bankrupt,  at 
any  time  while   the   cause  is  pending 
before. him,  but  it  is  the  better  practice, 
if  there  shall  have  been  an  appearance 
on  tlie  part  of  the  creditors,  to  issue  an 
order  to  ghow   cause,  &c.,  and  to  re- 
quire due  notice  of  such  application  to 
be  given.     (In  re  Heller,  ante,  213.) 

5.  That  it  is  the  duty  of  the  bankrupt  to 
amend    his   schedules   so   as  to  make 
them  conform  to  the  facts,  and  that  the 
filing  of  specifications  does  not  deprive 
him  of  that  right  or  release  him  from 
thfct  duty.     (Id.} 

6.  That  the  register  should   allo\r    all 
necessary     and     proper    amendments 
whenever  a  proper  cause  therefor  is 
shown.     (Id.) 

7.  An  involuntary  bankrupt,   \vho   has 
complied  with  all  the  provisions  of  the 
bankrupt  act,  can  apply  for  and  receive 
a  discharge  the  same  as  a  voluntary 
bankrupt.      The    33d   section    of   the 
bankrupt  act,  as  amended  July  27th, 
1868,  and  July  llth.  1870,  is  applicable 
to   proceedings  in  involuntary    bank- 
ruptcy.   An  insolvent,  although  having 
assets,  and   those  assets  having   been 
duly   surrendered  to  the  assignee,  but 
not    amounting  to  the    required  fitly 
per  cent  of  the  claims  proven  against 
his  estate,  is  not  entitled  to  a  certificate 
of   conformity,  unless   the    bankrupt, 
before,  on,  or  at   the  time  of  hearing 
of  the   application  for  discharge,  ten- 
der or  file  the  assent  in  writing  of  a 
majority  in  number  and  value  of  his 
creditors  to  whom  he  shall  have  be- 
come liable   as  principal   debtor,  and 
•who  shall  have  proved    their  claims, 
aa  required   by  §  33  of  the   bankrupt 
act  as  amended.     In  case  an  involunt- 
ary bankrupt  does  not  tender  or  tile 
the   assent  of  his  creditors,  or  show 
payment  of  his  debts  by  the  return  of 
the  assignee,  or  that  his  property  and 
effects  equal  or  will  pay  fifty  per  cent., 
BO  as  to  comply  with  ttie  requirements 
of  $  33  of  the  bankrupt  act  as  amended, 
the  certificate  of  conformity  cannot  be 
granted.     (In  re  Sinister,  ante,  406. ) 

See  ACT  OF  BANKRUPTCY.  (2  Lanting.) 
INSOLVENT  DEBTORS.  (Id.) 


BAR  TO  ACTION. 

See  FORECLOSURE.    (W  N.  Y.) 
FORMER  JUDGMENT.    (Id. 

BEQUEST. 
See  DEVISE  AND  BEQUEST.   (2  Lansing.) 

BILL  OF  LADING. 

See  CARRIERS  (43  N.  Y.). 

1.  On  receipt  of  goods  at  New  York  des- 
tined to  Chicago,  but  consigned  to  an 
immediate  consignee  at  Buffalo,  the 
carrier  signed  two  bills  of  lading  ;  one 
of  them  lie  retained,  and  it  required 
delivery  at  Buffalo,  named  the  charge 
for  freight  to  that  place,  and  directed 
the  consignee  to  pay  the  shipper,  or 
his  order,  specified  advances  made  by 
him  to  the  carrier;  the  other  was  iden- 
tical with  it,  except  in  containing  an 
additional*  memorandum  of  the  charge 
for  freight  from  New  York  to  Chicago, 
and  further  consigning  the  goods  lo  a 
Chicago  consignee,  and  was  sent  by 
the  sliii'per  to  the  Buffalo  consignee. 
The  carrier  delivered  the  goods  to  the 
consignee  at  Butialo. 

Held,  that  the  latter  became  liable  for 
the  freight  money  earned  on  accept- 
ande  of  the  goods,  and  that  the  carrier 
could  recover  the  same  of  him  (Dart 
agt.  Ensiyit,,  2  Landing,  383). 

BILL  OF  REVIVOR. 

See  SUPPLEMENTAL  COMPL  (43  N.  Y.). 

BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY NOTES. 

1.  Wbere  an  accommodation  note  is  made 
payable  to  two  payees — one  of  whom 
indorses  it,  for  the  accommodation  of 
the  makers,  upon  the  express  agree- 
ment that  the  same  should  not  be  need 
unless   the  other  payee  also  indorsed 
it — that  the  name  of  ihe  other  payee 
was  then  foryed  as  indorser  by  one  of 
the  makers,  who  transferred  the  game 

to  the  plaintiff  for  value  : 

Held,  in  an  action  upon  the  note  against 
the  genuine  indorser,  that  the  plaintiff 
could  not  recover  airanist  him.  (Smith 
agt.  Boyer,  ante,  258.) 

2.  The  rule  is  well  settled  that  a  forged 
indorsement  does  not  pass  a  tnle  to 
commercial  paper,  negotiable  only  by 
indorsement.     (Id.) 

3.  By  the  act  of  congress  July  13,  1861, 
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recognizing  a  state  of  civil  -war  be- 
tween the  United  States  government 
and  certain  states  of  the  union,  and 
the  proclamation  of  ihe  president,  ot 
August  16,  1861,  all  commercial  in- 
tercourse between  the  citizens  of  the 
loyal  states  and  the  inhabitants  of 
those  states  of  the  union  declared  to 
be  in  insurrection  was  interdicted  and 
became  unlawful.  (  Woods  as<t.  Wilder, 
43  Jf.  F.,  164.) 

4.  This  interdiction    of    intercourse  in- 
volved  a    piohihitioti    against    every 
species  of  private  contract  with  a  sub- 
ject or  citizen  of  the  enemy.    (Id.) 

5.  A  bill  of  exchange  drawn  22d  August) 
1861,    by    a    ciiizen   of    the    state   of 
Georgia,  upon    his  copartners   in  the 
city  of  New    York,  after  the  act  of 
congress  of    July   13,   1861,  and    the 
proclamation  of  the  president  of  Au- 
gust 16,  1861,  made  pursuant  thereto, 
is   an   illegal  and   void   contract,  and 
cannot  be  enforced  against   such  co- 
partners.   (Id} 

6.  And  this  would  be  so,  although  the 
funds  of  a  citizen  would  thereby  be 
•withdrawn,     from     hostile     territory. 

(Id.) 

7.  Where  the   payee  of  a  draft,  on  the 
day  of  its  receipt  by  him,  and  in  bank- 
ing hours,  presents  and  surrenders  it 
to  the  drawee,  and   receives  therefor 
the  drawee's  check,  which  check,  had 
it  been  presented  to  the  bank  on  that 
day,  would  have  been  paid,  and  on  the 
next  day  the  check  is  presented  to  the 
bank   for  payment  and   payment    re- 
fused, and  the  drawers  of  tiie  draft  at 
at  once  advised  by  letter  of  the  non- 
payment of  the  check : 

Held,  that  the  check  could  be  operative 
as  payment  only  by  express  agree- 
ment; but  that  although,  us  between 
the  said  drawee  and  payee  the  payee 
was  not  bound  to  present  the  check 
until  the  day  after  its  receipt  by  him, 
yet  that  between  the  drawers  and 
payee  of  the  draft,  it  was  the  duty  of 
the  payee  to  present  the  check  at  once, 
and  he  was  guilty  of  laches  in  not  so 
doing,  and  was  chargeable  with  the 
consequent  loss.  (Smith  agt.  Miller,  43 
Jf.  Y.,  17*) 

8.  Accordingly,  where  upon  a  sale  of  a 
bill   of    goods   to  the  defendants,  the 
plaintiff  received   from  them  for  the 
price  of  a  draft,  which   the    plaintiff 
presented  to  the  drawee,  and  took  his 
check  and  gave  up  the  draft,  a  delay 
of  one  day  to  present  the  check,  during 
which   time   the   drawee    failed,   was 
laches,  and  precluded  the  plaiuuff  from 


recovering  the  price  of  his  goods  from 
the  defendants.    (Id.) 

9.  A  bill  of  exchange  drawn  in  Canada 
on  a  business  firm,  in  this  state,  pay- 
able in  New  York  city  in  gold  dollars, 
is  a  negotiable  bill   of  exchange,  and 
a    judgment   recovered   on    such    bill 
should  be  for  the  amount  of   the  bill 
and  interest  thereon    in   gold  dollars, 
and  with  the  costs  in  legal  lender  cur- 
rency. ( Chrysler  agt.  Menois,  43  N.  Y., 
209.) 

See  BONA  FIDE  HOLDER.  (Id.) 

10.  In  an  action  upon  a  promissory  note 
brought    by    one  who   has     tak'en    it 
for  value,  but  alter  maturity  the  maker 
may  defend,  upon  the  ground  that  the 
note  was  given   solely  as    protection 
against  a  mortgage  executed  and  deliv- 
ered  to  him  by  the  payee  to  prevent  a 
collection  out  of  the    mortgaged  prop- 
erty of  penalties   incurred  by  the  vio- 
lation of  law  (Merrick  agt.  Butler,  2 
Landing,  103). 

11.  It  is  also  a  sufficient  defense  to   the 
suit  if,    while   the  note  was   iu     the 
hands   of  the  payee,  the  maker,  with- 
out consideration,  acknowledged  satis- 
faction of  the  mortgage  (Id.]. 

12.  The  payee   and  holder  of  an   over 
due  promissory  note   given  for  'money 
loaned  by  him  totiie  maker,  purchased 
personal. property  from   the  latter,  and 
surrendered  the  note  as  the  considera- 
tion for  the  sale. 

Held,  that  he  was  a  bona  fide  purchaser, 
;iri  against  a  prior  mortgagee  of  the 
vendee,  of  whose  mortgage  he  had  no 
actual  or  constructive  notice  (Pow- 
ers agt.  Freeman,^  Lansing,  127). 

13  The  decision  in  Day  agt  Saiinders  (3 
Keyes,  347),  commented  upon  and 
explained,  and  held  to  be  decisive  in 
this  case  (Id.). 

14.  The  defendant's  testator  while  living 
delivered  to  the  plaintiff,  his  sister,  a 
sealed  envelope,  indorsed  with  direc- 
tions not  to  open  it  until  after  his  death, 
and  to  return  it  to  him  on  request ; 
this  was  upon  his  recoverv  from  a  dan- 
gerous illness,  happening  upon  a 
vieit  to  the  plaintiffs  house  during 
which  he  had  received  from  her  ex- 
treme care  and  attention,  and  fre- 
quently told  her  that  he  would  pay 
her  well ;  the  envelope  was  once  iv- 
turned  to  the  testator  at  his  request 
upon  a  subsequent  visit,  and  redelivt-rcd 
to  the  plaintiff  some  two  hours  afier- 
ward.  After  the  testator's  decease, 
the  plaintiff  being  previously  ignorant 
of  its  contents,  the  envelope  was  i'uuiid 
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to  contain  his  note  to  her  for  $10.000, 
expressing  the  consideration  to  be  for 
services  rendered  to  him. 

Held,  that  the  plaintiff  was  entitled  to 
recover  the  whole  amount  of  the  note 
North  agt.  Case,  2  Lansing,  264). 

15.  A    promisory  note  payable  to  order 
was    indorsed    before   maturity   to    a 
holder  for  value  and  without  notice  of 
any  defense,  by  one  assuming  to  act 
for  the  payee,  but  having  no  authority 
to  make  the    indorsement ;  after  com- 
mencement of  an  action  thereon  by  the 
the  indorsee  the  payee  ratified  the  in- 
dorsement. 

Held,  that  the  note  was  open  to  defenses 
existing  between  the  original  parties 
thereto  (Gilbert  agt.  SJtarp,  2  Lansing, 
412). 

16.  And  it  seems  that  a  ratification  before 
suit,  if  made  after  maturity,  would  not 
relate  back  so  as  to  cut  off  a  defense 
on  the  merit?  (Id.). 

17.  In  an  action  upon  *  negotiable  prom' 
issory   note,   brought   bv   a  purchaser 
thereof     before     maturity,     in     good 
faith  and  for  a  valuable  consideration, 
against  the  maker,  the  latter  may  prove 
as  a  defense  that   when  he   signed    it, 
it  was   represented  to  him,  and  lie  be- 
lieved it  to  be  a  contract,  entirely  differ- 
ent in  character  (  Whitney  agt.  Snyder,  '2 
Lansing,  477). 

17.  The  case  distinguished  from  that  of  a 
note  fraudulently  obtained,  and  which 
the  maker  intended  to  make  (Id.}, 

See  EVIDENCE  (Id.). 

JOINT  AND  SEVERAL  DEBTORS.  (Id.) 
PREMIUM  NOTE.     (Jd.) 

BOARD  OF  SUPERVISORS. 

1.  To  provide  in  advance  for  the  official 
printing  of  the  several  county  officers, 
is  no    part,  of   the    duty  of  a  board   of 
supervisors  (T/ie  People  ex  rel.  Kinney 
agt.   T/ie  Board  of  Supervisors  of  Cart- 
land  County,  58  Barb..  139). 

2.  The  board  has  no  authority  or  power, 
except  what  is  derived  from  the  stat- 
ute ;  and  the  statute  does  not  authorize 
or  empower  them  to  contract,   in  ad- 
vance, for  such  printing  (Id.). 

3.  They  have  no  power  or  authority  to 
direct  the  clerk  of  the  board  whom  he 
shall  employ  to  do  his  official  printing  ; 
or  to  direct,  in  advance,  what  price  he 
shall  pay,  or  agree  to  pay  (Id.). 

4.  When  a  bill  is  presented,  for  services 
rendered  to  the  county,  the  supervisors 
— unless    the   compensation  for   such 


servcies  be  fixed  by  law,  authority 
custom  or  binding  contract — have  to 
consider  and  pass  upon  the  charges, 
and  allow  such  sum  as  in  their  judg- 
ment is  right  and  proper.  In  such 
cases,  tltey  have  a  discretion,  which 
will  not  be  interfered  with  by  a  man- 
damus directing  how  that  discretion 
shall  be  exercised.  (Id.) 

5.  If  the  statute  prescribes  the  sum  to  be 
received  for  such   services,  the  board 
are  required  to  allow  the  bill  according 
to  such  statute     They  have  no  discre- 
tion over  it.    (Id.) 

6.  If  the  sum  is  fixed  by  a  binding  con- 
tract, the   board  are  equally  bound  to 
allow   the   bill,  in    accordance  there- 
with. (Id.) 

7.  The  relator  having  done  printing  for  the 
sheriff,  at  his  request,  but  without  any 
contract  as  to  the  price,  such  printing 
consisting  of  legal  notices  required  by 
law  to  be  published : 

Held,  that  he  was  entitled  to  charge 
therefor  the  sum  allowed  by  law  ;  and 
that  the  board  of  supervisors  should 
have  allowed  him  that  amount,  with- 
out any  deduction.  (Id.) 

8.  When  the  statute  allows  an  individual 
to  collect,  for  a  service  rendered  the 
county  not  more  than  a  sum  specified, 
he  cannot  be  compelled  to  take   less. 
(Id.) 

9.  When  a  newspaper  is  designated  by  a 
board   of  supervisors  as  one    of    the 
papers  in  which  the  session  laws  snail 
be   published,  in   the  absence  of  any 
contract  with  the  proprietor,  as  to  his 
compensation,    he   is   entitled   to    the 
compensation  prescribed  by  law;  and 
the  board  of  supervisors  has  no  right 
to  reduce  the  allowance  to  him  below 
that  amount.    (Id.) 

10.  After  a   board   of    supervisors   had 
passed  upon  an  account  presented  by 
the  relator,  it  caused  to  be  made  and 
delivered  to  him,  an  order  on  the  treas- 
urer, for  the  payment  of  the  amount 
allowed.     The   relator   refused  to  re- 
ceive it  in  full  of  his  claim,  and  notified 
the   person   handing  it  to  him  that  he 
should  at  once  commence  a  proceeding 
to  compel  the  board  to  allow  him  the 
balance    claimed.       He    subsequently 
tendered  back  the  order  to  the  same 
person,  who  refused  to  receive  it.    He 
afterwards  received,  and  retained,  the 
avails  of  the  order : 

Held,  that  the  relator  was  not  estopped, 
by  this  act,  from  disputing  the  correct- 
ness of  the  action  of  the  board.  And 
that  the  act  of  receiving  the  money  oil 
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the  order,  and  retaining  it,  -was  no  ac- 
cord and  satisfaction,  because  the  re- 
lator  refused  to  receive  it  iu  full.  (Id.) 

BONA-FIDE  HOLDER. 

1.  The  holder  of  a  bill  of  exchange  re- 
ceived part  payment  of  a  debt,  evi- 
denced by  notes  past  due,  and  secured 
by  a  mortgage  held  collateral  thereto, 
and  ou  receipt  of  which  bill  such  past 
due  notes  are  surrendered  up  and  new 
ones  given  in  their  place,  is  a  bonaf.de 
holder  for  value  (Chrysler  agt.  JSenois, 
43  N.  Y.,  209). 

See  BURDEN  OF  PROOF  (Id. ). 
See   BILLS  of  EXCHANNE  AND  PROMIS- 
SORY NOTES  ('2  Lansing). 


BOND. 

See  CONTRACT,  (43  N.  Y.). 
GUARANTY  (Id.). 

1.  A  bond    will  not    be   reformed    by 
striking  out  portions  alleged  to  be  er- 
roneous, where   there  is   no  evidence 
to  show  it  was  not  drawn  in  exact  con- 
formity to  the    agreement   previously 
made  "between   the  parties,  but  on  the 
contrary,  the  complaint  alleges  that  the 
bond   was    drawn  according  to    such 
agreement,  and  it  is  clear  that   both 
oiliiigor  and   obligee   understood   that 
the  bond  should  contain  the  provisions 
sought  to  be  stricken  o\il(Gariiar  agt. 
Bird,  57  Barb.,  277). 

2.  The  fact  that  the  obligor  employed   a 
lawver,  who  gave  'him  bad  advice,  and 
thereby  deceived  him  as  to  his  rights 
and  induced  him  to  execute  the  bond, 
furnishes  no  authority  to  the  court  to 
alter  the  contract  of  the  parties  (Id.). 

3.  The  condition  of  a  bond  executed  by 
a  railroad  company,  to  a  city  corpora- 
tion, in  consideration  of  the  privilege 
of  laying  its  tracks  upon  certain  speci- 
fied   streets,   was  that    the    company 
should     keep   the   pavement  of    such 
streets   in   thorough    repair  within  the 
tracks,    and    three  feet   ou  each    side 
thereof,  &c.,  •'  under  the   direction   of 
sucb  competent  authority  as  the  com- 
mon council   may   designate."     In  an 
action  for  a  breach  of  such  bond, 

Held,  I.  That  it  was  immaterial  whether 
or  not  the  clause  providing  for  a  desig- 
nation of  competent  authority  was  a 
condition  precedent  to  the  obligor's 
keeping  the  streets  in  repair,  That  it 
•was  a  condition  that  could  be  waived  ; 
and  if  the  acts  of  both  parties  were 
Such  that  a  waiver  would  have  been 
inferred,  as  a  mattei  of  law,  prior  to 


the  alleged  breach,  it  was  not  compe- 
tent for  the  obligors,  in  an  action  for 
the  breach,  to  set  up  the  clause  as  a 
defense.  2.  That  the  defendants  had 
waived  the  claiife  requiring  a  designa- 
tion, by  entering  upon,  using  arid  re- 
pairing the  streets  from  the  date  of  the 
bond  to  the  day  of  trial  ;  and  that  the 
plaintiff  hud  waived  it  by  permitting 
the  defendants  KO  to  enter  upon,  use 
and  repair  the  streets  without  making 
any  designation.  3.  That  in  such  ac- 
tion the  proper  measure  for  damages 
was,  the  amount  of  a  judgment  re- 
covered against  the  plaintiff,  by  an  in- 
dividual, for  personal  injuries  sustained 
by  him  in  consequence  of  the  neglect 
of  the  obligors  to  keep  a  street  in  re- 
pair, and  which  judgment  the  city  had 
been  compelled  to  pay.  4.  That  the 
city  corporation  having  notified  th'e 
company  to  defend  the  suit  brought 
against  the  city,  and  the  company 
having  failed  to  do  so,  the  ex- 
penses of,  defending  such  suit,  were 
also  a  proper  item  in  the  recovery  upon 
the  bond  (  The  City  of  Brooklyn  agt. 
Brooklyn  City  Kailro'ad  Co.,  57  Barb., 
497). 

See  ADIRONDACK  COMPANY  (Id.). 
MUNICIPAL  CORPORATIONS, 


POWER  AND  AUTHORITY   (2   Lan- 
nity). 

BOUNT1*  BROKERAGE. 

See  CONSPIRACY.    (2  Lansing-) 

BOUNTY  TO  VOLUNTEERS. 

1.  The  actof  1864,  ('chap.  8.  $  22.)  giving 
the  boards  of  supervisors  of  counties 
power  to  raise  money  for  the  payment 
of  bounties  of  volunteers  into  the 
military  and  naval  services  of  the 
United  States,  is  not  to  be  construed 
as  retroactive;  and  such  boards,  there- 
fore, have  no  authority  to  raise  money 
for  the  payment  of  any  sum  by  way  of 
bounty,  to  persons  who,  previously 
to  the"  passage  of  that  act,  had  volun- 
teered into  the  United  Stales  military 
or  naval  service.  (  The  PtojAe  ex  ret. 
Peake  agt.  Supervisors  of  Columbia 
County,  43  N.  Y.,  130.) 

BRIDGES. 

See  COMMISSIONERS  OF  HIGHWAYS.  (57 
Barb.) 

BROKERS. 
1.  To  entitle  a  real  estate  broker  to  ro 
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cover  the  usual  commission,  it  must 
appear  i  ha;  his  agency  was,  in  point  of 
fact,  the  procuring  cause  of  the  sale. 
Whether  his  agency  did  or  did  not 
have  such  effect,  is  a  question  of  fad. 
to  be  determined  upon  the  partietditr 
circumstances  of  each  case.  (McC/ave 
agt.  Paine,  ante,  140.) 

2.  After  a  defendant  hag  introduced  evi- 
dence to  tiie  enect  that  the  purchaser's 
information  was  not  derived  from  the 
broker,   the    latter  is   not   entitled   to 
have  the  jury  instructed,  substantially, 
that  they   might  lind  a  verdict  in  hi* 
favor  solely  upon  proof  of  a  bare  intro- 
duction of  the  piii'i-haser  to  the  defend- 
ant.    In  such  case  the  jury  must  fur- 
ther  lind    upon    die  evidence  that  the 
broker,    either    by    the     introduction 
itself,  or  in  some  other  manner,  called 
or  caused    to  be  called,  the  attention 
of  the   purchaser  to   the  property  in 
question.     (Id.) 

3.  Proof  of  a  parol  agreement  between  a 
plaintiff  and  a  defendant  to  the  effect 
"  that,  in  case  plaintiff  would  procure 
certain  -lands  of  the  defendant  to  be 
eold,  or  would  find  a  market  for  the 
saute,  at  an  aggregate  price  of  not  less 
than  a  certain  sum  named   by  the  de- 
fendant, the  defendant  would  sell  the 
lands  for   said    price   and   pay  to  the 
plaintiff  for  hfs  services  one  half  of 

the  excess,  which  the  plaintiff  would 
procure  to  be  given  over  and  above  the 
sum  named  by  the  defendant,"  followed 
np  by  further  proof  showing  full  per- 
formance on  the  part  of  the  plaintiff  at 
a  price  exceeding  the  limit  named  by 
the  defendant,  and  a  subsequent  refusal 
of  the  defendant  to  convey,  is  sufficient 
to  entitle  the  plaintiff  to  recover  his 
compensation,  as  agreed  upon.  (Hague 
agt.  #• Conner,  ante,  2Sii.) 

4.  The    compensation    for    brokage    in 
soliciting,    driving  or    procuring    the 
loan  or  forbearance  of  money    being 

'  fixed  by  statute,  it  cannot  be  enlarged 
or  changed,  iu  a  particular  case,  by 
any  testimony.  (-Pe/rwe  agt.  Hotc/iiiss, 
58  Barb.,  77.) 

SeeStoCK..    (Id.) 

BROOKLYN. 

PAKADE  GROUND  IN.    See  MANDAMUS. 
(58  Barb.) 

BUILDING. 

See  ARSON.    (2  Laming.) 

BURDEN  OP  PROOF. 
1.  It  is  a  well  established  rule  of  law, 


that  one,  claiming  to  have  acquired 
title  to  the  property  of  another  under 
statutory  proceedings,  must  show  that 
everv  material  provision,  designated 
for  the  security  and  protection  of  own- 
ers, has  been  substantially  complied 
with.  (Cruaer  agt.  Douufiertti,  43  N. 
Y.,  107.) 

2.  The  proof  of  exclusive  possession  by 
the   prisoner,  recently  after  the  theft, 
of  the  whole  or  some  part  of  the  stolen 
property,  is  sufficient  when  standing 
alone,  to  throw  upon  him  the  burden 
of  showing  how  he  came  by  it,  and  if 
he   fails   to  do    so,  warrants  the  jury 
in  convicting  him  of  larceny.     And  if 
the  property  was  shown  to  have  been 
taken   by    burglary   or  robbery,  such 
possession  unexplained  is  sufficient. ilso 
to     warrant    a    conviction    of     those 
crimes.    (Knickerbocker  agt.  People,  43 
N.  Y.,  177.) 

3.  A  party  suing  upon  a  negotiable  note, 
purchased  before  maturity,  is  presumed 
in  the  first  instance  to  be  a  bona  Jide 
holder;  but  when  the  maker  has  shown 
that  this  note  was  obtained  from  him 
under  duress,  or  that  he  was  defrauded 
of  it,  the  plaintiff  will  then  be  required 
tc  show  under  what  circumstances  and 
for  what  value  he  became  the  holder. 
(First  National  Bank  agt.   Green,  43 
Jf.  Y.,  29<J.) 

4.  If  the  evidence  as  to  the   plaintiff's 
title  is   wholly  uncontroverted,  and  so 
clearly  establishes  the  plaintiff's  title 
as  a  bona  Jide  holder  for  value,  that, 
even  if  the  defendant  could  prove  the 
defense    of   duress,    there    would    be 
nothing  to  submit  to  the  jury,  then  the 
defense  is  properly  ruled  out ;  but  if 
otherwise,  it  should  be  received.    (Id.) 

5.  Where  the  plaintiff,  a  bank,  discounted 
a  note  for  one  of  its  customers  and 
placed  tiie  amount  to   his  credit,  and 
there  was  conflicting  evidence  as  to 
whether  or  not  it  was  agreed  that  the 
amount  should  be  kept  on  deposit  by 
such  customer  until  the  note  should  be 
paid : 

Held,  that  evidence  offered  by  the  maker 
to  prove  that  the  note  was  obtained 
from  him  by  duress,  was  improperly 
rejected.  (Id.) 

BURGLARY. 

1.  The  proof  of  exclusive  possession  by 
the  prisoner,  recently  after  the  theft, 
of  the  whole  or  some  part  of  the  stolen 
property,  is  sufficient,  when  standing 
alone,  to  throw  upon  him  the  burden 
of  showing  how  he  came  by  it,  and  if 
he  fails  to  do  so,  warrants  the  jury 


536 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


in  convicting  him  of  larceny.  And  if 
the  property  was  shown  to  have  been 
taken  by  burglary  or  robbery,  such 
possession  unexplained  is  sufficient 
also  to  warrant  a  conviction  of  those 
crimes.  (Knickerbocker  agt.  People,  4i$ 
If.  Y.,  177.) 

See  CRIMINAL  LAW.    (57  Barb.) 

BY-LAWS. 
Set  CORPORATIONS.    (43  N.  T.) 


0. 


CANAL    APPRAISERS. 

1.  The  return   to    a  writ  of  certiorari 
brought  from  the  deterininatiiu  of  the 
canal  appraisers  under   sections  16  and 
17,  of  chapter  288,  Laws   1840,  pre- 
sented  no  question  of  jurisdiction  or 
of    law  as  tiavmg    been  raised  before 
or  decided  by  the  appraisers. 

Held,  that  their  determination  should  be 
affirmed  (People  &gl.  Carriiigtoii,  %  Lan- 
ring,  368J. 

2.  The  act  contemplates  the  review  of 
'    legal  or  constitutional  questions  only. 

"  Per  IKGALLS,  J.   ( Id. ). 

CANAL  REPAIRS. 

See  NEGLIGENCE  (2  Lansing). 

CANAL  LOCK. 

See  NEGLIGENCE.  (2  Lansing). 

CARRIERS. 

1.  A  clause  in  a  bill  of  lading,  given  to  tne 
shipper  of  goods  by  a  common  carrier, 
exempting  the  carrier  from  liability  for 
loss  of  the  goods  from  certain  causes,  is 
binding  npon  the  shipper,  as  a  special 
contract  between  the  parties  (Steinweg 
agt.  Erie,  Jiuilicay  (43  N.  Y). 

2.  But  where  such   clause  releases  the 
carrier   "from  damage  or  loss  to  any 
article  from  or  by  lire  or  explosion  of 
any  kind,1'  it  does  not  release  him  from 
liability  for  damage  by  those  means  re. 
Bulling  from  his  own  negligence  (Id.). 

5.  It  is  negligence  in  a  carrier  to  omit  to 
"  furnish  tor  its  vehicles  and  machinery 
for  the  transportation  of  goods,  any 
improvement  known  to  practical  men, 
and  which  has  actually  been  put  into 
practical  use ;  but  a  failure  to  take 


every  possible  precaution  which  the 
highest  scientific  skill  might  suggest. 
or  to  adopt  an  untried  machine  orinode 
of  construction,  is  not.  oi  itself  negli- 
gence (Id.). 

4.  Accordingly,  where  goods  having  been 
shipped  upon   the  defendant's  railway 
under    a    bill  oi   lading  containing   a 
clause    releasing  it  from   liability  "  for 
damage  or  lo*s  to  any  article  from  or 
by  tire  or  explosion  of  any  kind, ''were 
detsroyed  by  tire  kindled  by  sparks  from 
the  locomotive  hauling  them. 

Held,  that  such  clause  did  not  exempt 
the  defendant  from  liability  for  loss  by 
fire  occasioned  by  the  omission  to  ap- 
ply to  the  locomotive  any  apparatus 
known  and  actually  in  use,  which 
would  prevent  the  emission  of  sparks ; 
but,  held,  further,  that  the  charge  of 
the  judge  that,  if  the  jury  should  find 
"that  a  locomotive  could  be  so  con- 
structed as  to  prevent,  the  emission  of 
sparks,  and  thereby  secure  combustible 
matter  from  ignition,  and  the  defend- 
ant neglected  so  to  construct  this  loco- 
motive, they  should  find  for  plaintitf, 
because  there  was  a  duly  upon  the  de- 
fendant to  use  every  precaution  and 
adopt  all  contrivances  known  to 
science  to  protect  the  goods  intrusted 
to  it  fortrausportaiion,"  was  error,  and 
not  in  accordance  with  the  correct 
rule  (Id.). 

5.  The  common  law  liability  of  common 
carriers  cannot  be  limited  by  a  notice, 
though  such  notice  be  brought  to  the 
knowledge  of  the  persons  whose  prop- 
erty they  carry  ;  but  such  liability  may 
be  limited  by  express  contract  (Blossum 
agt.  Dodd's  £xpress,  43  ^V.   Y.,  264). 

ti.  But  tokens  given  in  exchange  for  bag- 
gage checks  are  not  of  such  a  nature 
as  to  put  persons  on  their  guard  as  to 
memoranda  printed  npon  them,  and 
persons  receiving  tnem  are  not  pre- 
sumed to  know  their  contents,  or  to  as- 
sent to  them  (Id.). 

7.  Accordingly,  where  a  railroad  pas- 
senger in  a  car  dimly  lighted  at  one  end 
delivers  his  baggage  check  to  an  ex 
press  messenger,  and  receives  in 
return  a  card  or  receipt  on  which  the 
number  of  the  check  is  entered,  and 
which  also  contains  an  agreement 
limiting  the  liability  of  the  express 
company  printed  in  much  smaller  type 
than  the  rest  of  the  card,  and  FO  fine 
as  to  be  illegible  when  the  passenger  ia 
sitting. 

Held,  that  the  printed  matter  did  not  en- 
ter into  or  form  a  contract  between  the 
parlies  (Id.). 


NEW  YORK  PRACTICE  REPORTS. 


537 


Digest. 


See  CONTRIBUTORY  NEGIIGEXCE  (Id.). 
RAILWAYS  (fa.}. 

8.  Where  property  committed  to  carriers 
consigned    to  a    point    beyond    their 
route,  was  safely  transported   by  ihem 
to   the  termination   of  their  route,  and 
there  delivered     to   the   keeper    of   a 
storehouse  or  warehouse,  who  acted  as 
the  agent  of  the  carriers  and  others  in 
receiving    and    delivering  freight,    by 
whom  it   was,  in  accordance   with   the 
usual  custom,  delivered  to  a  teamster, 
to  be  carried  by  him  the  remainder  of 
the  distance,  to  the    residence  of  the 
consignee ;    and   the   property  was  BO 
carried  by  the  teamster  and  delivered 
to  the  consignee. 

Held,  that  the  duty  of  the  carriers  termi- 
miuated  certainly  upon  the  delivery 
of  the  goods  at  tiie  consignee's  resi- 
dence, it  not  before;  and  that  their 
liability  could  nor  be  renewed  and  re- 
suscitated by  a  return  of  the  property 
to  the  warehouse  by  the  consignee 
(Salinger  agt.  Simmons  (57  Barb.,  513) 

9.  HeldaLw,  that  the  carriers  were  not  re- 
sponsible    for   the  loss   of  the  goods, 
because    the  consignee    directed    the 
goods  to  be  taken  back  to   the   ware- 
house, and   because   it   was  so   taken 
back.     That  to  make  them   liable  for 
the  loss     of    the     goods    after    their 
return,  notice  of  such    return    should 
at    least  have    been   given,   and   that 
they  were  required  to  be  taken  back  to 
the  consignor  (Id.}. 

10.  To  render  a  common  carrier  or  ware- 
housiuan  liable    lor  the  loss  of  goods, 
there    must  be   an   acceptance  of  the 
goods,  and  the  responsibility  does   not 
commence   until  the  delivery  is  com- 
plete.    It  is  not  enough  that  the  prop- 
erty  is  delivered  upon  the    premises, 
unless  the  delivery  is  accompanied  by 
notice  to  the  proper  person  (Id.). 

11.  One  who  is  engaged  in  the  perform- 
ance  of  a   legal  duty,  or    of    an   act 
which,  although  nut  enjoined   by  posi- 
tive law,  yet  which  is  meritorious  and 
praiseworthy,  or  who  is  in  the  exercise 
of  a  legal  right,  and  who,  while  so  en- 
gaged, is  injured  through  the  negligence 
of  another  is  entitled  to  recover  dam 
ages     (JScktrt    agt.   T/te   Long    Island 
liailroad  Co.,  57  Barb.,  555). 

12.  The  liability  of  a  carrier  of  passen- 
gers, for  negligence,  is   the   same,  al- 
though   the     injury  resulting    to    the 
passenger  therefrom  is  occasioned   by 
bis  own  act,  where  the  peril  is  so  great 
as  to  justify  the  uct.    Per  GILBERT,  J. 
(Id.). 


13.  This  principle  applies  also  to  persona 
who  ure  not.  passengers,  but  who   have 
been  placed  in  peril  by  the  neglect  of 
others,  and  are  doing  their  best  to  ex- 
tricate   themselves    from  snch    peril  ; 
and  to  persons  who  are  injured   while 
hnmanelv,  and   without  actual    negli- 
gence,   trying     to    save     other    lives 
placed  in  peril  by  the  negligence  of  the 
carrier  (Id.). 

14.  Common  carriers   are  liable  in  two 
capacities  ;   one  as  insurers  and  one  as 
warehousemen.     If  an  injury  happens 
to   gooas,  from  any   cause  except  the 
act  of  God  or  the  public  enemies,  whilo 
the  carriers  are  insurers,  an  aciion  Iie» 
against  them,  by  the  owners,  for  dam- 
ages, and  is  made  out  without  further 
inquiry.     (Goodwin  agt.  The  Baltimore 
and  Ohio  Itailroad  Company,  58  Barb. 
195.) 

15.  But  if  the  injury   happens  after  the 
goods   are  chinned    to   have  been  de- 
livered, the   question    arises   whether 
the    defendant's  liability    as    common 
carriers,    in    all  its   rigor,   had   under 
the  circumstances,  ceased ;  and  if  so, 
whether  the  defendants  had  exercised 
that  care  of  the  property  required  of 
them  as  warehousemen.  (Id.) 

16.  Carriers  are  bound  to  deliver  goods 
transported  by  them.     Delivery  is  not 
effected  by    placing  the   property  in  a 
position  where  it  cannot  be  obtained  by 
the  owner  or  consignee.  (Id.) 

17.  A  quantity  of  sheet-iron  consigned  to 
the  plaintiffs  at  New  York,  and  trans- 
ported by  the  defendants,  was  unloaded 
upon  the  wharf,   in  New   York.     Tne 
plaintiffs  received  notice  of  the  arrival 
of  the   ship  in   which   the    iron    was 
brought,  and  received  a  small  portion 
of  the  iron  uninjured.     On  sending  for 
the   remainder,    they  were   unable  to 
get  it  until   some  days  after    it    was 
placed   upon   the    pier,  by    reason   of 
other  freight   having   been   so  placed 
that  the   iron  could   not   Le    reached. 
While  it  was  in  this  position,  it  \\JLA 
damaged  by  rain : 

Held,  that  the  defendants  were  bound  to 
deliver  the  goods  at  the  usual  place; 
and  to  deliver  them  in  a  conveniently 
reasonable  method  for  their  removal ; 
and  that  the  plaiuiiHs  were  bound  to 
exercise  reasonable  diligence  in  remov- 
ing them.  (Id.) 

18.  That  it  was  for  the  jury  to  determine 
whether  a  reasonable  time  had  elapoed 
after  notice  of  the  arrival  of  the  iron, 
for  the  plaintinV  to  remove  it,  befoieit 
was  injured  by  the  rain.    (Id.) 

19.  That  after  the  expiration  of  a  reason- 
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able  lime  for  the  removal  of  the  goods, 
the  liability  of  the  defendants  as  in- 
surers ceased,  and  their  duty  or  liability 
became  that  of  warehousemen,  which 
required  that  they  should  exercise  over 
the  property,  and  for  its  proiectiou, 
ordinary  care  and  diligence.  (Id.) 

20.  That  the  burden  of  proof  was  upon 
the  plaintitts,  to  show  that  the  defend- 
ants did  not  use  such  care  and  diligence; 
and  if  the  jury  found  that  negligence 
was  proved,  the  defendants  were  liable, 
even  though  their  duty  as  common  car- 
riers was  ended.    And  the  jury  having 
found  a  verdict  for  the  plaintiffs: 

Held,  that  it  was  sustained  by  the  evi- 
dence ;  and  the  judgment  entered  there- 
ou  was  affirmed.  (Id.) 

21.  The  rule  of  damages   which  prevails 
in  an  action  for  the  breach  of  a  contract 
to  transport  goods  from  one  place  to 
another,  where  the  owner  is  unable  to 
procure  the  goods  to  be  carried  in  any 
other   manner,  does  not  apply  when, 
upon  the  failure  of  the  carrier  to  per- 
form, the  owner  of  the  goods  can  send 
them  by  another  conveyance.    (Grund 
agt.  Penderyast,  58  Barb.,  216.) 

22.  In  such  a  case  the  owner  must  send 
the  goods  by  another  conveyance;  atid 
if  he  does  so,  he  will  be  entitled  to  re- 
cover the  difference  between  the  price 
at  which  the  defendants  undertook  to 
carry    the    property,   and    the    price 
which   the   owner   was   compelled  to 
pay,  for  its  transportation.  (Id.) 

23.  The  rule  as  to  the  form  of  the  judg- 
ment, laid  down  in  (Itk  Wallace's  Hep. 
258,)  is  not  binding  on  the  state  courts, 
and  is  not  the  correct  one,  but  simply 
leads  to  great  inconvenience,  without 
any  practical  advantage.  (Id.) 

24.  Where  a  carrier. of  goods  notifies  the 
consignee   of    r.heir  arrival,  and   that 
they  must  be  unloaded  and  taken  away 
by  a  specified  day,  and  then  causes  the 
goods  to  be  unloaded  before  the  time 
specified,  and   they   receive   injury   in 
consequence   of   being  thus  unloaded, 
the  carrier  is  liable,  as   such,  for  the 
damage    resulting    from    the    injury, 
whether  guilty  of  negligence  or  not. 
'CW-agt.  The  ErieJtailway  Company, 
58  Parb.,  31*.) 

25.  If  the  goods  are  not  unloaded  until 
afier  the  expiration  of  the  time  fixed 
for  unloading  and  taking  them  away, 
then  the  carrier  is  bound  to  exercise 
each  care  and   prudence  in  unloading 
and  caring   for   them  afterwards,  and 
before  they  are  removed  by  the  owner, 
as  a  person  of  ordinary  prudence  would 
take  of  his  own  property.    And  if  the 


goods  are  injured  in  consequence  of 
the  carrier's  neglect  to  exercise  such 
care  and  prudence,  the  carrier  is  liable 
to  respond  in  damages  for  the  injury. 
(Id.) 

26.  And    although    the    goods    are    not 
taken  by  the  consignee  within  the  time 
fixed  for   the   removal,  and  he  either 
neglects  or  refuses  to  take  them  wirhin 
such  reasonable  time,  yet  the  carrier 
has  no  right  to  cast  the  goods  away,  or 
leave  them  where  they  will   be  open 
and    exposed     to     injury    from     the 
elements.    (Id.) 

27.  In  such  a  case  it  is  the  duty  of  the 
carrier  to  take  care   of  them   for  the 
owner.      And  if  he  neglects  this  duty 
he  will  he  held  liable  for  the  damages 
arising  from  a  want  of  care.     (Id) 

28.  This  care  must  be  such,  at  least,  as  a 
prudent  and  careful  man  would  take 
of  his  own  property  of  like  description. 
(Id.) 

29.  A  common  carrier  may  discharge  his 
liability  entirely,  by  placing  the  goods 
in  a  warehouse  at  the  place  of  .lestina- 
tion,  or  by  delivering  them  safely   to 
some  responsible  third  person  who  will 
undertake  to  keep    them   safely,  and 
deliver  them   to   the  consignee  when 
called  for,  in  case  the  consignee  cannot 
be  found,  or  he  refuses-  or  neglects  to 
take  them  away  within  a  reasonable 
time  after  tender  or  notice.  (Id.) 

30.  After  the  arrival  ot  goods  carried  by 
a  railroad  company,  at  their  place  of 
destination,   and    notice    to    the   con- 
signee, the  latter  commenced  removing 
them,  but    residing   at  a  distance   of 
twenty  miles  from  the  depot,  with  only 
one  team,  he   could  not  conveniently 
take  more  than  one  load  per  day.    The 
goods  were  not  put  into  a  warehouse, 
or   left  with    a    third    person   for  the 
owner,    but  were  thrown  out  of  the 
car,  upon  the  ground,  on  the  company's 
premises,  and  by  the  direction  of  their 
agent ;  and  while  in  this  situation,  were 
wet  and  damaged  by  the  rain,  for  want 
of  shelter.    In  an  action  by  the  owner, 
to  recover  damages  of  the  company,  it 
•was  held,  that  the  question  whether  tlie 
defendant  had    taken   proper  care  of 
the  goods,  and  whether  they  had  been 
injured  bv   reason  of  their  not  having 
been  properly  cared  for,  was  a  question 
for  the  jury,  and  it  was  properly  sub- 
mitted 10  them.   (Id.) 

31  The  duty  of  a  currier  is  not  fully  dis- 
charged by  transporting  the  gooiis  and 
giving  notice  of  their  arrival,  to  the 
consignee  ;  but  continues  until  he  has 
takeii  care  of  the  goods,  by  placing 
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them  in  a  safe  place,  or  in  safe  hands, 
for  the  consignee.   (Id.) 

32.  A  carrier  of  goods  is  bound  either  to 
deliver  them  to  the  consignee  person- 
ally, or  to  give  him  uolice  of  the  ar- 
rival thereof,    fid.) 

33.  Where  a  carrier  delivers  goods  to  a 
person  who  has  assumed  to  purchase 
them  of  the  consignor,  in  the  name  of 
R  firm,  or  to  some  one  authorized  by 
such  person,  and  therefore  to  the  per- 
son or  persons  to  whom  it  was  intended 
by  the  consignor  that  they  should  be 
delivered,  he  is  not  liable  to  the  latter 
for  the   value  of  the    goods  on    the 
ground    that    there  has   been   a  mis- 
delivery.    (Price  agt.  The  Osweyo  and 
Syracuse  Railroad  Company,  58  Barb. 
599.) 

34.  Where,  in  an  action  brought  by  the 
consignor,  against  the  carrier,  for  the 
value  of  the  goods,  the  claim  was  not 
that  the  goods  were  not  delivered  to 
the  very  party  to  whom  they  were  in- 
tended to  be  "delivered,  but ."that  such 
party  had  assumed  a  fictitious  name, 
or  had  falsely  pretended  to  be  doing 
business    as    a    copartnership,   at  the 
place  where  the  order  was  dated,  for 
the   purpose    of   obtaining  the   goods 
•without  payment : 

Held,  that  the  truth  or  falsity  of  the  rep- 
resentations should  have"  been  ascer- 
tained by  the  plaintiff  before  he  parted 
with  the  property.  And  that  the  omis- 
Bion  to  do  so  was  his  negligence,  and 
not  that  of  the  carrier.  (Id.) 

35.  A  carrier  is  responsible  for  the  de- 
liverv  of  the   property   to  the   party 
entitled  to  receive  it,  according  to   the 
address;  and  delivers  it  at  the  peril  of 
being  held  liable  for  its  value  in  case 
of  any  mistake  in  that  particular.    But 
if  he  delivers  the  property  to  the  per- 
son to  whom  it  is  addressed   ana  to 
whom  it    was  intended   bv   the    con- 
signor that  it  should  be  delivered,  the 
fact  that  the  goods  were  obtained  from 
the  consignor  by  means  of  fraud,  and 
•without-payment  of  the  price,  will  not 
render  the  carrier  liable  for  such  de- 
livery. (Id.). 

36.  Until  the  consignor,  in  such  a  case, 
shall   have    repudiated  the  sale,  there 
can  be  no  strictly   legal  right,  on  the 
part  of    the  carrier,  to  withhold  the 
property   from   the  actual    consignee, 
any  more  than  though  possession  of  it 
had  been  obtained  by  any  other  fraud ; 
and  upon  tender  of  the  freight,  by  the 
consignee,  is  bound  to  deliver  the  prop- 
erty to  him.    (Id.). 

37.  In  these  days  of  extensive  traffic, 


carriers  could  not  abide  the  conse- 
quences of  a  rule  which  should  impose 
upon  them  not  only  the  responsibility 
of  delivering  the  goods  to  the  actual 
consignee,  but  that  of  determining 
whether  the  circumstances  are  not  such 
as  lead  to  a  well  grounded  suspicion 
that  some  fraud  has,  by  the  use  of 
fictitious  names  or  otherwise,  been 
perpetrated  upon  the  consignor.  (Id.) 

<See EXPRESS  COMPANIES.   (Id-) 

COMMON  CAURIKK.    (2  Lansing.) 

CASES  FOLLOWED,  EXPLAINED, 
DISTINGUISHED,  LIMITED  OK 
OVERRULED. 

1.  Van  Allen  agt.  Feltz  (1  Keyes.332),  ap- 
proved  and   followed    (Lansing    agt. 
Blair,  43  N.  T.,  48). 

2.  In  re  Steamboat  Josephine  39  N.  T.,  19). 
commented     upon    and    distinguished 
(Sheppard  agt.  Steele,  43  A.  Y.,  52). 

3.  Strotit  agt.  Foster  (1  How.  U.  S.  .,  89), 
commented    upon   and     distinguished 
(Austin  agt.  Steamboat  Co.,  43  N.  Y., 
75). 

4.  Swift  agf.  City  of  Poughl-eepsie  (37  2V. 
IT,  511)   approved  (Batik  of  Common- 
wealth agt.  T/if  Mayor  of  N.  Y.  (43  N. 
Y.,  184>. 

5.  Williams  agt.    Fitzhugh  (37  N.    Y., 
441),   distinguished   (Brown  agt.    Vre- 
denberg,  43  Jf.  Y.,  195). 

6.  Williams     agt.    Williams    (4    Seld.' 
524),  partiallv  overruled   (Adams  agt> 
Perry,  43  N.  'Y.,  487). 

7.  Kissam  agt.  Fo^ett  (7  Hill,  463),  criti- 
cised (People  agt.  Coir.,  43  iV.  Y.,  508). 

8.  In  re  Steamboat  Josephine  (39  N.  Y., 
19),  explainad  and  limited   (Brookmun 
agr,.  Hamill,  43  N.  Y.,  555). 

9.  The   case  of    Warren  agt.   Leland  (2 
Barb.,   613),    distinguished    from    the 
present  case  ( Goodyear  agt.  Votburyh, 
57  Barb.,  243). 

10.  The  cases  of  Bennett  agt.  Judson  (21 
N.  Y.  Rep.,  238 J,  and  Craig  a.trt.  Ward 
(36  Barb.,  377),  have  not  established  a 
different  rule  from  that  settled  in  this 
case,  as  to   a  scienter  in  ihe  vendor  of 
property  (Marshall  *gl.  Gray,  57  Barb., 
414).     ' 

11  All  that  it  was  intended  bv  the  court  to 
decide  in  Schell  aift.  The  ISrie  Railway 
Co.  (51  Barb  ,  368)  was  that  an  injunc- 
tion to  restrain  the  prosecution  of  an 
action  pending  in  thesame  court,  is  ir- 
regular ( T/if.  Erie  Railway  Co.  agt. 
Ramsey,  SIBarb.,  459). 
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12.  The  cases   of    Wi/man,  agt.    Wyman 
(26  N.  Y.,  233) ;   Smith  agt.  The  Sara- 
toga  Mu.  Fire   Ins    Co.  (1  Hill,  497)  ; 
Plielps  agt.  The  Gebhard  Fire  In*.  Co. 
(9  Bosw., '{04)  ;  and  Btirbank  agt.  T//e 
Rockinyham  Mu,  Fire  Ins.  Co.  (24  N. 
11.,    550),    commented   upon    and    dis- 
tinguished from   the  present   (Lappin 
agt.  The  Charier  Oak  Fire  and  Marine 
I)is.  Co.,  58  Barb.,  325). 

13.  The  decision  in  Murray  agt.  Smith  (9 
Bosw,   689J,   disapproved    \Hoyt  agt. 
Bonnett,  58  ^ar6,  529). 

14.  Z>ay  agt.  Saunders  (3  Keyes,  347)  fol- 
lowed (2  Lansing,  127). 

15.  Fan,  Santvoord  agt.  £<.  Jo&n,  ( 6  /TiW, 
157),  disiiuguished  (2  Lansing,  199,). 

16.  Smith  Agi.  N.  T.  Cent.  B.  R.  Co.  f43 
Barb  ,  225>  explained  (£  Lansing,  199). 

17.  2?MJT  agt.   Sttntoti   (52   jBari,  377), 
distinguished  (2  Lansing,  238). 

18.  Grosvenor  agt.  JV.   F.    (7.  jB.  J?.    (39 

2V.  Y.,  34  (2  Lansing,  269). 

18.  /State  agt.   Philbriclc  (31  Maine,  401), 
disapproved  (2  Landing,  329;. 

20.  .BeocA  agt.  Furman  (9  «7".   .R.,  229). 
distinguished  (2  Lansing,  354). 

21.  Jbr«<  agt.  Kissam  ( 7  Hill.  463)  dis- 
tinguished (2  Lansing,  370). 

22.  Vanderkemp  &gt.  Shelton  (11  Pat.,  38), 
followed. 

23.  /7oy<  agt.  .Hby<  (8  Bosw.,  511),  distin- 
guished. 

24.  Davis  agt.  2Vte  Ifayor,  &c.,  of  N.  T.  (2 
Duei;  663),  explained  (2 Lansing,  396). 

25.  6'tory  agt    Pjtrwarc   (25  N.  T.,  214), 
followed  (2  Lansing,  12). 

26.  Binward    agt.    Spring    (42    Barb., 
470),  approved  (2  Lansing,  67). 

27.  CW«  agt.  Reynolds  CIS  2V.  F.  #.,  74J, 
commented  011  (2  Lansing,  20,). 

29.  Peawe  agt.   Pettis  ^47  Baj-6.,  276;, 
explained  (2  Lansing,  492). 

CASE  ON  SUBMISSION. 
/See  PRACTICE.    (2  Lansing.) 

CATTARAUGUS    COUTY. 
See  POWER  AND  AUTHORITY.  (2  Lam- 


CAUSE  OF  ACTION. 

1.  Where  an  action  is  brought  on  a  con- 
tract, all  claims  arising  under  the  same 
and  then  due,  constitute  an  entire  and 
indivisible    cause    of    action,    and    a 
judgment    therein    is    a    bar   to   any 
further  action  founded  on  such  claims. 
(O'Beirrie  agt.  Lloyd,  43  ^.V.  Y.,  248.) 

2.  A  voluntary  compromise  or  satisfac- 
tion of    the  claim  made  in  an  action, 
which  embraces  only  part  of  an  entire 
demand,    does   not   necessarily  merge 
the  whole  demand  ;  ii  mitrht  sever  the 
demand  and  compromise  the  part  sued 
for,  leaving  the  rest  to  stand.    (Id.) 

See  ACTION.    (Id.) 

ADMIRALTY  JURISDICTION.  (Id.) 
CONTRACT.   (Id.) 
CONSTITUTIONAL  LAW.    (Id.) 
EQUITY.   (Id.) 

CENTRAL  PARK. 

1.  The  proceedings  in  reference  to  im- 
provements, under  which   the  assess- 
ments and  awards  are  made  and  im- 
posed in  regard  to  the  Central  Park  are 
regulated  entirely  by  statute.    (Matter 
of  Commrs.  of  Central  Park,  ante,  12.) 

2.  It  was  clearly  the  intention  of  the  legis- 
lature to  make  the  confirmation  of  the  re- 
port of  the  commissioners  of  estimate 
and  assessment,  final  and  conclusive  in 
reference  to  their  proceedings,  as  be- 
tween the  commonalty  of  New  York 
and  all  persons  whomsoever,  in  refer- 
ence to  the  land  taken  and  the  estimate 
and  assessment   made    and    imposed. 
(Id.) 

3.  All  persons  are  thus  advised,  that  be- 
ing given  the  opportunity  to  be  heard, 
they  must  appear   and   by   objection, 
either  to  the  commissioners  of  estimate 
and  assessment,  or  submitted   to  this 
court,  protect  whatever  rights  are  in- 
vaded or  jeopardized.     (Id.) 

4.  The  applicant  in  this  case,  in  moving 
to  set  aside  the  order  confirming  the 
report  of  the  commissioners  of  estimate 
and  assessment,  does  not  seem  to  have 
presented  any  objection  either  to  the 
commissioners  or  to  the  court.     (Id.) 

5.  Although  the  award  was  made  to  the 
applicant  in  the  first  instance,  he  could 
not  be  justified  in  relying  upon  the  entry 
and  the  abstract  of  the  report,  as  the 
object   of    the    publication    of    notice 
would    be    defeated,    if    the    abstract 
could  not   be  altered ;    and  it  was  the 
duty   of  the   applicant    to    see,  if  he 
meant  to  rely  upon  it  as  originally  pre- 
pared, that  it  waa  not  at  the  instance 
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of  any  subsequent  claimant  having 
even  an  apparent  title,  alt.ered  to  his 
prejudice.  (Id.) 

6.  The  alteration  or  correction  may  be 
made,  according  to  the  statute,  at  any 
time  before  the  report  is  presented  to 
the  court,  after  publication  ;  and  in  this 
case    the   alteration,  appears   to    have 
been  made  at  the  proper  time.     (Id.) 

7.  Although  the  report,  having  been  con- 
firmed, is  final  and  conclusive  in  regard 
to  the  estimates  and  awards,  it  is  not 
conclusive  upon  the  rights  of  claim- 
ants  ititersese.     The    remedy   in   such 
case  is  v>v  action  against  the  person  to 
whom   tne   award    was    given,   after 
payment  thereof  to  him,  by  the  person 

to  whom  of  right  the  money  paid 
belonged.  (Id.) 

CERTIORARI. 

See  TAXES.    (43  N.  F.) 

CANAL  APPRAISERS.  (2  Lansing.) 

CHALLENGE. 
See  JURY.    (43  N.  Y.) 

CHARGE  OF  THE  COURT. 

1.  In  an  action   against  an  overseer  of 
highways  for  wrongfully  diverting  a 

watercourse  on  the  plaintiff's  land,  it 
is  error  for  the  judsre  to  instruct  the 
jury  that.the  diversion  of  the  waters  on 
the  plaintifFs  land  was  wrongful,  and 
•that  the  plaintiff  is  entitled  to  recover 
the  damages  he  has  sustained  thereby. 
(Aforan  agt.  McC  learns,  ante,  289.) 

2.  Whether  the  diversion  was  wrongful 
or  not,  depended    upon   a  variety   of 
questions ol  fact  which  were,  and  fairly 
might  be,  controverted  upon  the  evi- 
dence, and  the  statement  of  the  court  to 

the  jury  seems  to  preclude  any  consid- 
eration by  the.n  of  the  various  facts  in 
controversy,  and  upon  which  the  legal 
right  depended,  and  which  it  was  error 
to  withdraw  from  the  jury,  and  pass 
upon  as  a  question  of  law.'  (Id.) 

3.  It  is  also  error  for  the   court  to  in- 
struct the  jury  that  if  the  defendant 
acted  malicvmsly  in  diverting  the  wa- 
ter, to  injure  the  plaintiff,  the  plaintiff 
was  entitled  to  recover  all   the  dam- 
ages   he    had  sustained,   whether   the 
defendant  had  a  right  to  turn  the  wa- 
ter or  not.     (Id.) 

4.  This  amounts  to  an  instruction  to  the 
jury   that,    notwithstanding    a   public 
officer  may  be  fully  warranted  ana  duly 


authorized  in  law  to  do  the  act  com- 
plained of,  yet  his  motives  are,  in  such  a 
case,  the  subject  of  inquiry  by  the  jury, 
and  if  they  come  to  the  conclusion  that 
his  motives  were  selfish  and  sinister, 
then  the  act  becomes  unlawful.  (Id.) 

5.  Such  a  rule  determining  the  liability 
of  public  officers — not  according  1,0  the 
lawful  ness  of  their  acts,  but  according 
to  what  a  jury  may  suppose  to  have 
been  their  secret  motives — cannot  be 
tolerated.  (Id.) 


CHARITABLE  DEVISES  AND  BE- 
QUEST. 

1.  When  there  is  an    apparent  discrep- 
ancy  between   two  statuies,  such  ex- 
position   should    he    made    as    that   if 
possible  both  may  siand  together;  and 
the  act  of  1840  and  1841,  authorizing 
educational  corporations  to  take  prop- 
erty   in  trust,  without  any  expressed 
limit,  are  not  to   be  construed  as  ex- 
tending  the    capacity   to  take,   when 
limited    by  their  charters,   10   a   lixed 
sum,  or  to  free  them  from  the  restraints 
of  the  Revised  Statutes  and  the  statutes 
of  mortmain  as  to  amount.     (Chamber- 
lain agt.  Chamberlain,  43  N.  Y.,  244.) 

2.  For  the  purpose  of  ascertaining  the 
estate,  only  half  of  which   can  be  de- 
vised to  charitable  or  educational  cor- 
porations, under  the  act  of  1860,  the 
widow's  dower  and  the  debts  are  to  be 
first  deducted.     (Id.) 

3.  A  testator  cannot  give  to  two  or  more 
corporations   in    the    aggregate   more 
than  he  can  give  to  a  single  object,  viz., 
one-half  of  his  estate.    (Id.) 

4.  An  academy  incorporated  for  the  promo* 
lion  of  literature,  and  authorized  to  ed- 
ucate males  and  females,  may  establish 
separate   departments   for   each,    and, 
under  the  general  acts  of  18JO  and  1841, 
take  and  hold  real  estate  in  trust,  to  be 
used  for  the   benefit  of  either  depart- 
ment.    (Adams  agt.    Perry,  43  N.  Y.. 
187.) 

5.  Nor  is  a  devise   to  tne  academy  for 
such   purpose  void  because  it  provides 
that  the  tuition  of  daughters  of  deceased 
officers.  &c.,  who  attend  the  academy 
shall  be  free.     This  does  not  constitute 
a    trust,    in    favor    of    such    officers' 
daughters,  nor  render  them    the  ben- 
eficiaries, but  if  they   attend,  they  re- 
ceive their  tuiiion  free,  and  if  they  do 
not,  the  academy  still  takes  the  prop- 
erty for  its  ow  use.     (Id.) 

See  WILL.  (Id.) 
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CHATTEL. 

See  JUDGMENTS  AND  EXECUTIONS.    (2 

Lansing. ) 

Ow  NKKSHIP  IN  COMMON  OF  CHAT- 
TELS.   (Id.) 

CHECK. 

See  BILLS  OF  EXCHANGE.  (43  Zf.  Y.) 
PAYMEMT.   (Id.) 

CIRCUMSTANTIAL    DVIDENCE. 
See  BURGLARY.    (43  N.  Y.) 
CIVIL  WAR. 

1  By  the  act  of  congress  of  July  13, 
1861.  recognizing  a  state  ot  civil  war 
between  the  United  States  government 
and  certain  states  of  the  union,  and 
the  proclamation  of  the  president,  ot 
August,  16,  1861,  all  commercial  in- 
tercourse between  the  citizens  of  the 
loyal  suites  and  the  inhabitants  of 
those  scales  of  the  union  declared  to 
be  iu  insurrection  was  interdicted  and 
became  unlawful.  (  Woods  agt.  Wiider, 
43  N.  Y.,  164.) 

4.  This   interdiction    of    intercourse  in- 
volved  a    piohibiiiou    against    every 
species  of  private  contract  with  a  sub- 
ject or  citizen  of  the  enemy.    (Id.) 

5.  A  bill  of  exchange  drawn  22d  August* 
1861,    by    a    citizen   of    the   state  of 
Georgia",  upon   his  copartners   in  the 
city  of  New   York,  after  the  act  of 
cmigiess   of    July    13,    1861,   and    the 
proclamation  of  the  president  of  Au- 
gust 16,  1861,  made  pursuant  thereto, 
is   an   illegal   and   void   contract,  and 
cannot  be  enforced  against   such  co- 
partners.   (Id.) 

6.  And  this  would  be  so,  although  the 
funds  of  a  citizen  would   thereby  be 
withdrawn     from      hostile     territory. 
(Id.) 

CLOUD  UPON  TITLE. 

1.  Where  the  defect  appears  upon  the 
face  of  the  proceedings,  through  which 
tille  is  claimed,  and  such  proceedings 
must  necessarily  be  proved  bv  the  pur- 
chaser in  any  suit  to  assert  his  right, 
there  can  be  no  legal  cloud  upon  the 
owner's  title.  (0 oaring  agt.  Foote,  43 
N.  F.,  290.) 

See  ASSESSMENTS.  (Id.) 

CODE. 

See  PLACE  OF  TRIAL.  (43  tf.  Y) 
STATUTE  OF  LIMITATIONS.    (Id.) 


COMMENCEMENT  OP  AN  ACTION- 
See  PRACTICE.     (2  Lansing.) 
COMMISSION. 

1.  There  is  no  case  which  holds  that  the 
clerk's  name  is  essential  to  the  validity 
of  a  commission   issued  to  take  testi- 
mony.   ( Goodtjear  agt.  Vosburoh,  ante, 
421.) 

2.  Where  the  commission  is  issued  by  the 
authority  of  the  court,  the  signature  of 
the    judge    is   sufficient,   without   the 
signature  of  the  clerk.     (Id.) 

3.  Where  the  return  of  a  commissioner 
shows,  that  the  witness  was  duly  and 
publicly  sworn,  pursuant  to  the  "direc- 
tions    •'  hereunto    annexed    and    ex- 
amined," with   a  reference  to  the  pro- 
visions of  the  Revised  Statutes,  which 
are  annexed  and  constitute  a   part  of 
the  commission,  the  return  is  sufficient. 
There  is  nothing  in  the  statute  which 
requires  a  separate  certificate.     (Id.) 

4.  Where  the  Statute  has  been  substan- 
tially complied  with  in  the  return,  the 
deposiiion  should  not  be  excluded,  ex- 
cept upon  the  clearest  grounds  of  error, 
amounting  to  something  more  than  a 
mere  irregularity.     (Id.) 

5.  Where   the    stipulation  between  the 
attorneys    authorized     the     plaintiffs 
attorney  to  diiect  upon  the  back  of  the 
commission    the  manner  in    which   it 
should  be  returned,  and  that  the  com- 
mission  and  deposition  "  shall  be  re- 
turned by    mail    to   S.    Estes,    Esq  , 
clerk,"   &.c ;    and   the    plaintiffs    at- 
torney did  direct  that  the  commission 
be  returned  to  the  county  clerk,  but  did 
not  direct  that  it  should  be  returned  bv 
mail';  but  it  appeared  that  in  fact  it 
bad  been  returned  by  mail  in   pursu- 
ance of  the  stipulation : 

Held,  that  the  stipulation  did  not  re- 
quire that  the  attorney  should  direct 
in  terms  that  the  commission  should 
be  returned  by  mail,  but  generally  the 
manner  in  which  it  should  be  returned, 
and,  in  accordance  with  this,  a  direc- 
tion was  made  to  return  it  to  the 
county  clerk.  This  was  a  compliance 
with  this  provision  of  the  stipulation, 
as  to  the  manner  of  the  return.  The 
omission  to  state  that  it  should  be  re- 
turned by  mail,  did  not,  of  itself, 
violate  the  terms  of  the  stipulation 
and  vitiate  the  deposition.  (Id. 

6.  But  even    if    it  was  erroneous,  the 
error  is  substantially  obviated   by   a 
compliance  with  another  provision  of 
the  stipulation  that  it  shall  be  returned 
by  mail.     (Id.) 
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COMMISSIONERS        OF 
WAYS. 


HIGH 


1.  Where  the  commissioners  of  high- 
ways of  two  towns  make  a  joint  con- 
tract with  an  individual  to  build  a 
bridge  across  the  si  ream  which  is  the 
boundary  line  between  the  towns, 
and  after  the  completion  of  the  bridge 
the  commissioners  of  one  of  the 
towns  accept  the  same,  on  the  part  of 
their  town,  and  pay  the  contractor  i's 
full  equitable  proportion  or  half  part 
of  the  contract  price,  and  the  commis- 
sioners of  the  other  town,  on  their 
part,  do  acts,  by  part  payment,  which 
amount  to  a  conditional  acceptance  of 
the  bridge,  the  latter  commissioners  are 
equitably  bound  to  pay  all  that  remains 
unpaid  by  them;  and  an  action  will 
lie  against  them  by  the  contractor,  for 
the  amount,  while  joining  the  other 
commissioners  as  parties  defendants. 
(Hem-is  agt.  Houck,  57  Barb.,  619} 

5.  The  act  of  1857,  providing  that  when- 
ever two  or  more  towns  shall  be  liable 
to  make  or  maintain  any  bridge  or 
bridges,  it  shall  be  lawful  for  the  com- 
missioners of  said  towns,  or  of  coin- 
commissioners  of  either  one  or  more 
towns,  respectively,  to  enter  into  joint 
contracts,  and  thai  such  contracts  may 
be  enforced  against  such  commission- 
ers, joially  or  severally,  respectively. 
(Laws  of  1857,  ch.  3fc3,  $  VJ).  author- 
izes a  several  action  against  the 
commissioners  of  any  town  so  con- 
contracting  without  joining  as  de- 
fndauts  the  commissioners  of  the 
oilier  town  or  towns  contracting. 
(Id.) 

3.  In  accepting  a  bridge  constructed 
under  a  contract  made  by  the  commis- 
sioners of  several  towns  jointly,  eai-h. 
board  acts  for  itself  severally.  The 
statute  nowhere  provides  for  a  meeting 
of  the  commissioners  of  two  or  more 
towns  as  a  joint  board.  (Id.) 

COMMISSIONERS  OP  TOWsS. 
See  TOWNS.  (57  Barb.) 

COMMITTMENT. 
See  SURROGATE.  (2  Lansing-) 

COMMON  CARRIERS. 

1.  The  defendant  who  owned  and 
kept  for  the  convenience  of  his  bus- 
iness as  a  manufacturer  of  staves,  a 
canal  boat  suitably  manned  and  equip 
ped,  received  from  the  plaintiffs,  who 
were  common  carriers,  a  cargo  of  the 


merchandise  of  their  shippers  indiffer- 
ently, and  undertook  its  transportation 
on  such  boat  to  a  point  on  their  route 
of  business,  for  the  usual  rates  ofcharge 
to  be  collected  and  paid  over  by  the 
plaintiffs,  less  a  commission  retained. 

Held,  that  he  was  not  liable  to  the  plain- 
tiffs as  a  common  carrier,  although  he 
had  applied  for  the  cargo,  knowing 
the  general  ownership  it  must  have, 
and  a  year  previously  had  made  with 
them  and  performed  a  similar  contract. 
( Fish,  agt.  Clark,  2  Lansing,  175.) 

2.  The  New  York  Central  Railroad   re- 
ceived goods  from  the  plaintiff,  direct- 
ed to  a  certain  place  on  the  Michigan 
Southern  railroad,  and  under  a  special 
agreement  limiting   its  liability  to  its 
own  route,  carried  them  to  Suspension 
Bridge,  upon  such  route,  and  then  de- 
livered them  to   the  defendant.      The 
defendant's  road  extending  from  Sus- 
pension  Bridge,  N.    Y.,   to     Windsor, 
Canada,   connected     with  that  of  the 
Michigan  Southern  Railroad  Company 
by  ferry   from    Windsor,   at  Detroit, 
where  under   a  contract  between  the 
two   companies,   for  the   purpose,  the 
defendant  was  accustomed  to  deliver 
freight    arriving    by  its    line    to    the 
Michigan      Southern      Company    for 
transportation  to  points  on  the  road  of 
the   latter,  which    collected  the   entire 
freight   charges  on  the  final  delivery, 
ana  periodically  accounted  for  the  por- 
tion thereof   due    to     the   defendant. 
The  defendant   received  the  goods  in 
question     for     iranporiatiou    without 
limiting  its  general  duties  as  a  common 
carrier. 

Held,  that  it  implicitly  undertook  for  the 
carriage  thereof  to  the  place  of  desti- 
nation, and  was  liable  therefore  as  a 
common  carrier  after  it  had  delivered 
them  to  the  Michigan  Southern  Com- 
pany at  Detroit.  (Hoot  agt.  G.  W.  Rail- 
way Co.  2  Lansing,  199J. 

3.  The     case     distinguished    from    Van 
Kantvoord    agi.  St.  John  (6  Hill,  I57> 
by  reason  of  the  contract  between  the 
carriers    and    their  cusiom  under    it. 
(Id.) 

4.  If  doubt   existed  as  to  such   liability 
of  the   defendant  at  common  law.  its 
liabilty   under     the    suitute    of    1847 
(chap.     i!70,      $9),     was     undeniable. 
(Id.) 

5.  The  defendant  having  made  the  con- 
tract for  transportation  at  the  terminal) 
of   its  route  wiihin  the  State,  it,  was 
liable  under  the  provisions  of  the  act 
although  a  foreign  corporation.  (Id.) 

6.  And  this  was  so,  although  the  Michi- 
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gan  Southern  Company  was  a  foreign 
corporation  also,  and  not  liable  over 
to  the  defendant  under  the  act.  (Id.) 

7.  It  seems  that  the  statute  in  question 
is  not  limited  to  domestic  corporations 
only.  (Id.) 

8.  Nor  was  the  defendant's   liability  un- 
der it,  for  ttie  plaintiffs  goods  while 
in   charge   of  the   Michigan  (Southern 
Company,  limited   to   the  case  of  loss 
by  reason  of  the  latter's  "neglect  or 
misconduct.''  (Id.) 

9.  Nor      is    the    statute      in    question 
simply    declaratory     of  the    common 
law  ;  it  created  a  new  rule  of  liability 
in  respect  to  connecting  railroad    cor- 
porations. (Id.) 

10.  Nor  was  it  material  on  the  question 
of  the  liability   that    the  New    York 
Central  Company,  and  not  the  defend- 
ants, originally  received  the  goods. 

11.  By  the  act  in  question  each   succes- 
sive railroad  company  forming  a  link 
in   the  chain    of    communication    be- 
tween the  place  of  freighting  and  the 
place  of   destination,  which  agrees  to 
touvey  property  beyond  the  terminus 
of  its  own  road,  and"  receives  the  goods 
under  such  an  agreement,  is  liable  as 
a  common  carrier  for  the  deiinquincies 
of  each  of  the  other  roads  running  in 
connection  with    it,  over  which    the 
property  shall   subsequently  pa--s,  on 
tne  route  to  delivery.     iSimtk  agt.  iV. 
Y.  C.  R.  R.  Co.  (43"  Jiarb.,  225)  upon 
the  latter  point  explained.    (Jd.) 

12.  The  defendants  as  common  carriers, 
received  merchandise  for  transporta- 
tion from  the  plaintiff',  addressed  to  a 
consignee  at  W.,  which  they  carried  to 
C.,  the    terminus   of  their  route,  and 
delivered  to  an    irresponsible    ware- 
houseman, a  common    agent,  in  that 
respect  for  several  other  carriers,  and 
for  themselves;  from  the  premises  of 
the  warehouseman  it  was  taken  by  a 
teams;er,    such    being   ordinarily    the 
means  of    transportation  between  C. 
and  W.,  and  left  in  the  absence  of  the 
consignee,  on  his  premises,  with  notice 
to,  and  in  the  presence  of  a   member 
of  his  family;  the  consignee  afterward 
refused  to  receive  it,  and  notified   the 
teamster   thereof,    who  relumed  it  to 
the  warehouse  of  C.,  without  notice  of 
any  kind  to  the  warehouseman,  where 
it   was  lost,  and  the  plaintiff  brought 
a  suit  to  recover  its  value. 

Held,  that  he  was  properly  non-suited. 
(Saliiigtr  agt.  Simmons,  2  Laiiriiui, 
3^5.) 

13.  There  was  a  delivery  to    the  con- 


signee, and  thereupon  if  not  before 
the  defendant's  contract  was  perform- 
ed, and  they  could  not  therefore  be 
held  liable  for  previous  negligence  in 
delivering  at  C.  to  an  irresponsible 
warehouseman ;  nor  could  the  return 
of  the  merchandise  to  the  defend- 
ant's agent  without  notice  as  to  which 
of  his  principals  it  was  intended  for, 
revive  their  liability.  (Id.) 

14.  Where  common   carriers  by  water 
under  false  and  fraudulent  represent- 
tions,  as  to  the  character  of  their  ves- 
sel, made  a  special  contract,  to  carrv 
goods  at  the  shipper's  risk,  he  insuring 
at _  the    carrier's    expense;   and    the 
shipper  failing  to  effect  an   insurance 
because  the  vessel  was  not  as  repre- 
sented, prohibited  the  carriers    before 
the    voyage   began    from   taking    the 
goods,  and   they  persisting,  the  goods 
were  damaged  on  account  of  a  colli- 
sion on  the  way. 

Held,  that  the  shipper  might  treat  the 
carriers  as  if  they  had  undertaken  to 
transport  the  goods  without  limitation 
of  their  liability,  and  sue,  and  recover 
from  them  upon  that  theory.  (Dauchy 
agt.  Silliman,  '2  Lansing.  361.) 

15.  The  defendants  as  trustees  for  the 
mortgage   bondholders    of  a  railroad 
company,  obtained    a  decree   of  fore- 
closure and  sale  under  the   mortgage 
by  which  they  were  authorized  in  de- 
default    of    bidders  to   puivhase     the 
mortgaged  property  as  trustees,  also  to 
operate  the   railroad  and  receive    the 
income  thereof,  until  a  sale  or  trans- 
fer.    Having  purchased  under  the  de- 
cree, and  operated  the  road  as  thereby 
provided  until  a  transfer  to  a  company 
newly  organized. 

Held,  that  they  were  liable  as  common 
carriers  for  goods  received  by  them  as 
such,  while  operating  the"  road  as 
trustees.  (Bayers  agt.  WlieeUr,  'J  Lan- 
sing, 486.) 

16.  Held  further,    that  the    defendants 
were  not  in  possession  of  the  property 
as  receivers  thereof,  and  were  not  re- 
lieved  from   liability  as  standing    in 
such    relation    to   the   conrt,  their   ac- 
countability   boing   not  to  the   court, 
but  to  the  bondholders.  (Id.) 

17.  And   it  seems  that  without  the  pro" 
visions  of  the  decree  auihorizing  them 
it    was  the   duty  of     the   defendant! 
to  bid  in   the  property  if  necessary  to 
protect   the    interests  of    their  cenuii 
qut  trvit.  (Id.) 

18.  Held  further,  the  defendants  having 
surrendered,  conveyed   and    delivered 
the    whole   property    purchased    to  a 
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company  newly  organized,  in  obedi- 
ence to  a  degree  of  the  court,  which 
Erovided  for  t'ull  indemnity  to  them  by 
en  upon  the  property,  as  "against 
all  liability  of  every  description,  in- 
curred or  to  arise  out  of  any  act  or 
contract  done  or  made,  or  omitted  to  be 
done  by  them  as  such  trustees,"  aud 
having  in  the  deed  reserved  such  lien, 
that  the  transfer  did  notaftect  their  lia- 
bility for  goods  receivad  by  tlietii  as 
common  carriers  before  the' same  took 
place.  (Id.) 

See  DELIVERY.    (Id.) 

COMPLAINT. 

1.  A   plaintiff  who  seeks   to   obtain  an 
account  of  the  personal  estate     which 
came  to  the  hands  of  an  administratrix 
— she    being  dead,    her  personal    rep- 
resentatives are   indispensible    partita. 
(Silsbee  agt.  Smith,  ante,  418.) 

2.  And  the  persons  who  are  in  posses- 
sion of  the  lands  sold   by   the  surro- 
gate to  pay  the  testator's  debts,  are  in- 

.  terested  in  having  the  administratrix, 
representatives  made  parties  to  tht 
end  that  it  may  be  established,  if  it  can 
be,  that  debts  of  the  testator  were  un- 
paid at,  the  time  the  order  of  the  surro- 
gate to  sell  was  made.  (Id.) 

3.  An  offer  to   pay   whatever   may   be 
found  due  upon   the   mortgages  Is  an 
indispensible  averment  in  a  bill  to  re- 
deem, or  a  tender  of  an  amount  which 
the  plaintiff  concedes  to  be  due.    With- 
out one  or  the  other  of  these  aver- 
ments, the   complaint  does  not   state 

a  cause  of  action.  (Id.) 

1.  It  is  not  admissible  to  substitute  or  in- 
troduce a  new  and  distinct  cause  of  ac- 
tion  by   way    of    supplemental    com- 
plaint.    (Buchanan  agt.   Cumxlock,  57 
Barb.,  582. ) 

2.  The  matters  to  be  introduced  by  sup- 
plemental complaint  must  be  consistent 
with,  and  in  aid  ot,  the  case  made  by 
the  original  complaint.    (Id  ) 

3.  Where    an   action    was    brought    to 
settle   and   determine   the  partnership 
rights  of  the   plaintiff  and  one  of  the 
defendants,  and  not  to  determine  any- 
thing  between   such  defendant  and'a 
co-defendam,  under  an  agreement  be- 
tween I  hem: 

Held,  that  the  plaintiff  could  not  by  a 
supplemental  complaint  change  the  ac- 
tion in  its  eniire  scope  and  purpose,  by 
bringing  in  and  substituting  a  new 
controversy — a  new  and  independent 

.  cause  of  action  springing  out  of  a 
transaction  occurring  eiuue  the  com.- 

VOL.  XLI. 


mencement  of  the  action,  between  the 
defendants,  with  which  the  plaintiff 
had.no  connection.  (Id.) 

4.  It  is  a  good  objection  to   a  supple- 
mental complaint,  that  it  proposes  to 
introduce  new  matter  of  controversy, 
which   would   complicate   the  action, 
with    no    advantage    to    the    parlies. 
(Id.) 

See  AMENDMENT.   (Id.) 
CORPORATIONS.  (Id.;. 

5.  If  the  complaint  in  an  action  to  recover 
the   possession    of    personal   property, 
stales  facts  sufficient  to  show  that  in 
law    the   defendant's  holding    of    the 
property  is  unlawful,  that  is  sufficient; 
especially  after  judgment.     (Fulierton 
agt.  Dallon,  58  J?aj6.,  23GJ 

6.  The  omission   to  allege,  in   the   com- 
pli.int,  a  demand  of  the  property  before 
suit  brought,,  is  cured  by  proof  of  the 
fact,    by    the    report    of    the    referee, 
finding  the  fact  of  a  demand,  and  by 
the  judgment.  (Id.) 

7.  When  the  parties  go  down  to  trial  and 
a  cause  of  action  is  proved,  though  the 
complaint     may    be   defective,    tested 
niertly  as  a  pleading,  upon  demurrer, 
it  is  the  duty  of  the  referee,  or  a  court, 
to  conform  the   pleading   to  the  fact* 
proved,  in  furtherance  of  justice  ;  and, 
alter  judgment,  if  it  be  entered  accord- 
ing to  a  case  duly  proved,  it  is  the  duty 
of  the  court  to  amend,  or  to  regard  the 
pleading  as  duly  amended.    (Id.) 

8.  The  prayer  for  relief,  in  a  complaint, 
is  no  part  of  the  cause  of  action,  and 
does  not  determine   the  character  of. 
the  action.  ( Graves  agt.  Spier.  58  Barb. 
349.) 

9.  The   nature   of  the    action,   and  the 
cause  of  action,  are  shown  by  the  facta 
stated  in  the  complaint.    (Id.) 

See  ACCOUNT.  (Id.) 
ACTION.  (Id  ( 
FORCIBLE  ENTRY  AND  DETAINER. 

(Id.) 

MAKKIED  WOMEN.   (Id.) 
STOCK.   (  d) 

COMPOUNDING  CRIMEh. 
See  PROMISSORY  NOTES    (58  Barl.) 

COMPROMISE. 
See  CAUSE  OF  ACTION.    (43  N.  Y.) 

CONDITION. 

See  DOWER.    (13  A~  Y.) 

TRUSTS  AM>  TRUSTEES.    (Id.) 

35 
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INSURANCE,  (FIRE.)    (57  Barb.) 
CONFEDERATE  STATES. 

See  BILLS  OF  EXCHANGE.  (43  N.  T.) 
PARTNERSAIP.    (Id.) 

CONFESSIONS. 
See  CRIMINAL  LAW.  (57  Barb.) 
CONFLICT  OF  LAWS. 

1.  The  law  of  the  testator's  domicil  con- 
trols as  to  the  formal  requisites  essen- 
tial to  the   validity   of    the   will,   the 
capacity  of  the  testator,  and  the  con- 
struction of  the  instrument.  (Chamber- 
lain agt.  Chamberlain,  43  N.   Y.,  424  J 

2.  When,  by  the  lex  domicilii,  a  will  has 
all  the  formal  requisites  to  pass  title  to 
personalty,  the  validity   of  particular 
bequests  will  depend  upon  the  law  of 
the  domicil  of   the  legatee,  except  in 
cases  where  ihe  law  of  the  domicil  of 
the  testator  in  terms  forbids  bequests 
for  any  particular  purpose,  or  in   any 
particular  manner,  in  which  latter  case 
the  bequest  would  be  void  everywhere. 
(Id.) 

See  WILLS.    (Id.) 

CONSIDERATION. 

Ste  CONTRACT.  (43  N.  Y.) 

1.  A  promise  by  the  defendant  to  pay  a 
cenaiu  sum  iu  settlement  of  a  dispute 
•  respecting  the  plaintiff's  claim  : 

Meld,  to  be  supported  by  a  good  con- 
sideration. (Scott  agt.  Waring,  2  Lans- 
iny,  49.J 

Ste  BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES.   (Id.) 
POWER  AND  AUTHORITY.    (Id.) 

CONSIGNOR  AND  CONSIGNEE. 

See  BILL  OF  LADING.    (2  Laming.) 
DEMURRAGE.    (Id.) 

CONSPIRACY. 

1.  In  June,  1864,  four  persons,  anticipat- 
ing a  government  call  for  troops,  agreed 
to  divide  the  profits  and  share  the 
losses  cf  any  contracts  made  by  them 
individually  or  collectively,  for  fur- 
uibhing  ihe'quota  of  recruits  of  any  one 
or  more  towns  of  a  cenaiu  county,  for 
a  sum  no;  less  man  $500  per  man.  and 
that  they  or  either  of  them,  should 
make  no  agreement  to  furnish  the  quota 
of  any  t»wn  for  a  less  sum  than  $500 
per  tuau,  without  the  ubaciu  ol  all : 


Held,  that  the  agreement  was  designed 
to  restrain  competition  m  procuring 
enlistments,  and  tended  to  increase  the 
burdens  of  taxation  and  was  void  as 
against  public  policy,  and  that  every 
part  of  the  contract  into  which  it  had 
l)e<  n  incorporated  was  also  void.  ( Marsh, 
Hgt.  Russell,  2  Lansing,  340.) 

CONSTITUTIONAL  LAW. 

1.  The  constitution,  (art  1,  $  7,)  provides 
that  when   private   property  shall  be 
taken  for  public  use,  the  compensation 
therefor,  when  not  made  by  the  state, 
shall   be  ascertained    by  a  jury,  or  by 
not  less  than  three  commissioners,  ap- 
pointed by  a  court  of  record  as  shall  be 
prescribed  by  law.     (Rochester   Water- 
Works  Co.  agt.  Wood,  ante,  53.) 

2.  The  provision  in  the  charter  of  the 
Rochester     Water-Works     Company, 
(Laws  1852.  §§  8-10,)  which  authorizes 
the    court  to   increase  or    reduce   the 
amount  of  damages  reported  by   the 
three  commissioners,  for  the  taking  of 
land  for  the  nse  of  said  company,  is  un- 
constitutional and  void.    (Id.) 

3.  When  the  constitution  requires  dam- 
ayes  to  'oe  assessed,  either  by  a  jury  of 
12  men,  or  by  three  commissioners,  it 
does  not.   require  argument  to  demon- 
strate that  it  cannot   be  done   by  one, 
nor  by  three  or  more  judges  of  this  or 
any  other  court.  (Id.) 

4.  It  is  competent  to  provide  for  an  ap- 
peal  to   the  court,  in   order  to   protect 
the  parties   against  an   imperfect   ap- 
praisal ;    and    upon   that  appeal    the 
court  can  confirm  or  set  aside  the  asess- 
ment,  and  correct  irregularities   com- 
mitted by  the  commifbioners  or  parties 
in  the  course  of  the  proceedings  ;  and 
this  is  the  extent  ot  the  power  possessed 
by  the  couit.     (Id.} 

5.  The  general  term,  on  appeal,  has  the 
power  and  it  is  its  duty  lo  nmke  such 
an  order  as  the  appeal  term  should  Lave 
made  iu  such  a  case.  (Id.) 

6.  In  this  case,  the  special  term   having 
reduced   the   amount   of   damages  re- 
ported   by     the    commissioners,     the 
general  term  vacated  that  order,  and 
remitted  the  case  to  the  i-pecial  term  for 
the  appointment  of  new  commissioners 
to  make  the  appraisal.  (Id.) 

7.  Justices'  courts  have  had  jurisdiction 
of  a  class  of  cases  known  as  trespass 
or  trover,  for  a  limited   amount  since 
the   organization   of  the   government, 
and  the  mere  lorm  of  an  action  does 
not  attect  their  jurisdiction.     (CrovM 
agt.    \\aliuth,  ante,  86.) 
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8.  The    legislature   as   the  law-making 
power,  have  the  right  to  increase  the 
jurisdiction  of  justices'  courts,  if  they 
do  not  violate  the  provisions  of  the  con- 
stitution.    (Id.) 

9.  Subdivision    10  of  section  53  of  the 
Code  of  Procedure  is  not  obnoxious  to 
the  provisions  of  the  constitution,  nor 
in  conflict  with  the  2d  pet-lion  of  article 
I  of  the  constitution,  with  reference  to 
trial  by  jury.     (This  is  adverse  to  t/ie 
ceue  of  Baxter  agt.  Putney,  37  How., 
140.)     (Id.) 

10.  The  act  cf  1867,  chap.  814  amending 
chapter  459  of  the  lavva  of  1862,  author- 
izing the  seizure  of  animals  trespassing 
on  a  private  enclosure  (or  in  public  high- 
ways,)   is    constitutional    and    valid, 
('fltis  agrees  with  the  case  of  Cook  agt. 
Gregg,  said  to  have   been    tried  at  tht 
Madison,  circuit  in  Octolier  1868,   and 
judgment  affirmed  on,  appeal  at  the  gene- 
ral term  held  in  the  sixth  judicial  dis- 
trict in  January   1870.     PAKKEK,  J. 
writing  tltt  opinion,  which  has  not  been 
re/Mfted;  and  fox  agt-.  Dunckel,  38  How. 
136 ;  but  is  adverse  to  McConnell  agt. 
Vaii.  Aerman,  56  Barb.,  534.)    (Squares 
agt.  Campbell,  ante,  193.) 

11.  A  clause  in  the  general  act  of  the 
legislature  "making appropriations  for 
certain  expenses  of  government,  and 
for   supplying   deficiencies   in    former 
appropriations,"     appropriating    from 
the  state  treasury  the  sum  of  $10,000 

1  for  the  construction  of  a  bridge  over  the 
CattaraugUB  creek  at  a  particular 
.locality,  under  the  direction  of  certain 
'commissioners  named,  further  pro- 
vided, that  the  supervisors  of  the 
counties  of  Erie  and  Chautanqua 
should  assess  upon  their  respective 

•  counties  a  moiety  of  such  further  eum, 
nut  exceeding  $10,000.  as  the  said  com- 
missioners should  certify  to  be  neces- 

•  sary  for  the  completion  of  the  bridge  : 

Held,  that  the  latter  provision  was  un- 
constitutional and  void.  As  to  this 
provision,  the  bill  is  a  "local"  bill, 
and  the  subject  of  it  is  not  expressed 
in  the  title.  It  is  also  in  conflict  with 
the  constitution  in  that  the  title  em- 
braces more  than  one  subject,  which 
renders  the  private  or  local  provisions 
embraced  therein  invalid,  (t'eoplen^t. 
Supervisors  of  C/iaiitauqita,  43  A',  i,, 
10.) 

12.  An  act  is  local  within  the  meaning 
of   the  constitution,  which,  iu  its  sub- 
ject,  relates  but  to  a   portion    of  the 
people  of  the  state  or  to  their  property; 
and   may   not,  either   in    its   subject, 
operation,  or  immediate  and  necessary 


results,  affect  the  people  of  the  state  or 
their  property,  in  general.    (Id.) 

13.  A  claim    for   labor    performed,    and 
materials  furnished  upon  and  for  the 
hull  of  the  vessel,  while  iu  the  process 
of  construction    before    launching,  is 
not  a  claim  upon  a  maritime  contract, 
and   not  within  the  jurisdiction  "f  the 
admiralty  courts.  The  lien  law  of  J86Si, 
entitled  •'  an  act  to  provide  for  the  col- 
lection of   demands  against  ships  and 
vessels,"   giving  a   lien  on  the  vessel 
for  such  labor  and  materials,  and  pro- 
viding for  lue  enforcement  thereof  in 
rein,  is,  as  to  such  contracts,  constitu- 
tional and  valid,  and  no   infringement 
upon  the  federal  maritime  jurisdiction. 
(Sheppard  agt.  Steele,  43  A'.  Y.,  52.) 

14.  In  re  Steamboat  Josephine,  (39  A".  Y.t 
19.)  commented  upon  and  distinguished. 
(Id.) 

15.  The  act  is  not  unconstitutiona,  as  in- 
fringing upon  the  right  of  trial  by  jury. 
Liens  were  given,  in  such  case.«,*before 
the  constituiion  of  1846,  which  were 
enforcable   in  equity   without  a  jury. 
They  are  not,  therefore,  cases  where, 
within  that  constitution  (art.  1,  $  2,)  a 
trial    by   jury    Lad  therefore    •'  been 
used."     (Id., 

See  ADMIRALTY  JUHISDICTION.    (Id.) 
POMTEK.  (57  Barb.) 

16.  The  act  of  congress  approved  March 
3,  1865,  amending  the  several  previons 
acts  providing  for  "  the  enrolling  and 
calling  out  of  the  national  forces."  &.C., 
which  provides,  (§  21,)  that  in  addition 
to  the  other   lawful  penalties   of  the« 
crime  of  desertion  from  the  military  or 
naval  service,  there  shall  he  a  forfeit- 
ure of  the  rights  of  citizensihp,  &,t.,  is 
constitutional.      It   is  aot    an   tx  post 
facto  law  ;  neither  is  it  a  bill  of  attain- 
der for  the  reason  that  it  contemplates 
a  trial   by  a  court  martial    to  enforce 
that  penalty,  together  with   the  oth<r 
penalties  for  desertion.     (Gotclieut  agt. 
Matheson,  58  Barb.,  152.) 


CONTEMPTS. 

1.  An  order  for  the  payment  of  a  sum  cf 
money,  aw  alimoney,  in  an  action  for  a 
divorce,  being  an  interlocutory,  or  ad 
interim,  order,  cannot  be  enforced  by 
execution — that  process  beinu  allowed 
only  upon  final  judgment  (except  for 
interlocutory  costs) ;  and,  unless,  there- 
fore, a  party  can  be  proceeded  against 
under  tne  statute  concerning  contempts 
to  enforce  civil  remedies,  there  does  not 
seem  to  be  any  remedy  for  their  col- 
lectiou,  unless  it  cau  be  found  in  the 
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power  of  the  court  to  seqiuster  the 
property  of  the  husband,  which  is 
doubtful.  (Ford  &gt.  Ford,  ante,  169.) 

2.  So  far  as  the  power  of  the  court   to 
punish  contempts  is  derived  from  the 
statute,  such   power  can  be  exercised 
only  in  the  manner  prescribed   in  the 
statute,  and  which  in  a  case  of  disobe- 
dience of  an  order  to  pay  money  is  a 
precept  and  committal  to  prison.     (Id.) 

3.  For  any  other   disobedience   to  any 
lawful  order  or  decree  of  the  court,  ; 
and  all  other  cases  where  attachments 
and  proceedings  as  for  contempts  have 
been  usually  adopted  and  prescribed 
in  courts   of   record   to   enforce  civil 
remedies,  or  to  protect  the   rights  of 
parties,  the   offending   party    may   be 
committed    to   close   custody,    and  de- 
prived of  the  liberties  of  the"  jail.  (Id  ) 

4.  As  this  case  is,  under  and  within  the 
statute,  it  is  not  necessary  to  assert  or 
refer    to  the    common,  law  power  of   a 
court  of  record   to    punish  contempts. 
The  statute,  it   has  been  held,  has  not 
taken  away  such  power.     (Id.) 

5.  »From  an  examination   made  of   the 
•  statute  and  of  the  cases  bearing  upon 

the  question  : 

Held,  that  in  the  oidinary  case  of  the 
disobedience  of  an  order  to  pay  ad 
interim  alimony,  the  court  h.is  no 
power  to  punish,  otherwise  than  by  a 
committal  to  prison,  under  the  -Mi 
Hection  ot  the  statue.  (2  R.  S.,  534.) 


6.  The  right  to  go  upon  the  jail  limits  is 
derived  from  the  statute.  (^  B.  S  ,  433, 
$  40,)  and  not  from  any  mandate  put. 
into  the  precept  of  committal.     (Id.) 

7.  It  will  be  sufficient,  therefore,  if  the 
precept  recites  the  order  for  the  pay- 
ment of  money,  and  contains  a  com- 
mand to  the  bin-Hit  to  commit  the  per- 
son to  prison.     It  will  then  become  a  ' 
question  between  the  prisoner  and  the 
sheriff'  whether   the  former  should  be 
allowed  to  go  upon  the  limits  of  the 
fail.     (  Tlie  cane  of  Ward  agt.  Ward,  6 
Abb.,  N.  S  .  79,  holt  ing  that  the  pre- 
cept must  If  in  form  to  entitle  tke  prisoner 
to  the  jail  limits,  not  concurred  in.) 

8.  An  attachment  may   lawfully  issue  a- 
gainst  a   defendant  for  the    non-pay- 
ment of  alimony  ;  and  under  it  he  may 
1><;   committed   to  close  confinement    in 
jail.  (  I/anting  agt.  I/anting,  ante,  248.) 

9.  Where  it  appeared  that  the  defendant, 
for  a  year  and  a  half  after  the  decree 

.    against  him  for  alimony  and  for  costs, 
.    in  an  action  for  divorce  —  amounting  to 
eouie   $400,    had   uot    paid   any    part 


thereof,  nor  had  he  apparently,  made 
any  effort  to  earn  money  to  make  such 
payment,  but  had  lived  with  and  been 
supported  by  his  father: 

Held,  on  a  motion  and  affidavits  for  hia 
discharge  on  the  ground  of  his  inability 
to  pay,  that  the  facts  stated  on  the  mo- 
tion did  not  warrant  his  discharge 
as  he  did  not  show  why  he  had  not 
made  any  effort  to  earn  money  to  pay 
the  sums  required  by  the  decree  ;  but 
rather  that  it  appeared  that  he  wilfully 
intended  to  avoid  such  payment,  al- 
though he  swore  to  his  inability  to  pay. 
(Id) 

10.  Where  an  injunction  issued,  and  was 
served  on  the  defendant,  in  an  action 
against  the  president  of  an  association, 
and  purported  to  restrain  him  "as 
president''  of  the  association,  "  its 
officers  and  members" : 

Held,  that  the  association  to  whom  the 
service  was  made  known  and  the  sum- 
mons, complaint  and  order  were  read 
at  a  meeting  of  the  association,  by  its 
officers  acting  thereat,  were  amenalle 
for  contempt  in  taking  proceedings 
contrary  to  the  prohibitions  of  the  in- 
junction. (Rorke  agt.  Itwsel,  2  Lansing, 

See  SURROGATE.    (Id.) 

CONTINGENT  GUARANTY. 
See  MORTGAGE  OF  LAND.    (2  Lansing.) 


CONTRIBUTORY      NEGLIGENCE 

1.  The  law   has   so  high   a  regard   for 
human    life   that   it   will   not   impute 
negligence  to  an  effort  to  preserve  it, 
unless  made  under  circumstances  con- 
stituting rashness  in  the  judgment  of 
prudent   persons.     (EcLert  agt.   Long 
Island  It.  If.  Co.,  43  N.  Y.,  o02.) 

2.  A  person  voluntarily  placing  himself, 
for  the  protection   of  prfffrty  merely, 
in  a  position  of  danger,  is  negligent,  bO 
as  to  preclude  his  recovery  tor  an   in- 
jury so  received.  It  is  otherwise,  how- 
ever, when  such  an  exposure  is  lor  the 
purpose  of  saving  human  lite,  ami  it  is 
for   the    jury    lo    say,  in    such   cases, 
whether  the  conduct  uf  the  party  in- 
jured is  to  be  deemed  rash  and  iccktess. 
(Id.). 

3.  Accordingly,  where  the  plaintiff's  in- 
testate, seeing  a  little  cliilu  on  the  track 
of  the  defendant's  lailroad  and  a  train 
swiftly  approaching,  so  that  the  child 
would  be_  almost  instantly  crushed,  un- 
less an.  immediate  effort  was  made  to 
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save  it,  and  thereupon,  in  the  sudden 
exigency  of  the  occasion,  rushed  to 
nave  the  child,  and  succeeding  in  that, 
lost  Ins  owii  life  by  being  run  over  by 
the  train : 

Held,  that  his  voluntarily  exposing  him- 
self to  the  danger,  for  the  purpose  of 
saving  the  child's  life,  was  not.  as 
mutter  of  law,  negligence  on  his  part 
precluding  a  recovery,  and  that  the 
court  did  not  err  in  refusing  to  nonsuit 
on  that  ground.  (Id.) 

4.  The  plaintiff's  testator,  residing  at  S., 
and  desirous  of  coming  to  A.  by  the  de- 
fendant's railroad,  took  passage  on  a  ca- 
boose attached  to  a  freight  train,  and 

•  not  intended  for  passengers.  The  ca- 
boose was  left  at  a  "round  house,"  a 
quarter  of  a  mile  distant  from  the  depot. 
The  testator  had  traveled  by  this  train 
before,  knew  that  the  caboose  was  not 
taken  to  the  depot,  and  was  entirely 
familiar  with  the  locality.  After  leav- 
ing tiie  caboose,  lie  walked  on  the 
main  track,  upon  which  his  view  was 
clear  and  unobstructed  both  ways, 
to  \v  a  rd  the  depot.  During  the  walk, 
his  companion,  desiring  him  to  wait 
for  him  a  moment,  the  testator  assented, 
and  while  so  waiting,  stepped  behind 
several  empty  cars  standing  on  the 
next  parallel  track,  on  a  sudden  per- 
sonal necessity.  While,  there  standing 
between  the  rails  of  the  track,  a  train, 
backing  down  on  that  track,  struck 
the  other  end  of  the  empty  cars, 

'  .propelled  them  upon  and  over  him.  in- 
juring him  so  seriously  that  he  died  in  a 
lew  minutes : 

Held,  that  these  tacts  showed  negligence, 
as  matier  ot  law,  on  his  part,  preclud- 
ing his  representative  from  recovering 
tor  his  death,  and  that  it  was  errone- 
ous to  have  refused  to  nonsuit  on  that 
ground.  (  Van  Sckaick  Ex'r  agt.  Hudson 
Miverlt.  It.  Co..  43  N.  Y.,  5:27.) 

See  NEGLIGENCE.   (Id.) 

CONTRACT. 

1.  Where  a  written  contract  is  entered 
into  between  the  plaintiffs  and  defend- 
ants by  which  the  latter  agree  to  rent 
to  i  nr  plaintiffs  a  cattle  barn  connected 
•with  tlie  defendant's  distillery,  for  a 
certain  time,  and  also  agree  to  furnish, 
to  the  plain  ills,  at  the  barn,  slops  from 
their  distillery — One  hundred  and 
eighty-three  bushels  of  slops  per  diem. 
during  the  term ;  and  the  plaintiffs 
agree  to  pay  for  the  slops  and  the  rent 
ot  the  barn,  at.  the  rate  of  nine  cents 

'  per  bushel  of  the  slops  furnished. which 
agreement  is  carried  into  execution  by 
the  parties  according  to  its  terms: 


2.  The  contract  is  not  one  to   manufac- 
ture or  furnish  a  manufactured  article, 
in  the  sense  that  in  every  sale  and  pur- 
chase of  an  article  to  be  manufactured, 
there  is  an  implied  warranty  that  the 
article,  when  delivered  shall  be  of  a 
merchantable  quality  ;  nor  does  an  ar- 
ticle, designated  not  otherwise  than  as 
"slops  from  their  distillery,"  constitute 
a  manufactured  article  within  the  mean- 
ing of  the  rule  which  implies  a  war- 
ranty of  merchantable  quality.  (Hold- 
en  agt.  Clancy,  ante,  1 . ) 

3.  Consequently,  an  objection  made  by 
the  plaintiff's  pending  the  conract.  that 
the  defendants  were  buying  anil  using 
in  their   distillery   damaged   grain  or 
grain    which   had    been   scorched   and 
injured  by  tire  during  the  burning  of 
an  elevator  in  which  it.  was  stored,  the 
slops  from  which  were  injurious  to  the 
plaintiff's  c.atile  which  they  were  fat- 
tening,  could  have  no  force  or  effect  in 
reference  to  a  recovery  upon  an  implied 
warranty  of  the  value  of  the  slope. 
(Id.) 

4.  It  is  not  reasonable  to  suppose  that  in 
contracts  for  the   sale  of  this  refuse 
material,  it  is  the  expectation  of  either 
party  that,  the  manufacturer  is  to  be 
controlled  in  his  choice  of  material  or 
machinery  to  be  used,  by  any  consid- 
eration as  to  the  effect  which"  it   may 
bave   upon   the   value   of  the    refuse 
material  resulting  from  the   process. 
(Id.) 

5.  And  it  seems  absurd  to  suppose  there 
can  be,  in  the  absence  of  express  con- 
tract or  of  fraud  or  imposition,  any  re- 
sponsibility for  the  quality  of  what  is 

sold  as  slops  or  swill.  The  plaintiffs 
had  what  they  bargained  for.  "  slops 
from  the  distillery,"  and  it  would  seem 
reasonable  to  apply  to  such  a  case,  the 
doctrine  of  caveat  emptor.  (Id.) 

6.  But  if  there  were  a  warranty  of  mer- 
chantable quality  implied  in  such  a  sale 
the  plaintiffs  would  not  be  entitled  to 
recover  in  this  case,  since  it  appeared 
that  they  received  and  consumed  the 
slops   from   day    to   day.    with   a   full 
knowledge  of  their  quality,  ar.d  with- 
out returning  or  offering  to  return  them, 
or  giving  the  defendants  notice  to  take 
them   away  or  not  deliver  any  more. 
This  was  a  complete  waiver  of  the  al- 
leged defects.     (Id.) 

7.  Where  a  daughter  received.  as  a  gift 
from  her  mother,  an  ewe  lamb,  and  an 
agreement  was  made  at  the  came  time 
by    the  mother   with    her  father — the 
daughter's    grandfather — to   keep   tlio 
sheep  for  the  granddaughter,  upon  ih« 
terms  of  giving   the  latter  all  the  in- 
crease, and  the  grandfather  to  Lave 
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the  wool  for  the  keeping;  and  the  in- 
crease for  some  six  years  amounted  to 
seventeen  sheep: 

Held,  on  a  constable's  sale  of  these  seven- 
teen sheep,  upon  an  execution  against 
the  grandfather,  as  the  property  of  the 
latter,  that  he  had  no  title  to  these 
eheep;  he  was  a  mere  bailee  thereof; 
nor  had  he  any  title  to  the  wool,  until 
he  had  performed  his  entire  contract 
of  keeping  the  sheep  till  shearing  time  ; 
and  for  ths  entire  performance  of  this 
contract  on  his  part,  Ive  was  entitled  to 
the  consideration  promised,  to  wit:  the 
wool ;  and  part  performance,  on  his 
part,  only,  gave  no  title;  and  the  con- 
stable, by  nis  levy,  took  no  other  or 
better  title  than  the  bailee  had.  The 
title  to  the  sheep  was  in  the  grand- 
daughter— the  plaintiff.  (Hasbrouck 
agt.  Sou-ton,  ante,  ^08.) 

8.  A  contract  that  the  plaintiff  is  to  make, 
for  the  defendants,  three  or  four  models 
of   a  mowing   machine   at    once   and 
without   delay,    means  that    the  work 
shall  be  done  as  soon  as  it  can  reason- 
ably be   performed   by   the    plaintiff. 
(Sharpe  agt.  Johnson,  ante,  400.) 

D.  Where  no  price  is  agreed  upon  for 
the  models,  the  law  fixes  the  price  at 
•what  the  articles  when  made  and 
delivered,  shall  be  reasonably  worth. 
(Id.) 

9.  Such  a  contract  is  entire  for  the  mak- 
ing of  the  three  or  four  models.     This 

•  leaves  it  optional  with  the  plaintiff 
•whether  he  will  make  three  or  four — 
no  orders  on  the  subject  being  given  by 
the  defendants.  By  making  three, 
therefore,  he  completes  the  contract, 
as  to  the  amount  of  work  and  labor 
and  materials  to  be  done  and  fur- 
nished. (Id.) 

10.  Where  it  is  found  as  a  fact  that  the  first 
model  was  made  and  delivered  in  time, 
but  that  the  other  two  was  not  made 
and  delivered   in  time,  the  defendant 
by   accepting  the  first  model  did  not 
become  liable  to   pay  for  that.     That 
was  only  part  performance.     The  con- 
tract was  not  performed  by  the  plain- 
tiff so  as  to  entitle  him  to  recover  any- 
thing, until  all  three  were   made  and 
delivered  or  in   readiness  for  delivery, 
in    pursuance  of  the   entire   contract. 
(Id.) 

11.  Before  a  party  can  recover  upon  a 
contract  he  must  show  that  he  has  per- 
formed on  his  part.    If  he  counts  in  his 
complaint  simply  for  work  and   labor, 
the  other  party  mav  defeat  the  action  by 
eetting  up  as  a  d"efense,  and  proving 
that  the  work  and  labor  was  done  in 


pursuance  of  a  contract  between  the 
parties,  which  has  not  been  performed 
by  plaintiff.  (Id). 

12.  Where  sheep  were  let  by  the  plaintiff 
to  the  defendant,  by  an  agreement  in 
writing,    for  two    years,    on    certain 
term*  and  were  to  be  returned   in  the 
same  condition  as  when   let,  and  they 
•were  returned  by  the  defendant  at  the 
time  specified    (December  1st,    1868), 
and  the  plaintiff  inquired  of  the  defend- 
ant if  they  had  been  with  a  buck,  the 
defendant   represented  that   they  had 
not,  and  plaintiff  thereupon  delivered 
up  the  contract  and  accepted  the  sheep. 
(  \Yilliam4  agt.  Frazier,  ante,  428. ) 

13.  The  sheep  had,  as  the  proof  showed, 
been   with    a    buck    at    an    improper 
season,  and  commenced  dropping  their 
lambs  during  the  winter,  and  a  number 
of  the  lambs  died  in  consequence,  of 
being  dropped  in  cold  weather.  (Id.) 

14.  To  establish  a  measure  of  damages,  the 
plaint  i  It  put  the  question,  ''What  were 
theae  sheep  worth  less   by  reason  of 
their  dropping  their  lambs  earlier  than 
if  in  proper  season  ?"     The   question 
was  objected   to  as  incompetent,  and 
not    the  legal  and  proper  measure  of 
damages.     The   objection     wa»    over- 
ruled,  and    the  witnesses    answered, 
$2  75  each.     (Id.) 

15.  This  depreciation  in  value  wastound- 
ed    solely,    as  appeared     from     their 
testimony,  upon  their  estimate  of  the 
value  of  lambs  in  August  and  Septem- 
ber afterwards,  as  sold  to  the  butcher* : 

Held,  that  this  evidence  was  clearly  in- 
competent on  the  subject  of  damages^ 
It  furnished  no  foundation  for  estimat- 
ing damages  on  account  of  the  breach 
of  the  contract  which  was  claimed.  It 
ifc  altogether  too  remote,  fanciful  and 
specula  live  to  form  a  standard  for  esti- 
mating damages.  It  does  not  touch  the 
diminished  value  of  the  animals  thern- 
celves  hut  only  the  increased  value  of 
their  progeny.  (Id.) 

16.  The   true  criterion,  if  there   was   a 
breach,  was,  what  the  animals   were 
worth  less  at  the  time  for  sale  in  the 
market,     with    their    true    condition 
known  to  the  purchaser: 

Held,  also  that  there  was  no  breach  of 
the  contract  by  the  defendant.  The 
defendant  proved,  and  it  was  nncon- 
tradk-ted  by  the  plaintiff,  that  ihe 
sheep  when  lie  took  them  of  the  plain- 
till  were  in  the  same  condition  in  re- 
gard to  their  pregnancy,  as  those  he 
returned,  and  began  to  drop  their 
Ittmhs  in  January,  and  dropped  them 
in  February  and  March.  And  the  «ou- 
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tract  was  that  the  sheep  were  to  be 
returned  iu  the  eame  condition  as 
when  taken — which  they  were  in  fact. 
(Id.) 

17.  The  defendant,  a  cement  manufact- 
urer having  on  the  I3ih  of  July  made 
a  contract  with  the  plaint  iff  to  sell 
and  deliver  to  him,  at  an  agreed  price, 
5,000  barrels  of  cement,  "  to  be  deliver- 
ed and  received  in  lots  every  week 
or  two  of  about  400  barrels,  all  to  be 
delivered  and  taken  on  oralx>ut  the  4th 
of  November,"  on  the  2oth  of  July 
made  an  otter  in  writing,  that  the 
plaintiff  have  "  the  privilege  extended 
to  him  of  taking  5,000  barrels 
of  cement  in  addition  to  the  5,000 
agreed  upon  heretofore,  and  upon  the 
same  terms  and  conditions."  The  de- 
fendant delivering  cement  from  time  to 
time  on  the  9ih  of  September  the  plaintiff 
wrote  to  the  defendant  as  tollows: 
*'  You  may  enter  my  order  for  the  ac- 
ceptance of  your  offer  (till  October 
1st,  time  given  to  conclude  on)  for  the 
10,000  barrels  cement,  to  commence 
Irom  date  of  first  lot. 

Held,  in  an  action  for  refusal  to  deliver, 
that  this  was  a  valid  and  binding  ac- 
ceptance of  the  offer  of  the  defendant 
of  July  26th,  and  constituted  a  valid 
contract  between  the  patties;  that  it  was 
not  a  mere  notification  by  the  plaintiff 
that  he  would  avail  himself  <»f  the 
privilege  to  accept  the  defendant's 
offer  by  the  1st  of  October ;  and  thtit 
the  reference  to  that  d«te  in  the  ac- 
ceptance was  to  be  construed  as  a  mere 
reminder  by  the  plaintiff  that  his  ac- 
ceptance was  within  the  time  he  un- 
derstood he  had  to  make  it  (O'Neill 
agt.  James,  43  N.  Y.,  84.) 

18.  Held  further,  no  demand  having  been 
made  for  the  balance  of  the  cement 
undelivered  until  after  the  1st  of  No- 
vember, that  the  plaintiff  did  not,  by 
that  omission,  impair  his  right  to  re- 
ceive the  whoie  after  that  time.  The 
defendant  having  until  the  1st  of  No- 
vember to  deliver  the  cement,  and 
being  in  no  default  before  that  date,  as 
long  as  the  lot  of  400  barrels  each  were 
delivered  weekly,  if  he  desired  to  cut 
off  the  plaintiff's  right  to  demand  and 
receive  the  balance  of  the  whole  quan- 
tity alter  the  1st  of  November,  he 
mu.-.t  on  or  before  that  day  tender  the 
cement  then  undelivered.  (Id.) 

J9.  Where  a  contract  for  the  perform- 
ance of  any  public  service  or  work  is 
to  be  awarded  to  the  bidder  therefor 
offering  terms  most  favorable  to  the 
public,  any  agreement  between  parties 
designing  to  make  bids,  tending  either 
directly  or  indirectly  to  restrain  or 


lessen  rivalry  and  competition  between 
them,  is  void  as  against  public  policy, 
even  although  it  may  not  appear  that 
such  agreement  did  really  produce  uny 
result  detrimental  to  the  public  interest. 
(Atcheson  agt.  Mallon,  13  iV.  F.,  147.1 

20.  Accordingly,  where  a  board  of  audi- 
tors of  a  town  were  by  statute  author- 
ized to  receive  sealed  proposals  for  the 
collection  of  the  taxes,  to  be  assessed 
in  the  town  and  to  award   the  collec- 
tion   of  the   taxes   to  the  person   who 
shall   propose  to   collect  the   same  ou 
terms  most  favorable  to  the  town. 

Held,  that  an  agreement  between  two 
persons,  each  sending  in  distinct 
sealed  proposals,  that,  if  the  collection 
should  be  awarded  to  either,  bpth 
should  share  equally  in  the  profits,  if 
any,  and  contribute  equally  to  (he 
losses,  was  against  public  policy,  and 
void.  (Id.) 

21.  A  and  B  being  co-partners,  A  upon 
his  individual   credit    obtains   a   loan 
from  C  of  $1,200,  which  is  used  in  the 
partnership  business,  but  credited  to  A 
personally  on  the   partnership   hooka, 
and   so  remains   \viih   A's   knowledge 
and    without   any  dissent  on  his  part 
for  five  years;     at    the    end  of    that 
time  A  and    B   enter   into   an   agree- 
ment for  the  settlement  of  the  pariiMir- 
slup  affairs,  by  which  B  among  other 
things,  agrees   in  one   year   to  satisfy 
and   discharge  all  the  liabilties  of  (ha 
firm  except  those  due   A. 

Held,, thai  the  loan  of  $1 ,200  was  personal 
to  A,  had  that  B  was  nor  obliged 
under  the  agreement  to  pay  the  amount 
to  C.  (tiibbs  agt.  Bate,  43  N.  'ST., 
192). 

22.  A  contract  executed  by  two  parties 
and  iu  the   body  of  which  a  third  per- 
son is  also  named  as  a  party,  who  doei 
not    join    iu    ,the  execution    of   it,  jp 
nevertheless,    on    its    face,    good     as 
against  the  parties  executing  it.  and  it 
rests  upon  ei.her  party  denying  its  va- 
lidity, to  show  thai   he  was  not  bound 
by  it,  until    it   was  also   executed  br 
such  third  person.  (Dillon,  agt.  Audelt- 
*m,43  AT.  Y.,  232) 

23.  It  must  appear  that,  at  the  time  tho 
contract    was  entered  into,  the   party 
expressly  declared  its  inieiuion  nojt  to 
be  bound  by  it  until  it  was  executed 
by  the   third   person,  or  he   can  afier- 
ward  set  up  the  fact  that    the   contract 
was  not  executed  by  such  person  as  ail 

.objection  to  its  validity  against  hiiu- 
feelf.  In  such  case  a  party  testifying 
in  his  own  behalf,  cannot  s\v«-ar 
whether  or  not  it  was  his  intent,  to 
make  an  individual  contract.  (Id.) 


552 


NEW  YORK   PRACTICE   REPORTS. 


Digest. 


24.  Where,  after  a  contract  has  been  en- 
tered into  between    two  parties,  notice 
is  given  by  one  of  them  that  the  con- 
tract is   rescinded  on   his  part,   he  is 
liable  for  such  damages  and  loss  only 
AS     the   other  party   has  suffered    by 
reason  of  such  rescinding  of  the  con- 
tract, and  it  is  the  duty  of  such  other 
party  upon   receiving  such   notice,   to 
§ave  the  former  as  far  as  it  is  in    his 
power,   all   lurther    damages,   though 
the  performance  of  this  duty  may  call 
for    affirmative    action  011    his    part. 
(Id.) 

25.  Where  the    defendant    offered    by 
letter  to  receive  from  the   plaintiff  and 
transport  from   New  York  to  Chicago 
railroad      iron,    not      to      exceed     a 
certain   number    of  tons,   during  cer- 
tain  specified    months,   at  a  specified 
rate  per  ton.  and  the  plaintiff  answers 
merely  assenting  to  the  proposal,  but 
does  not  agree  on  his  part  to  deliver 
an  v  iron  for  such  transportation. 

Held,  that  there  was  no  valid  contract 
binding  on  either  party. 

ffeld  further,  that  it  is  incumbent  upon  a 
partv  to  whom  a  contract  is  proposed 
uy  fetter  to  signify  his  acceptance 
•within  a  reasonable  time,  if  he  desires 
to  take  advantage  of  it,  and  that  four 
months  is  not  in  general  a  reasonable 
time  within  which  to  do  so.  (Chicago 
and  Great  Eastern  R,  Co.  agt.  Dane, 
43  N.  r.,240.) 

26.  Where  an   illegal  contract  has  been 
fully  executed,  and  money  paid  there- 
under remain*  in  the  hands  ot  a  mere 
depositary,  who   holds  the  money   for 
the  use  of  one  of  the   parties  to   the 
contract,  an  action  brought  to  recover 
the  money  so  held  will   be  sustained. 
( Wooduioil/i,   agt.   Bennett,  43    N.   Y., 
273.) 

27.  Where,  however,   the   recovery  of 
the   money   requires  the  enforcement 
l>y  the  court  of  any  of  the  unexecuted 
provisions  of  the  illegal   contract,  no 
action  can  be  maintained.     (Id.} 

28.  A  third  person  who  receives  money 
from   one   party  to  be  paid  to  another 
(which  payment  could  not  have  been 
enforced  between  the    two  parties  on 
account  of  tlie  illegality  of  tne  trans 
action    between   them),  cannoi    inter- 
pose such  illegality  as  a  defence  to  an 
union  brought  against  him  to  enforce 
payment.  ( Id.) 

29.  Accordingly,  where  four,  one  a  State 
engineer,  enfered  into  an  arrangement 
by  which   one  of  them  was  to  bid  for 
certain    public    work,  and   all    to   be 
jointly  interested  in   the  bid,  and  be- 


fore the  work  was  awarded  they 
agreed  to  and  did  withdraw  their 
claim  to  the  work,  and  sold  their  bid 
for  $400  to  a  party  who  was  a  higher 
bidder  for  the  same  work,  the  pur- 
chaser giving  his  note  for  the  amount, 
which  was  left  with  one  of  the  four, 
with  the  understanding  that,  when 
paid,  each  of  paid  persons  should  re- 
ceive $100,  the  note  being  subsequently 
paid  to  the  person  holding  it. 

Held,  in  an  action  brought  by  him  against 
one  of  the  parties  to  this  agreement 
for  goods,  &c.,  that  the  $iOO  retained 
by  him  trom  the  proceeds  of  said  note 
was  not  a  good  st'.-bject  of  counter- 
claim, it  being  necessary,  in  order  to 
sustain  such  claim,  to  enforce  a  part- 
nership or  joint  agreement  entered 
into  for  the  attainrnei  ts 'of  objects  il- 
legal and  contrary  to  the  statutes  of  the 
State.  (Sess.  Laws,  1854. chap.  329), 
•which  require  that  any  proposal  for 
work  shall  contain  the  names  of  par- 
ties interested  therein,  and  prohibits 
any  secret  arrangement  that  any 
person  not  named  in,  or  any  engineer 
in  the  employ  of  the  state,  shall  be  in- 
terested therein,  etc  (Id.) 

13.  The  defendant  undertook  in  writing 
with  the  plaintiff,  in  consideration  that 
the  latter  would  not  arrest  or  im- 
prison his  debtor,  L..  in  any  action 
then  brought  or  thereafter  to  be 
brought  against,  him,  that  L.  would  at 
all  times  ''  obey  and  perform  the 
orders  and  judgments  of  the  court  or 
courts,  in  which  any  such  action  was 
or  might  be  pending,  and  of  the  judge 
and  justices  thereof"  The  plaintiffs 
having  subsequently  recovered  and 
entered  up  judgments  against  L.  for 
money,  and  directing  the  payment 
thereof  which  judgments  L.  neglected 
to  pay,  brought  his  upon  the  defend- 
ant's agreement  setting  up  these  facts. 

Held.  (CHURCH,  Ch,  J.,  contra)  on  de- 
murrer to  the  cpmpl.nnf,  that  the  ne- 
glect to  pay  the  judgments  by  L.  was 
a  refusal  and  failure  to  "  obey  and 
perform  the  judgment  of  the  court," 
within  the  meaning  of  the  contract, 
and  the  action  would  lie.  (Clafllin  agt. 
Ball,  43  IV.  F.,481.) 

1 1.  A  railway  passenger  assurance  policy 
issued  by  the  defendant  insured  the 
holder  (plaintiff's  intestate),  in  the 
sum  of  $5,000  in  the  event  of  her 
death  from  personal  injury,  "  when 
caused  by  any  accident  while  travelling 
ly  public  or  prirate  conveyances  pro- 
vided for  the  transportation  of  passen- 
gers." In  the  course  of  a  journey  by 
connecting  steamboat,  and  railway 
line,  she  fell  upon  a  slippery  sidewalk, 


XEW  YORK  PR  .CTICE  REPORTS. 


553 


Digest. 


•while  walking  trom  tlie  steamboat 
IftiHiiiiir  to  the  railway  station,  as  was 
usual  for  travelers  ou  thai  route,  and 
thereby  received  injuries  which 
caused  her  death. 

Held,  it  appearing  that  she  was  BO 
walking  in  the  actual  prose?ution  of 
her  journey,  that  the  death  was  cov- 
ered by  I  lie  terms  of  the  policy,  and 
that  she  was  to  be  regarded  as  having 
received  the  injury  while  travelling  by 
public  conveyance.  It  seems  that  the 
fact  that  there  were  hacks  by  which 
the  piaii, nil's  intestate  might  have 
ridden  from  the  landing  to  tlie  station 
did  not  affect  the  question,  it  being 
the  general  custom  of  the  passengers 
to  walk. 
See  CARRIERS.  (Id.) 

EMINENT  DOMAIN.  (Id.) 

GUARANTY  (Id.) 

ADMIRALTY  JURISDICTION.  (Id.) 

BILLS  OF  EXCHANGE.  (Id. ) 

STATUTE  OF  FRAUDS.  (Id.) 

PUISLIC  POLICY.  ( Id  ) 

PARTNERSHIP.  (I'd.) 
15.  An  agreement  to  sell  certain  growing 
hops  at  so  much  per  pound,  and  that 
they  should  be  of  lirst  quality,  held  to 
intend  harvesting  and  preparing  the 
same  for  delivery  as  hops  are  usually 
prepared  for  marketing  by  weight. 
(  Warren  agt.  Winne,  ii  Lansing,  ii09.) 

J6  An  agreement  of  December  28th, 
1868,  to  sell  real  estate  for  a  certain 
sum,  and  to  take  in  payment  therefor, 
in  part  a  lease  of  a  restaurant  premises, 
and  in  pan  merchantable  wines  at  the 
market  price,  to  be  delivered  at  in- 
tervals from  such  time  as  the  vendor 
should  commence  the  restaurant  bus- 
iness, and  for  one  year  thereafter,  as 
they  should  be  required,  not  to  exceed 
in  value,  $250  at  any  one  time  ;  and, 
•'on  receiving  such  payments  at  the 
time  and  in  the  manner  above  men- 
tioned'1 to  deliver  a  deed,  "  which 
deed  shall  be  delivered  on  the  31st  day 
of  December,  1868: 

Held,  not  to  be  specifically  enforceable 
in  equity,  as  uncertain  and  impossible 
of  execution.     (MM    agt.    Von    Der 
Wulbeke,  2£<nm«9)267.) 
See  ACCIDENT  INSURANCE.  (Id.) 

BILLS  OF  EXCHANGE    AND   PROM- 
ISSORY NOTES.    (Id.) 
CONSIDERATION.  (Id.) 
COMMON  CARRIER.    (Id.) 
CROPS.  (Id.) 
MISTAKE  OF  FACT.  (Id ) 
PRINCIPAL  AND  AUENT.    (Id.) 
POWER  AND  AUTHORITY.  (Id.) 
STATUTE  OF  FRAUDS.    (Id.) 
VENDOR  AND  PURCHASER  OF  LAND. 
(Id.) 


CONVERSION. 

1.  The  plaintiff  's  sheep  broke  out  of  the 
lot  where  they  were  grazing,  and  min- 
gled with  the  sheep  of  the  defendant, 
which  were  being  driven  along  the 
highway,  without  any  fault  on  the 
defendant's  part.  All  he  did  was  to 
allow  them  to  go  along  the  highway 
with  his  flock  to  his  own  premises 
where  they  could  be  conveniently 
yarded  and  separated.  On  arriving  at 
the  defendant's  premises  the  plaintiff's 
sheep  were  separated,  and  umied  into 
the  highway  and  drive'n  towards  the, 
place  where  they  mingled  with  the 
defendant's  Heck  : 

Held,  that  upon  these  facts  there  was 
nothing  to  justify  the  conclusion  that 
the  defendant  either  unlawfully  took 
the  sheep  in  question,  or  converted 
them  to  liis  own  use.  (  Van  Valken- 
burgh.  agt.  Tltayer,  57  Barb.,  lyti.) 

See  STOCK.     (58  Barb.) 

CONVERSION   OF   PERSONAL 
PROPERTY. 

See  OWNERSHIP  IN  COMMON  OF  CHAT- 
TELS AND  VENDOR  AND  PUR- 
CHASER OF  LANDS.  (2  La  us  my.) 

CORPORATIONS. 

1.  Where  a  sale  was  made  by  the  treas- 
urer of  a  corporation,  and  authorized 
by  its  by-laws  to  make  such  sale,  but 
who  was  proved  to  have  been  in  the 
habit  of  doing  such  business,  with  the 
knowledge  and   sanction  of  the  com- 
pany, anu  to  have  been  in  fact  its  sole 
managing  agent : 

Held,  that  the  title  passed  by  such  sale. 
(Pldllips  agt.  Campbell,  43  iV.  JT.,  271.) 

See  EXECUTORY  BEQUESTS  (Id.) 
FOREIGN  CORPORATIONS.  (Id.) 
LITERARY  CORPORATIONS.     (Id.) 
MUNICIPAL  CORPORATIONS.  (Id.) 
RELIGIOUS  CORPORATIONS.   (Id.) 

2.  Where,  in  an  action  against  a  foreign 
corporation,  the  corporation   appears, 
by  its  attorney,  and- thus  submits  itself 
to  the  jurisdiction  of  the  court,  and  by 
tbe  result  of  the  action   of  the  court 
such  corporation  becomes  the  judgment 
debtor  ot  the  plaintitt  in  the  action,  this 
gives  the  court  power  over  its  property 
and  rights  of  action  within  this  state, 
and   brings   the   corporation   as   much 
within  the  jurisdiction  of  the  court  as 
if  it  were  a  corporation  under  the  laws 
of  this  state.    (De  Berner  agt.  Drew.  57 
Barb.,  438.) 
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3.  The  fact  that  it  is  a  foreign  corpora- 
tion does  not  relieve  it  from  the  status 
of  being  a  ''judgment  debtor,"  nor  from 

•  the  provisions  contained  in  2d  mid  3d 
subdivisions  of  section  *224  of  the  Code, 
relating  to  provisional  "  remedies," 
which  apply,  in  general  terms,  to  all 
judgment  debtors,  when  an  execution 
has  been  returned  unsatisfied  and  the 
judgment  debtor  refuses  to  apply  his 
property  in  satisfaction  of  the  judg- 
ment. '(Id.) 

4.  The    statute,     being    general   in    its 
terms,  embracing  all  "judgment  debt- 
ors," it.  is  but  a  fair  and  reasonable 
construction   to  be    given   to   it  as  a 
remedial  statute,   that  it   includes   all 
persons.       Corporations    are   not   ex- 
cepteo,  in  terms,  and  ought  not  to  be  in 
practice.     (Id.) 

5.  In  an  action  against  stockholders  of  a 
corporation,  brought  by  a  creditor,  to 
charge  them  individually  with  a  debt 
of  the  corporation,  a  judgment  obtained 
against  the  corporation  is  sufficient  evi- 

.  deuce  of  its  indebtedness  to  charge  the 
defendants,  unless  shown  to  have  been 
obtained  through  collusion  or  fraud. 
(Conklin  agt.  Furm.an,  5?  Jiarb.,  484.) 

6.  Where,  by   statute,  stockholders  are 
made  liable  for  all  the  debts  of  a  cor- 
poration,  to  an  amount   equal   to  the 
amount  of  stock  held  by  tnem,  they  are 
so  liable  as  partner;',  on  the  indebted- 
ness, as  original  debtors,  at  the  amount 
the  contract  with  the  company  is  com- 
pleted.   (Id.) 

7.  And   although    the  statute  contains  a 
prohibition    against  suing    the   stock- 
holders,  separately,    nnril   a  judgment 
has  been  obtained  against  the  company, 
yet  if  it  gives  the  right  to  a  creditor  to 
(sue    one    or  all    of    the   stockholders 
together  with    the  corporation,  and  on 
the  recovery  of  a  judgment  against  the 
corporation      authorizes    a    judgment 
against  the  stockholders  also,  there  is 
no  period  ot  time,  after  the  debt  is  in- 
curred by  the  company,  when  a  cause 
of  action   does   Hot  exist  ugainst    the 
stockholders  ;  and  if  suit  is  not  brought 
against  them  within  six   years,  it  will 
be  barred  by  the  statute  of  limitations. 
(Id.) 

8.  A  judgment,  free  from  fraud,  recovered 
against  a    corporation,   is    conclusive 
evidence  of  the  indebtedness   of    the 
corporation,    in    a  subsequent  action 

•  brought  against  a  stockholder,  or  the 
trustees  of  the  corporation  ;  and  the 
defendants  in  the  latter  action  are 
bound  l)V  it,  as  fully  as  the  corporation 
itself.  (MMer  agt.  W/nte.  57  Barb., 
504.) 


9.  When  the  trustees  of  a  corporation  are 
sued,  there  ;s  no  hardship  in  enforcing 
the  rule.  If  a  judgment  against  the 
corporation  is  unju*!ly  obtained,  tfjev 
are  guilty  of  a  grave  dereliction  of  duty 
if  they  fail  to  use  the  means  provided 
by  law  to  have  the  judgment  reverse* 
or  vacated;  and  if  they  allow  an  nn- 
jnst  judgment  to  remain  in  force  against 
the  corporation  whose  interests  they 
have  undertaken  to  guard,  they  cannot 
complain  when  it  is  enforced"  against 
them  personally.  (Id.) 

10  Where,  in  such  action,  the  complaint 
alleged  the  recovery  of  a  judgment 
against  the  corporation,  and  that  the 
same  was  unpaid,  in  lull  force  and 
owing  to  the  plaintiff: 

Held,  that  this  was  a  sufficient  statement 
of  the  indebtedness  of  the  corporation 
to  the  plaintiff,  without  any  averment 
as  to  the  time  when  the  original  indebt- 
edness was  constructed,  what  it  was 
for,  or  how  much  it  was.  (Id.) 

11.  The  complaint  in  such  an  action  need 
not  state  that  the  defendants  were 
trustees  of  the  corporation  when  tiie 
debt  was  contracted.  For  an  omission 
to  file  tlie  annual  report  required  by 
the  statute,  the  trustees  are  liable  for 
all  the  debts  of  the  corporations  then 
existing.  (Id.) 

1~.  An  allegation,  in  such  a  complaint, 
that,  the  defendants  failed  to  file  any 
such  report  as  is  by  law  required  to  be 
tiled  within  twenty  days  of  January 
1st  iu  each  year,  is  sufficient.  (Id.) 

13.  The  legislature  may,  iu  many  ways, 
interfere  with  the  actual  administration 
of  the  affairs  of  a  corporation  without 
destroying  its  corporate  existence,  or 
impairing  the  powers  of  its  managers 
or  trustees.  (  The  People  ex  rel.  The  J\ew 
Inebriate  Asylum  agt.  Osiioru.,  57  Llarb. 
6ti3.) 

14.  Although,  generally,  where  the  prop- 
erty  or  effects  of  a   corporation   are 
seized    or   sequestrated   by   virtue  of 
statutes,  in  the  exercise  of  ihe  visitoriul 
power,  the  statutes  themselves  provide 
some  moue  of  judicial   proceeding  for 
the  purpose,    such   a   provision  is  not 
essential  to  the  validity  of  the  statute,. 
On   the   contrary,  it   i's  a  well  settled 
rule  that  where  the  legislature  has  the 
power  to  provide  redress  for  either  a 
public  or   private  wrong,  the  remedy, 
or  mode  of  redress,  is  wholly  a  subject 
of  legislative  discretion.    (Id.) 

15.  The   act  of    1849    (p.    389,    chapter 
258,)  providing  tor  the  prosecution  of 
actions  by  or  against  "any  joint  stock 
company  or  association,  consisting  of 
seven   or  more  shareholders  or   asso. 
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ciates,"  in  the  nameof  its  president,  &c., 
did  not,  it  srcuiK,  until  extended  by  the 
act  of  1851,  (p.  838,  chap.  435,)  apply 
to  associations  wherein  the  members 
were  not  shareholders  or  stockholders. 
(h'litijs/aiui  agt.  Uraisted,  2  Lansing, 
if.) 

16.  The  members  liable,  as  such,  of  any 
"  association  composed  of  not  li-ss  than 
seven  persons,  who  are  owners  of,  or 
have  an  interest  in  any  properly,  right 
of  action  or  demand,  jointly  or  in  com- 
tnoii,  or  who  may  be  liable  to  any  ac- 
tion on  account  of  such  ownership  or 
interest,"  are  now  under  the  provisions" 
of  the  act  of  1849,  liable  in  a  suit  upon 
an  indebtedness  of  such  association, 
after  judgment  against  it,  and  execu- 
tion returned  unsatisfied  thereon.  (Id.) 

.17.  The  statute  preserved,  but  did  not 
extend  the  right  to  enforce  against  such 
members  a  liability,  as  partners,  which 
existed  independently  of  it.  (Id.) 

18.  In  an  action  against  the  associates, 
after  judgment  and  execution,  returned 
nut  la  bona  against  the  association  ("see 
laws  1853,  p.  285J  the  plaintiff  is  not 
entitled  to  recover  costs  of  the  original 
suit.  (Id.) 

19  The  acts  of  1849,  (p.  389,  chap.  258,) 
and  1851,  (p.  838,  chap.  455,)  iu  rela- 
tion to  suits  against  joint  stock  com- 
panies and  associations,  were  intended 
to  apply  to  suits  having  in  view  a 
remedy  against  the  "joint  property 
and  effects"  of  such  companies  and  as- 
sociations. (Korke  agt.  Russell,  2 
Lansing.  244.) 

20.  When,  therefore,  an  action  merely 
aeeks  to  resiraiu  an  unincorporated 
Hssociation  by  injunction,  from  carry- 
ing into  effect,  its  resolution  of  suspen- 
sion against  one  of  the  members  of  the 
association,  it  is  not  within  the  mean- 
ing of  said  acts  and  is  not  well  brought 
against  the  president  of  the  association 
merely.  (Id.) 

See  ASSESSMENT.    (Id.) 

ATTOKNEY  GENERAL.  (Id.) 
CONTEMPT.  (Id.) 
INDICTMENT.    (Id.) 
PKACIICE.   (Id.', 

COSTS. 

i.  Where,  at  the  close  of  the  evidence 
on  the  trial,  rhe  court  directed  a  ver- 
dict for  the  plaintiff,  and  ordered  the 
action  reserved  for  further  considera 
lion,  with  leave  to  the  defendant  to 
move  for  a  new  trial  on  a  case  to  be 
made  and  settled  in  the  usual  man- 
lier;  and  without  waiting  fur  the  de- 


termination of  the  court  upon  the  case 
reserved,  and  before  any  order  direct- 
ing judgment  in  the  action,  the  defeiid- 
ant  maile-and  served  a  case,  which  was 
settled  in  the  usual  form,  and  there- 
upon, moved  for  a  new  trial  on  notice 
at  a  special  term,  held  by  the  same 
judge  who  tried  the  can-c.  Ihe  plaintiff 
at  the  same  time,  moved  for  judgment 
on  the  verdict ;  and  the  motion  for  a 
new  trial  was  denied,  and  judgment 
directed  for  plaintiff  on  the  verdict: 

Held,  that  the  plaintiff  was  not  entitled 
to  costs  : — Before  argument  on  a  case, 
for  a  new  trial.  $20.  and  for  argument 
of  said  case,  $40.  (Jtousto  agt.  Vvittri*, 
ante,  8  ) 

2.  The  motion  for  a  new  trial,  allowing 
the  practice  to  be  correct,  was  prema- 
ture ;  as  at  the  time  it  was  made  the 
trial  of  the  action  was  not  finished  ;  the 
final  determination  was  suspended  until 
the  further  order  of  tlie  court — a  sus- 
pension the  court  had  authority  to  make 
( Code.  §  264).     (Id.) 

3.  Until  the  further  order  of  the  court,  no 
judgment  could  be   entered,  as  it  was 
undetermined  who  should  have  judg 
infill.  The  hearing  of  the  case  reserved 
was  part  and  parcel  of  the  original  trial, 
to  which  subd.  5  of  section  307  of  the 
Code  has  no  application.     (Id.) 

4.  If  in  fact  the  sum  total  of  the  accounts 
of  the  parties  exceeds  $400,  it  is  not  ne- 
cessary that  the  action  be  first  brought 
iu  a  justice's  court,  and  that  the  amount 
of  the  accounts  should  be  thc-re  shown 
ly  proof  to  exceed  $100.     The  jurisdic- 
tion of  the  justice's  court  mav  be  shown 

by  '.he  pleadings.  (Lund  agt.  Eroad- 
h- ad,  ante,  146) 

5.  where  the  complaint  alleged,  subetan 
tially,  that  the  plaintiff  rendered  labor 
and  services  to  the  defendants  at  agreed 
prices  to  the  sum  of  $450,  and  then  ad- 
mitted or  alleged  that   the   defendants 
have  a  counter-claim  or  set  off  to   the 
plaintiff's  account  of  $-409  137  leaving 
an  amount  due  the  plaintiff  of  $40  87, 
which  has  not  been  {>»id.     (Id.) 

6.  And  the  defendants  in  their  answer 
admit  all   the  material  allegations  in 
the  complaint,  except  that  they  deny 
that  they  ever   refused  the  plaintiff  au 
accounting  and   settlement  of  the  ac- 
counts, and  allege  that  the  plaintiff  and 
defendants    have    had    an    accounting 
and   settlement    thereof,  and  that    the 
balance  as  stated  in  the  plaintiff's  com- 
plaint, is  still  unpaid.     (  /".) 

7.  And  the  referee,  to  whom   the  cnuse 
was  submitted  upon  the  peadiiiife — no 
other  evidence  being  given,  found  that 
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tbe  account  of  the  plaintiff  exceeded 
the  act-omit  of  the  defendant;)  by  the 
sum  of  $40  87,  and  directed  judgment 
for  plaintiff  accordingly  ;  held,  that  the 
plaintiff  was  entitled  to  coats.  (Id.) 

8.  The  defendants,  to  avoid  liability  for 
costs,  should  have  answered  that  they 
had  paid  the  sums  ou  account  of  the 
plaintiff 's  work,  and  not  admitted  that 
they  had  an  account  by  way  of  set-off 
or  counter-claim,     (fd.) 

9.  Payments  extinguish  the  claim  or  de- 
mand of  the  creditor  pro  lanto.     (Id.) 

10.  The  plaintiff,  in  an  action  on  contract, 
before  a  justice  of  the  peace,  recovered 
$135  78    damages   and    $13  05    costs. 
The  defendant,  appealed  to  the  county 
court,  and  in  his  notice  of  appeal  speci- 
fied the  following,  amongst  olher  par- 
ticulars, in  which  he  claimed  the  judg- 
ment should    be  more    favorable    to 
him: 

"  7th.  The  judgment  should  have 
been  more  favorable  to  the  defendant 
in  that  damages  should  uot  have  been 
BO  great  by  $^5." 

"8th.  Judgment  should  have  been 
more  favorable  to  defendant  in  that 
dam. tires  should  have  been  not  to  ex- 
ceed $100,  and  should  not  have  been 
more  than  $/5."  (Putnam  agt.  Heath, 
ante,  262.) 

11.  In  the  county  court  the  plaintiff  had 
judgment  for  $119  17  damages,  being 
$16  61  less  than  he  recovered  in  the 
court  below : 

Held,  that  the  plaintiff  was  entitled  to 
costs.  The  statement  in  the  appellant's 
notice  of  appeal  is  fatally  defective. 
It  is  impossible  for  the  respondent  to 
know  what  sum  the  appellant  is  will- 
ing the  judgment  should  be  reduced, 
and  it  is  this  information  lie  was 
bound  to  furnish  by  his  notice — he 
should  have  named  the  prei-ise  sum  to 
which  the  judgment  should  be  reduced. 
(The  decision  in  the  case  of  Gray  at/t 
Hannah.  30  Hoio.,  156,  not  concurred  in, 
as  there  the  notice  of  appeal  was  that  the 
judgment  of  the  justice  should  Jiave  been 
for  a  sum  not  exceeding  $35,)  (Id.) 

12.  All   that  the  statute  requires  is  that 
the    modification    desired    should    be 
clearly   and    precisely   stated,   and   it 
matters  not  in  what  language  the  state 
ment  is  clot.ned,  if  the  requisite  preci- 
sion and  certainty  are  obtained.     (Id.) 

13.  An  appeal  from  the  decinion  of    the 
cleric  of  the  court,  allowing  or  disal- 
lowing   costs,   cannot    be    sanctioned. 
The  practice  is  becoming  quite  com- 


mon, but  it  is  wholly  irregular  and  un- 
authorized. It  would  be  treating  th* 
humblest  ministerial  action  as  judicial 
— converting  the  clerk  of  a  court  into 
a  judge,  without  any  color  of  authority 
for  so  doing.  (Bailey  agt.  Stone,  ante, 
346.) 

14.  The  only  duty  the  clerk  is  required  or 
permitted'  to  perform,  in  relation  to  the 
costs,  is   to   ascertain    and   determine 
what  Hems  of  costs  and  disbursements 
the  party  presenting  costs  for  adjust- 
ment is,  by  law,  entitled  to.  The  ques- 
tion whether  he  is  entiiled  to  any  costs 
in  the  cause  is  for  the  court  to  deter- 
mine, not  the  clerk.     (Id). 

15.  It  is  the  duty  of  a  clerk  to  adjust  any 
bill  of  costs   presented    to   him.     But 
unless  there  is  a  verdict  of  a  jury,  re- 
port of  a  referee,  or  order  of  the  court, 
awarding  costs  to  the  party  presenting 
the  bill  to  the  clerk,  it  is  not  the  duty 
of  the  clerk  to  insert  the  costs,  so  ad- 
justed, in  the  judgment.    (Id  ) 

16.  If  the  party  deems  himself  entitled  to 
the  costs  in  such  case,  it  is  his  duty  to 
apply  to  the  court  for  an  order  requir- 
ing the  clerk  to  insert  the  costs  in  the 
judgment.    (Id.) 

17.  But  if  the  clerk  persists  in  inserting 
the  costs  in  the  judgment  when  there 
is  no  adjudication  entitling  the  party  to 
costs,   the  olher   party   to  the  action 
must  move   to   strike  "them  from  the 
judgment.    (Id.) 

18.  After  an  adjudication  by  a  justice  of 
the  peace   that  the   accounts  of    the 
parties  exceeds   $100,   the    plaintiff  is 

bound  to  commence  his  action  in  the 
supreme  court,  and  is  entitled  to  costs 
under  §  304  of  the  Code,  on  the  re- 
covery of  any  amount  in  that  court. 
(Id.) 

19:  Where  several  plaintiffs  nnite  in  bring- 
ing an  action  against  the  defendant  to 
recover  damages  which  accrued  to 
them  severally,  and  on  the  trial  the 
defendant  succeeds  and  has  a  verdict 
against  four  of  the  plaintiff's — the  re- 
mainder of  the  plaintiff's  recovering 
against  the  defendant — and  the  defend- 
ant enters  judgment  for  costs  against 
two  only  of  the  plaintiff*  against  whom 
he  obtained  verdict,  the  defendant  is 
entitled  to  costs  against  the  four  plain- 
tilts.  (Knoiolton  agt.  Pierce,  ante,  361.) 

20.  If  the  two  plaintiffs  against  whom 
costs  are  inserted  in  the  record  of 
judgment,  desire  to  compel  the  defend- 
ant to  enter  judgment  against  all  the 
plaintiffs  against  whom  the  verdict,  was 
rendered,  they  must  apply  to  the  court 
for  that  relict.  They  cannot,  on  motion, 
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set  aside  the  judgment  for  irregularity 
on  thai,  gi-ouiul.     (Id  ) 

21.  Where  the  evidence  on  the  trial  pre- 
sents a  question  of  fact  for  the  referee  to 
decide,  his  finding  on  such  fact  must  he 
held  conclusive  on  the  parties.  (Barker 
agt.   White,  ante,  504.) 

22.  Where  the  action  is   in  equity,  the 
giving  or  withholding  of  costs  is  in  the 
discretion -of  the  referee.    As  a  geuenil 
rule  the  court  will  not  attempt  to  con- 
trol that  discretion  on  appeal.     Cer- 
tainly not  except  in  case  of  its  palpable 
abuse.     (Id.) 

23.  The  plaintiff  having  failed  in  the  ac- 
tion on  the  principal   subject  of  litiga- 
tion ;  recovering  however  on  one  minor 
branch  of  it,  was  allowed  his  costs  of 
action,  excepting  two  thirds  of  the  dirf 
bursements,  and  was  charged  with  the 
costs  of  one  of  the  defendants  defense. 
lid.) 

Held,  that  the  adjustment  of  the  costs 
was  not  so  unfair  and  inequitable  as  to 
require  this  court  to  interfere  with  the 
decision  of  the  referee.  (Id.) 

24.  Costs  in  equity  suits,  even  against 
executors,  are  within  the  discretion  of 
the  court.     (  Van   Jfiper  agt.  Poppen- 
hausen,  43  N.  Y.,68.) 

25.  When  the  issues  in  an  action  of  fore- 
closure   are    referred,    the    referee    if 
charged   with  the   duty   of  making  a 
decision    on    the    ques'ion    of    costs. 
(Stevens  agt.  Veriaue,  2  Lansing,  90.  > 

See  CORPORATION.    (Id.) 

EXECUTORS  AND  ADMINISTRATORS 

(id) 

PAUPER.    (Id.) 


COUNTERCLAIM. 

1.  In  an  action  for  unlawfully  and  wrong- 
fully taking  and  carrying  away  certain 
goods,  chattels,  household  furniture, 
wearing  apparel  nnd  jewelry,  the 
propert  v  of  the  plaintiffs,  of  the  valae 
of  $4.1*0.  and  that  the  defendant  con- 
verted and  disposed  of  the  same  to  his 
own  use,  to  plaintiffs'  damage,  $5.000. 
And  the  answer  of  tte  defendant  con- 
tains specific  denials,  pitting  in  issue 
.  every  material  allegation  of  the  com 
plaint,  and  also  a  counter  claim  for  the 
recovery  of  $350,  damages  alleged  to 
have  been  sustained  by  the  defendant 
by  reason  of  the  plaintiffs  making  de- 
fault in  the  performance  of  the  condi- 
t'.on  contained  in  a  chattel  mortgage, 
executed  by  the  plaintiffs  to  the  defend- 
ant upon  said  property,  and  the  defend- 
ant, thereupon,  took  possession  of  so 


mneh  of  the  property  as  he  could  find, 
but  plaintiffs  had  before  that  time,  se- 
creted and  removed  a  part  thereof, 
which  could  not  be  found  ;  that  it  was 
subsequently  discovered  that  the  plain- 
tiffs had  no  title  to  a  part  of  the  prop- 
erty taken  by  the  defendant,  although 
included  in  the  mortgage,  and  the  same 
was  replevied  and  taken  from  the  pos- 
session of  the  defendant  bv  the  true 
owners  thereof,  whereby  the  defendant 
sustained  loss  to  the  amount  of  $350, 
for  which,  amount  he  demands  judg- 
ment against  the  plaintiffs : 

Held,  that  this  counter  claim  is  not  con- 
nected with  the  trespass  upon  which 
the  plaintiffs  rely,  nor  can  it  be  claimed 
that  it  arose  out  of  the  transaction  set 
forth  in  the  complaint,  and  that  it  can- 
not be  upheld,  without  a  great  stretch 
of  the  meaning  of  the  words  ''subject 
of  the  action,"  beyond  their  true  and 
proper  significance.  (Chamboret  agt. 
Cagney,  ante,  125.) 

2.  It  seems,  that   under  pnbdivision   I  of 
section  150  of  the  Code,  acoumer-claim 
may  be  interposed   in  an  actions/or  a 
tort,  provided  such  counter  claim  arises 
out  of  the  transaction  set  forth  in  the 
complaint  as  the  foundation  of  plain- 
tiffs' claim,  or  is   connected   with  the 
subject  of  the  action.     (  We  think  that 
this  dictum  cannot  be  sustained  on  author- 
ity, but  on  the  contrary  the  authorities 
that  bear  on  the  question  are  decidedly 
adverse  to  this  view. — REP.)     (Id.) 

3.  When  the  plaintiff  is  to  transport  a 
carsro  to  be  delivered  to  him  by  the  de- 
fendant from  Rochester  to  New  York, 
by  way  of  the  canal,  and  the  plaintiff's 
boat,  being  frozen    up    in    the    canal 
on  its  passage,  is  injured  by  measures 
taken  by  the  defendant  to  preserve  the 
cargo : 

Held,  in  the  action  brought  by  the  plain- 
tiff against  defendant  for  the  injuries 
BO  done  to  his  ve.-sel,  that  evidence  of 
a  counter-claim,  existing  in  favor  of 
defendant  against  plaintiff,  for  dam- 
ages occasioned  to  the  caryo  by  the 
alleged  improper  delay  of  the  plaintiff 
in  prosecuting  his  voyage,  was  admis- 
sible, and  that  its  rejection  was  error, 
there  being  conflicting  evidence  as  to 
whether  there  had  been  such  improper 
delay.  (Starbird  ogt.  Barrens,  43  N. 
Y.,  200.) 

See  EQUITABLE  SETT-OKF.  (Id.) 
PROMISSORY  NOTES,  (58  .Bart.) 


COUNTY  CLERK. 

1.  The  contracts  of  a  county  clerk,  in  the 
name  of  the  county,  for  the   printing 
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necessary  and  proper  to  enable  him  to 
perform  the  duties  of  his  office,  are 
binding  up"ii  the  county.  (The  People 
ex  rel.  Kinne.y  agt.  'The  Board  of 
Supervisors  of  Cortland  Countg,  58 
Ba,b.,  139.; 


COUNTY  COURT. 

1.  A  county  court  has  jurisdiction  of  an 
action  to  foreclose  a  mortgage,  which 

contains,  in  addition  to  the  premises 
described  and  situated  in  its  own 
county,  lands  described  and  situated  in 
another  county.  (Strong  agt.  Eigkme, 
ante,  117.) 

2.  A  county  court  must  be  held  at,  the 
place  appointed  by   IMW.      In  matters 
requiring  notice,  the  county  judge  can- 
not hold   an   adjourned   court    at   his 
chambers.     (Bennett    agt.    Cooper,   57 
Barb.,  642.) 

3.  Where  a  county  judge  adjourned  the 
court  to  his  chambers,  and  there  heard 
all  the    proceedings  for  the  discharge 
of  an  insolvent,  and  granted  the  dis- 
charge : 

Held,  that  the  same  was  void.     (Id.) 

See  APPEAL-    (58  Barb.) 
APPEAL     '2  Lansing.) 
INSOLVENT  DEBTOR.    (Id.) 

COUNTY  JUDGE. 

<f?ee   MUNICIPAL    CORPORATIONS.      (57 
Barb. ) 

COUNTY   POOR. 
See  PAUPER.  (2  Lansing. ) 

COUNTY  TREASURER. 

1.  The  compensation  to  a  county  treas- 
urer, where  the    board  ot   supervisors 
have  omitted  to  fix  it  otherwise,  is  one 
half  of  one  percent,  for  receiving,  and 
one  half  of  one  percent,  for  disbursing 
moneys,   until   the  commissions  come 
up  to' $500;    which   sum    they  cannot 
exceed,  except  in  those  counties  where 
other  compensations  are  fixed  by  law. 
( Tlie  Hoard  of  Supervisors  of  the  (?oun  ty 
ofOtsego  agt.  Hendryx,  58  Barb.,  2/9.) 

2.  In  the  absence  of  any  actor  resolution 
of  the  board  ol  supervisors,  fixing  the 
compensation  of  the  county  treasurer 
therefor,  he  is  entitled  to  a  commission 
of  one  per  cent,  for  receiving  and  dis- 
bursing moneys,  between  the  time  of 


the  settlement  of  bis  account,  for  the 
previous  year,  with  the  board,  in 
November,  and  the  expiiation  of  his 
term  of  office  on  the  1st  of  January, 
thereafter.  (Id.) 

COVENANTS 

1.  The  provisions  of  the  Revised  Statutes 
(1   R.  S..  730).  that  no  covenant   shall 
be  implied  in  any  conveyance  of  real 
estate,     whether      such      conveyance 
contains     special    covenants    or    not, 
do    not  apply    to   leases    for    years ; 
but  in  such  cases  a  covenant  for  quiet 
enjoyment  is  ordinaily  implied.  (Burr 
agt,  Xtenton,  43  JV.  Y'.,  462.) 

2,  But  where  a  lease  costains  an  express 
covenant  for  quiet  enjoyment  without 
molestation    or    disturbance    from     the 
lessor,  his  successors  or  assigns,  no  other 
or  further  covenant  in   respect  to  en- 
joyment will  be  implied.    (Id.) 

See  WARRANTY.  (58  Barb.) 
EASEMENT     (2  Lansing.) 

CREDITORS. 

-See  LIEN.  (58  Barb.) 

PRACTICE.  (2  Lansing.) 

CREDITORS  ACTION. 

1.  An  action  by  a  general  assignee  of  an 
insol  vent  dettor,  to  have  declared,  aa 
assign  ment  of  a  lease  of  real,  estate, 
absolute  on  its  face,  made  bv  the  debtor 
to  the  defendants,  a  mortgage,  as 
security  for  money  loaned  to  the 
debtor  and  to  redeem  the  premises 
tberefiom,  and  upon  the  trial  tlie  court 
decree  that  the  assignment  is  a  security 
in  the  nature  of  a  mortgage,  and  that 
the  plaintiff',  on  payment  of  a  certain 
sum  of  money  to  tlie  defendants  within. 
a  certain  time  the  defendants  should 
reassign  the  lease,  but  in  default  of 
such  payment  within  the  time  the 
plaintiff's  complaint  was  to  stand  dis- 
missed out  of  court,  and  the  plaintiff, 
neglects  to  pay  the  money  and  does 
not  in  any  respect,  comply  with  the 
terms  of  the  decree: — Suvli  an  action 
and  decree  is  no  bar  to  a  subsequent 
action  brought  by  a  receiver  in  supple- 
mentary proceedings  of  the  debtor,  to 
reach  his  interest  in  the  property  leased 
and  to  get  the  benefit  of  tlie  decree  in 
the  hands  of  an  assignee,  churning  as 
owner  absolute  by  an  assignment  of 
the  lease  and  ;he  decree  from  the 
original  defendant,  with  the  consent  of 
the  plaintiff  in  tlie  first  suit.  (Bollei 
agt.  Dujf,  ante,  355.) 
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?.  The  main  purpose  of  the  first  suit  was 
uot  merely  to  redef.in,  but  to  have  the 
assignment  ol  the  lease  luljinL'vd  to  be 
merely  a  mortgage ;  therefore,  ihe 
failure  of  the  plaintiff  in  that  .-nit  to 
pay  the  sum  decreed  to  be  due,  within 
the  time  allowed,  and  a  dismissal  of 
the  complaint,  did  not  opperatc  as  a 
strict  foreclosure,  and  a  forfeiture  of 
the  estate.  (Id.) 

3.  Besides,  the  time  allowed  to  a  party 
to   pay  the  amount  accrued  to  be  due 
on   a 'bill    to  redeem    is    usually   six 
months  ;  in  this  case  it  was  limited  to 
two  months,  and  to  pay  the  large  sum 
of  $iW,240  97.     (Id.) 

4.  Again,  if  the  claimant  of  the  property 
as  assignee  of  the  original  defendants, 
insists   upon   this   forfeiture    he  must 
show  that  the  decree  clearly   gives  it 
to   him;  and  it  seetr.9  that  there  never 
was,  in  this  case,  any   final  order  (on 
proof  of  the  fact  that  tliere  had  been 
no  payment,)  that  the  complaint  should 
stand  dismissed.     This  linal    order   is 
necessary  in   a   strict   foreclosure   im- 
plied from  a  dismissal  of  a  bill  to  re- 
deem ;    iiir.il  that  order  is  obtained  the 
records  of  the  court  do  not  show  which 
party  has  finally    obtained   the  judg- 
ment or  who  is  the  owner  of  the  land  ; 
and   until    that   order   is  obtained  the 
complainant    may  apply  to  have  the 
time  to  pay  the  amount  decreed  to  b« 
due,  extended.     (Id.) 


CRIMINAL  LAW. 

1.  All  instructions  or  information  given 
by  the    court   to   the  jury,    having  a 
tendency  to   influence  the  verdict,  are 
a  part  of  the  trial,  within  theprovisions 
(2  It.  8.,  759,  $  13,),  that  no  person  in- 
dicted  or   felony  can   be  tried,  unless 
he  be  personally  present  during   such 
trial  (Maurer  agt.  People,  43  fl.Y.,  1.) 

2.  Accordingly,    where    the    plaintiff 
in    error    having  been    indicted,    and 
being  on  his  trial  for  murder,  after  the 
jury    had    retired  to   deliberate    upon 
their  verdict,  they  returned  into  court 
and    a«ked   certain   questions   of    the 
court  as  to  what  had  been  the  evidence 
on    particular    points,  to    which    the 
court  replied. 

Held,  that  this  was  a  proceeding  upon  the 
trial  within  the  statute,  and  the  pris- 
oner not  having  been  present,  it  was 
error,  for  which  Lis  conviction  must 
be  reversed. 

3.  Held  further,  that    neither  the    pres- 
ence   of   the  prisoner's    counsel,    uor 


his  omission   to   object,  could    waive 
the  illegality.  (Id. ) 

4.  The   proof    of    exclusive   possession 
by  the  prisoner  recently  after  the  theft, 
of  the  whole  or  some  part  of  the  stolen 
property,  is    sufficient  when    standing 
alone,  to  throw  upon  him  the  burden  of 
showing   how  he  came  by  it,  and  if  he 
fails  to  do  BO,  warrants  the  jnrv  in  con- 
victing him   of    larceny.      And   if  the 
property  was     shown  'to    have    been 
taken   1'iy   burglary    or   robbery,  such 
possession    unexplained    is    sufficient 
also   to  warrant  a  conviction  of  those 
crimes.       (Knickerbocker  agt.    People, 
43  N,  Y..  177). 

See  ARKEST  OF  JUDGMENT.   (Id.) 
EVIDENCE.   (Id. ) 
JURY.  (Td) 
LARCENY.  (Id.) 
PLEADING.    (Id.) 

5.  Where  a  person  has  been  guilty  of  a 
burglary  and   a  larceny  at  the    same 
time,  he  may  be  indicted  for  either  the 
burglary    or   the    larceny   separately, 
and  convicted  of  the  offense  charged. 
(The  People  agt.  Smith,  57^ar6.,46.) 

6.  There   is   no  merger  in   such   a  case 
which   is  available  to  the  accused  by 
way  of  defense,  until    there  has  been 
a  trial  and  conviction   for  the  greater 
offense. 

7.  Burglary  and  larceny  charged  in  the 
same  indictment  as  having  been  com- 
mitted  on      the   same    occasion    is  a 
compound   offense,  and  upon    the  trial 
the  party  accused  may  be  convicted  of 
either  one  without  the  other.  (Id.) 

S.  If  there  has  been  a  conviction  for  the 
burglary,  a  plea  of  autre  fois  convict 
would  be  a  good  answer  and  defense 
to  a  subsequent  indictment  for  the  lar 
ceny  which  was  committed  the  same 
time  and  by  means  of  the  burglary. 
It  is  all  the  same  felony  and  the  lesser 
is  merged  and  satisfied  in  the  convic 
lion  and  punishment  of  the  greater. 
(Id.) 

9.  So,  a  conviction  for  the  larceny  which 
was   committed   by  means  of  the  bur 
glary,  will  constitute  a  bar  to  any  sub 
sequent  trial  *nd  conviction  of  the  de 
frndant  for  the  offense   of    the  bur 
glary.  (Id.) 

10.  There  cannot  be  two  convictions  foi 
separate  acts  constituting  the  same  fel- 
ony.    If  it   is  all  the  same    felony  one 
conviction    is  a  bar  to  any  other  fot 
the      offense     of    whatever      degree. 
(Id.) 

11.  On  the  trial   of    an    indictment  for 
larceny  in  stealing  ''promissory  notes," 
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a  witness  testified  that  the  bills  stolen 
'•  were  of  the  currency  ordinarily 
known  as  greenbacks." 

Held,  that  tl.is  proof  was  some  evidence, 
at  least,  of  their  genuineness,  and 
when  taken  in  conjunction  with  the 
further  fact,  to  which  he  testified,  that 
they  were  of  the  denomination  ef  one 
hundred  dollar  bills  of  that  currency, 
there  was  enough  evidence  also  of  the 
value  to  sustain  a  conviction.  (Rem- 
fenngi.  The  People,  57  £arb.,'324.) 

12.  Where  the  judge  on   such    a  trial, 
charged  the  jury  that    good  character 
should  nor,  shield  the  prisoners,  if  from 
all    the    testimony  (which    of   course 
included  that  upon  the  subject  of  char- 
acter)   the  jury  believed  them    to   be 
guilty  ;  that  they  were  to  consider  all 
the  evidence,  and    where  they  had  a 
well  reasoned  doubt  arising  out  of  all 
the    testimony,   good  character   should 
protect  the    prisoners,  and   should  in- 
sure  their   acquittal,   if  the  jury   had 
'•  any  reasonable  doubt  arising  out  of 
the  testimony." 

Jleld,  that  the  charge  should  be  all  taken 
together,  and  so  taken,  it  could  not 
have  misled  the  jury.  (Id.) 

13.  In  the  impannelling  of   a  jury  in   a 
criminal  case,  one   of  the  jurors   was 
asked  "  if  he  had  formed  an  opinion  as 
to  the  general  character  of  the  prison- 
er?1'     He  re  pi  id    that  he   had;    that 
"his  general     character   was    bad;" 
arid  that  "  he  ('the  juror)  was  biassed." 

Held,  that  these  admissions  rendered  the 
jury  incompetent  INGRAHAM.  P.  J. 
dissented.  I  Allen  agt.  The  People,  57 
Barb.,  338.; 

14.  Whatever  objection  there  may  have 
bsen    under  the  English  system,  to  two 
grand  juries  sitting  in  the  same  county 
at  the  same  time  the  C  de  has  relieved 
the  difficulty.     The  20th  section  directs 
thai  the  courts  of  over   and    terminer 
shall  be  held  twice  annually  in  every 
county,  and   as   many  more   terms  as 
the  judges   shall    appoint.      The   23d 
section  provides  for  extra  courts  to  be 
appointed   by  the    governor,    and  the 
24th  section  provides  for  the  adjourn- 
ment  of    any  court  to  a  future   day. 
The  holding  of  one  branch  of  the  court 
does    not  prevent  the   holding   of   the 
regular    courts    as    provided     by   the 
statute.     Per  INGRAHAM,  P.  J.  (Id.) 

15.  It  ia  not  a  valid   objection   to  a  writ 
of  error  to  remove  a  case  from  a  court 
of  sessions,  that  it  does   not  require  a 
return  of  the  judgment  below,  or  a  re- 
ttrn  of  the  proceedings  on  the  indict- 
ment "  if  judgment  be  thereupon  given. 


(Phillips    agt.    The  People,  57   Barl., 
353-) 

16.  Nor  is  it  a  ground  of   objection  to 
the  hearing  of  the  case,  in  the  Supreme 
Court,  upon   the    writ   of   error,  that 
there  is  no   return  of  any   record  of 
judgment.     (Id.) 

17.  It  is  sufficient  if  the  writ   in  terms 
commands  that  the  record  and  proceed- 
ings (which  include  the  judgment,  if 
any  be  given)  be  certified  to   the  Su- 
preme Court,    and  the  answer  of  the 
cjurt  of  sessions    sets  forth    the  indict- 
ment,  the  trial,   the    exceptions,    the 
findings  of  the  jury,  and  the  judgment 
of  the  court  thereon. 

18.  A  declaration   or  admission   if  made 
before  the  accused  is  conscious  of  being 
chatged   with    or     suspected      of  the 
crime,  is  admissible  in  evidence  under 
all  circumstances,   however    made   or 
obtained  ;  under  oath  or  without,  upon 
a    judicial    proceeding    or    otherwise. 
But    if   made   afterwards,  the  law   at 
once  becomes  cautious  and  hesitating. 
The  true  inquiry  then  is,  was  it  volun- 
tary ?     For  unless  it  is  entirely  volun- 
tary, it  is   held  to  de  not   admissible. 
Per  POTTER,  J.    ( Id.) 

19.  By   voluntary  is    meant    proceeding 
from  the    spontaneous   suggestion    of 
the  party's  own   mind,  free   from  the 
influence  of    any  extraneous   disturb- 
ance. 

20.  Where  the  accused  while  under  ar- 
rest for  stealing  a  horse  was  told  by 
the   complainant,  and    again,    in   sub- 
stance, by  the  officer,  that  "  the  best  he 
(the  accused;  could  do  ?r«?   to   own  it 
up  ;  that  this  would  be   letter  for  him. 

Held,  that  a  confession  made  under  thi» 
advantage,  if  he  confessed,  was  net  a 
•voluntary  confession.  (Id.) 

21.  On   the  trial   of    an  indictment  for 
stealing  a  horse,  it  is  erroneous  to  ad- 
mit evidence  of  the  accused  taking  a 
wagon,  on    the   same  night,  from  an- 
other person.     The  taking  of  a  wairon 
to  use  with  the   stolen  horse,  if  they 
were  used  together,  is  a  corroborating 
circumstance  to  the  main  charge,  and 
can  be  used  as  evidence  for   that  pur- 
pose ;  notwithstanding  it    is  proof  of 
another  felony,  also,  not  charged  in  the 
indictment.     (Id.) 

22.  An  indictment  for  a  misdemeanor  in 
voting  at  a  general  election,  after  the 
accused  had  been  convicted  of  a   felo- 
ny, need  not  allege  that  the  defendant 
voted    knowingly,    willfully   and    cor- 
ruptly ;   those  words    not  being  con- 
tamed   in  the  statute.    It  is  sufficient 
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if  the  indictment  follows  the  langna.ee 
of  the  statute.  And  if  the  offense  is 
well  set  forth  without  these  woids, 
they  are  surplusage,  and  need  not  be 
proved.  (Hamilton  agt.  The  People, 
57  Barb.,  &25.) 

23.  The  insertion  of  those  -words  in 
the  indictment  does  not  prejudice  the 
defend.  nit.  and  is  cured  by  the  statute 
of  jeofails.  (2  U.S.,  728,  $54,  *?t6. 


24.  The  word  "  unlawfully  "  is  all  thnt 
tis  necessary   to     characterize   the   of- 

fense in  the  indictment.     All   beyond 
that  is  surplusage.     (Id.) 

25.  Where  the  prosecutor  offers  no  proof 
on    his    part   to     show    that  the     act. 
charged  was  willful  or  corrupt,  beyond 
proving  the  fact  of  voting  by  the    de- 
fendant, and  his  conviction  no  proof  is 
necessary,  on  the  part  of  the  accused, 
to  show  the  absence  of  willfulness  or 
corruption.      (Id.) 

26.  The  defendant,  on  the  trial  of    such 
an   indictment,  for    the   purpose  of  re- 
butting the  allegation  in  the  indictment, 
that    he   voted    knowingly,    willfully 
and  corruptly,   offered  to   prove   thai, 
previous   to  his  offering  to    vote,  the 
Governor,  on    being  applied  to  for  a 

Eardon,  had  written  a  letter  to  the  ef- 
sat  that  the  defendant  would  need  no 
pardon  for  the  previous  offense,  he 
being  a  minor  ;  and  that  upon  coming 
of  age,  he  would  be  entitled  to  all  the 
rights  of  a  citizen  ;  also  that  he  stated 
his  case  to  two  counsellors  of  the  Su- 
preme Court,  and  was  advised  by  them 
•that  rights,  including  the  right  of 
voting,  which  he  had  never  possessed, 
could  not  be  taken  away  from  him; 
that  of  such  rights  he  "was  not  de- 
prived bv  the  conviction;  and  that,  on 
his  coining  of  age,  he  would  be  a 
citizen,  and  have  a  perfect  ritjht  to 
vote.  The  names  of  the  counsel  were 
not  given,  nor  did  the  defendant,  in 
his  offer,  allege  that  he  believed  such 
advice. 

Held,  that  the  offer  must  be  deemed 
equivalent  to  an  offer  to  prove  an  ig- 

'norance  of  the  law  by  the  defendant's 
and  that  it  was  not  broad  enough  to 

.meet  the  case.  That  it  was  immate- 
rial and  was  correctly  overruled,  be- 
cause it  did  not  negative  the  idea,  even 
that  the  defendant  knowingly  and  un- 
lawfully voted.  (Id.) 

27.  Every    man  is  bound   to  know  the 
law;  and  ignorance  of  the  law  is   no 
defense.      And  every  person  is  bound 
to  know  in  law  that  while  standing  as 
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a     convicted    felon     nnpardoned      ths 
statute  forbids  him  to  vote.    (Id.) 

28.  On    the  trial   of  an    indictment,    thd 
accused  cannot   be  allowed    to  show, 
in  his  defense,  an  absence  of  intent  to 
commit  the  offense  cimrued,  by  proving 
that,  he  acied  under  advice  of  counsel 
and  others;   especially  where   he  does 
not  allege  that   he  believed  or  relied 
upon  such  advice.   (Id.) 

29.  The  objection  that  the  offense  charged 
in  the   indictment,   viz.,   that,    the   ac- ' 
cused  diii  the  act   charged  knowingly, 
willfwlly      and     corrupt  I jf,    was      not 
proved,  applies  only  to  a  class  of  caws 
where  guilty  knowledge  is  a  part  of  the 
definition   of     the  offense,  and    is  the 
material  fact  to  be  proved.  (Id  ) 

30.  Whenever  a   prisoner  on  trial   puts 
his   geneaal   character  in  ipsue   by  his 
own  act,  he  takes  the  lisk  of  its  b'eing 
proved  bad.  and  of  every  presumption 
which   such   proof  legitimately    raise* 
against,  him.    (Burdicla\g\.  Tlie  PeopU. 
58£arb.,  51.) 

3J.  And  so,  where  a  prisoner,  upon  trial 
on  an  indictment  for  a  felony,  avails 
himself  of  the  privilege,  trnmted  by  the 
statute  of  1869,  (Latrg  «/lS69.  ch.  '678,) 
of  testifying  as  a  witness  in  his  own 
favor,  he  necessarily  puts  his  general 
character  and  credibility,  as  a  -witness 
in  issue,  and  makes  it  tfie  proper  sub- 
ject of  evidence  on  that,  question.  (Id.) 

32.  When  he  makes  himself  a  witness, 
he  becomes  subject  to  all  the  rules  ap- 
plicable to   other   witnesses,   notwith- 
standing his  other  diameter,  of  a  party 
on  trial  for  a  felony.  (Id. ) 

33.  The  statute  which  allows  a  prisoner 
upon  a  trial  for  a  crime,  to    become  a 
witness  in  his  own  behalf,  at  his  own 
election,  does   not    protect   him  from 
being  impeached,  the  same  as  any  other 
witness.    (Id.) 

34.  Where,  upon  a  trial  for  murder,  the 
question  raised  by  the   prisoner's  tes- 
timony was,  whether,  situated   as   he 
was,  there  was  reasonable  ground  for  • 
an  apprehension,  on  his  part,  of  a  design 
on  the  part  of  the  deceased,  to  do  him, 
the   prisoner,  some  great  persona]    in- 
jury, and  to  believe  there  was  imminent 
danger  of  his  design  being  accomplish- 
ed ;  and  the  judyre  charged,  as  matter 
of  law,  that  the  homicide  WHS  not  jnst- 

•  ifiable,  even  if  the  jury  believed  the 
facts  and  circumstances  at  the  time, 
and  before,  the  filing  of  the  pistol  which 
produced  it,  were  as  staled  by  the  pris- 
oner in  his  testimony. 

Held,   that  the  question    was   clearly  a 
36 
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..question  of  fact  for  the  jury,  and  not  a 
qui-s  ion  of  law  for  the  court;  and  that 
the  charges  was  erroneous  because  it 
took  the  question  from  the  jury,  entirely. 
kid.) 

See  AKSON.    {2  Lansing.) 
EVIDENCE     (Id.) 
INDICTMENT.    (Id.) 
Jimv  AND  JURY  TRIAL.   (Id.) 

CROPS. 

1.  An  agreement  for  the  cultivation  of  a 
farm  on  shares,  dared  March,  1866, 
provided  that  ilie  defendant's  assignors 
bhouui  "  have  one  third  of  all  the  crops 
grown  upon  the  above  mentioned  farm 
lor  one  year  ;"  with  no  other  specidca- 
tion  respecting  the  term: 

Held,  such  construction,  according  jwith 
the  apparent  intention  of  the  parties  to 
the  agreement  as  indicated  by  their 
subsequent  actH.  that  the  defendant  was 
entitled  to  a  third  of  wheat  sown  by 
.him  in  the  fall  of  186U,  which  matured 
in  the  summer  of  1867.  (Armstrong 
agt.  Blclcnell,  '2  Lansing,  iJ16.) 

See  MONEY  HAD  AND  RECEIVED.    (Id.) 

CROSS  EXAMINATION. 

See  WITNESS.    (43  JT.  Y.) 
WITNESS.    (2  Lansing.) 


D. 


DAMAGES. 

See  EMINENT  DOMAIN.    (43  J\T.  Y.) 
RESCISSION.    (Id.) 
AGUEEMENT.    (57  Barb.) 
AMENDMENT.    (Id.) 
BOND.    (Id.) 

1.  Where  the  evidence  tended  to  prove  a 
severe,  and  probable  permanent,  injury 
to  the  plaintiff's  hand  and  wrist,  arising 
from  the  defendant's  negligence  : 

Held,  that  a  verdict  for  $2,500  ought  not 
to  be  bet  aside  »u  the  ground  that  the 
damages  were  excessive.  (Ataluy  agt. 
Tlit,  j\ew  Yurie  Ventral  Itailroad  Com- 
pany, 58  ISai'b ,  18-.) 

Bee  CAKKIKKS    (Id.) 

IlUSlJAND  AND    WlFB.    (Id.) 

WATEK.    (Id  ) 
EVIDENCE      (•£  Lansing.) 
STATUTE  OF  FRAUDS.  (Id.) 

DEBTOR   AND  CREDITOR. 
J    Where  the  plaintiff,  a  foreign  corpora- 


tion, brought  an  action  against  one  of 
its  stockholders  to  recover  an  install- 
ment due  on  stock,  subscribed  for  by 
him,  and  the  only  defence  relied  on 
was,  that  a  creditor  of  the  plaintiff  had 
obtained  a  judgment  against  it  ;  and  on 
proceedings  supplementary  to  the  ex- 
ecution '  thereon,  an  order  had  been 
made  restraining  the  defendant  front 
paying  the  debt,  a  receiver  had  been 
appointed  and  had  duly  qualified  in 
such  proceedings,  though  no  demand 
was  ever  made  by  such  receiver  upou 
tiie  defendant  for  the  said  debt  : 

Held,  that  the  plaiatiff  was  entitled  to 
recover,  and  tiiat  the  defendant  could 
have  taken  the  order  of  the  court 
directing  the  payment  by  him  of  the 
amount  of  the  debt  which  would  have 
protected  him  in  such  payment.  (Glen* 
ville  Woolen,  Co.  agt.  Itipley,  43  N.  Y., 


See  APPROPRIATION  OF  PAYMENT.  (Id.) 

PAYMii.vr.     (Id.) 

2.  Although  one  may  have  intended  to 
defraud    the  creditors  of  another    by 
taking    and   converting   his     property 
into   cash,  such  intention  will   be  ren- 
dered harmless   by   his  delivering  the 
proceeds  of  the  sale  to  the  deiitor,  or 
his  wife  who  is  his  authorized  agent. 
(Cramer  agt.  Blood,  57  Barb.,  155.) 

3.  And  if  he  subsequently  receives  a  por- 
tion of  sucli  proceeds,  \viih  like  intent, 
from  the  debtor's  agent,  for  ihe  use  of 
the   debtor    and   hia    wife,    and  to    be 
handed  over  to  them,  or  for  their  use, 
as  they  may  want,  such  intent,  will  be 
rendered  harmless  by  his  paying  over 
the  money  to  creditors,  or  to  ttie  debtor, 
or  his  wile,  by  his  directions.  (Id.) 

4.  A  settlement  between  such  person  and 
the  debtor,  and  payment  of  the  amount 
due  for  such   property,  or  its  proceeds, 
will   discharge   the    former,  from   any 
liability  to  creditors  of  the  owner  who 
subsequently  obtain  judgments  against 
the  lauer.  (id.) 

5.  A  creditor  at  large  of  another  is  not  in 
a  situation  to  question  the  l/oita  fides  of 
the  debtor's  property,  or  the  right  of 
a  third  person  to  t.ike  such  property,  or 
his  right,  to  retain  the  proceeds   of  its 
sale,    (/u.; 

6.  The  statute  in  relation  to  conveyances 
of  a  debtor's  property  with  the  intent 
to  delay,  hinder  and  defraud  his  cred- 
itors, has  no  application  to  a  fraudulent 
transfer  of  sucli   property    by  any  one 
except  the   debtor;    ami   no   one   can 
avail    himself  of  tne  statute  except  a 
creditor  who   is   hindered,  delayed   or 
defrauded  thereby.    A  creditor  at  large 
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cannot    be   hindered  by  such  transfer, 
within  ilie  purview  of  the  (statute.  (Id.) 

7.  Where  the  cause  of  action  t-et  out  in 
tlie  compliant    was   tliat  tlie  defendant 
had  iii  hi*   possession  eitlier  the   prop- 
erty tit'  llie  plaintiff's  judgment  debtor, 
or  its  proceed:*,  for  which  lie  had  never 
accounted,  ami   tiie   retiree  found  that 
before    the    plaintiff's    judgment   was 
rendered,  llie  defendant  had    fully   ac- 
counted  witli    llie   debtor   for  all    the 

}>roperty,  and   proceeds  of  property  iu 
iis  JM i.-M-s.-iuii : 

Held,  that  the  referee  should  have  granted 
a  nonsuit.  (Id.} 

8.  As  a  general  rule,  remedies  upon  the 
primary  debt  and  upon   the  collateral 
security  uiay  be  prosecuted  at  the  same 
time,  even  to  judgment  and  execution 
though   only  one   satisfaction   can   be 
oblain.-l.     (Tlit  Corn  F.cclaut<je  Int.  Co. 
agt.  Uidicoclc,  57  Barb.,'^\.) 

9.  If  an  attempt   be  made  to  collect  the 
judgment   buth   upon   the  original  and 
the  collateral  security,  that  can  always 
be  prevented,  or  remedied,  by  the  order 
of  the  court.    (Id.) 

10.  There  is  no  legal  objection  to  pursuing 
remedies  upon   the    primary    and   the 
collateral  security  simultaneously.  Nor 
is  it  an   rtlecmai    bar  to   the  obtaining 
of  a  judgment  upon  the  original  demand, 
that   ii, e  suit  upon    the   collateral   has 
been  lirst   put   in  judgment,  and  that 
one  of  the  defendants  in  that  judgment 
is  tlie   sole    defendant  ill    the  action 
upon  the  original  claim.    (Id.) 

11.  The  true  test  is,  has  satisfaction  been 
had}     If  so,  all  other  proceedings  will 
be  slaved  |  if  not,  they  will  be  allowed 
to  be  continued.  \Id.\ 

12.  Where  debtors,  immediately   before 
making  an  assignment  for  the  benefit 
of  creditors,  bought  merchandise  which 
they  did   not   intend  to   pay   for,   but 
which  they  sold  on  credit,  and  assigned 
'the   debt,   owing  for    the  price  to  the 
assignee ;   and  at  the  time  of  making 
the  agreement  retained  a  large  amount 
of  money  from  the  assignee,  for  their 

:.  own  use  ;  and  allowed  money  to  be  re- 
tained by  clerks,  fraudulently,  either 
for  their  own  use  or  for  the  benent  of 
the  assignors : 

Held,  that  these  facts,  unexplained  by 
the  debtors,  were  amply  sufficient  u> 
warrant  a  linding  that  the  assignors 
were  actuated  by  a  fraudulent  intent 
iu  making  the  assignment ;  and  that  in 
the  absence  of  any  proof  explaining  the 
.presumption  of  fraud  arising  from  such 
'acts,  it  was  the  duty  of  the  court  below 


to  have  so  found.     (Tl<t  Waverfy  Na  • 
liunal  Sank  agt.  HaUey,  57  Barb  .,  ~M1J  ) 

13.  Mere  delay  by  a  creditor  in  entering 
judgment,  or  issuing  an  execution,  is 
not  sufficient    to  warrant   any    liuding 
of  Collusion,  so  as  to  defeat  a  purchase 
made   by  the  judgment   creditor  at  a 
sheriff's    sale    under     the    execution.  • 
(  Devue  agt.  Brandt,  58  Barb.,  493.) 

14.  A  judgment  creditor,  after  instituting 
proceedings   supplementary   to  execu- 
tion, against  his  debtor,  may  abandon 
MICH  proceedings,  and  commence  an  ac- 
tion in  his  own  name,  to  set  aside  as»- 
f  ignme-.its  of  a  bond  and  mortgage,  by 
the  debtor  and   his   assignee,  as  with- 
out consideration  and   fraudulent  and 
void  as  to  him,  instead  of  proceeding  in 
the  name  of  a  receiver  appointed  under 
section  ^9'J  of  the  Code.     (Bennett  agt. 
McGaire,  43  Barb.,  6^5.) 


15.  Conceding  that  where  a  receiver  has 
been  actually  appointed,  the  aitiou 
should  be  brought  by  him.  such  is  not 
the  rule  in  all  cases.  Tlie  principle 
authorizing  a  receiver  to  sue  in  certain 
cases  is  not  the  way  of  an  action  by  a 
judgment  creditor,  iu  the  nature  of  a. 
creditor's  bill,  for  the  purpose  of 
having  an  assignment  or  other  dis- 
po.-iiion  of  property  by  the-  debtor 
declared  fraudulent,  and  the  properly 
applied  to  the  satisfaction  of  the  judg- 
ment. (Id.) 

See  EVIDENCE.    (  Id  ) 
FROMISSOUV  NOTES.    (Id.) 

DECEIT. 

See  FRAUD.  (57  Barb.) 

1.  The  very  gist  of  the  action  for  deceit 
is  the  fraudulent  intent  wiih  which  the 
representation  is  made.;  and  that  intent 
is  not  established  by  proof  mer  ly  of 
the  falsity  of  the  representation  ;    bi)t 
knowledge,  when  it  was  made,  by  the 
party  making  it,  that  it  was  false,  mu  >t 
be   shown,     (liubiiisun   agl.   Jf^tint,   68 
Barb.,  IOU  ) 

2.  Where  all  the  information  possessed 
by  the  party  making  a  representation 
was  obtained   from  others,  and    there 
was  nothing  to  show   that  he  did   not 
believe,  or  had  not  the  right  to  believe, 
in  the  truthfulness  of  the  information 
he  had  received  : 

i 

Jfettl,  that  no  action  would  lie  against 
bun  to  recover  damages  for  false  rep- 
resentations. (Id.) 

DECISION  BY  JUDGE. 
Set  PRACTICE.     (2  Lansing.) 
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DECLARATIONS. 

See  CRIMINAL  LAW.  (57  Barb.) 
EVIDENCE.  (Id.) 

DEED. 

1.  An  objection  to  a  deed  that  it  is  not 
stamped  as  required  by  the  act  of  con- 
gress, is  unavailing  unless  the  party 
objecting  proves  that  the  omission  of 
stamps  was  with  intent  to  evade  the 
statute.  The  proof  lies  with  him. 
i.  Lansing,  57  Barb.,  4121.) 


5.  The  effect  oi  a  deed  delivered  as  an 
escrow  as  a  conveyace,  and  its  effect 
as  being  the  wri'tten  evidence  of  a 
contract'  between  the  parties  to  avoid 
•  the  statute  of  frauds,  should  not  be 
confounded.  The  questions  are  not 
identical.  Per  POTTER,  J.  (Id.) 

3.  Thare   is  nothing  in  the  statute  or 
common    law  that    prevents    a   party 
claiming  title  to  lands  from  purchasing 
in  outsianding  claims  of  other  persons, 
to  quiet  his  own  title  ;     and  the  deed, 
release  or  quit-claim  of  the  outstanding 
claim   is  not  void;  it  will    have  the 
effect,  at   least,  to  quiet  the  claim  of 
title  of  the  person  executing  it.    (Mar- 
bU  agt.  McMinn,  2  Lansing,  610.) 

4.  The  taking  of  such  a  deed  is  not  an 
acknowledgment  that  the  grantee  has 
no  other  title.   (Id.) 

See  AGREEMENT.    (Id.) 
EVIDENCE.  (Id.) 
REAL  ESTATE.    (Id.) 
WARRANTY.   (58  Barb  ) 

5.  In    1849    the    owners  of   certain  ajr- 
'  ricultural    lands  built  an  embankment 

thereon  as  a  highway,  and  also  to  dam 
a  stream  running  through  the  premises, 
and  thereby  create  a  reservoir  to  sup- 
ply water  by  means  of  a  culveri 
under  the  e'mbankment,  to  a  mil1 
further  down  the  course  of'  the  stream 
occupied  under  them  by  one  B.  li 
March,  1850,  the  owners  conveyed  to 
B  the  mill  premises,  with  the  privil- 
ege of  using  the  "  reservoir  dam,"auc 
in  June  of  the  same  year  contracted 
with  him  to  sell  and  convey,  with  pos 
session  until  conveyance,  other  prem 
ises  h  in"  along  the  bank  between  the 
mill  site  and  the  down  stream  side  o 
the  culvert.  B  took  possession  ot,  am 
in  1852  built  a  uew  mill  on  the  premises 
described  in  the  contract,  which  lie 
operated  with  the  said  owner's  knowl 
ed"e  by  water  supplied  from  the  reser 
voTr  through  the  culvert  by  means  of 
wooden  flume  therefrom,  aud  soon  afie 
abandoned  the  use  of  the  old  mill.  In 
1853  while  the  uew  mill  WHS  so  in  op 


eration,  the  said  owners  conveyed  the 
premises  described  in  their  contract 
with  B.  together  •'  with  the  appurten- 
ances," to  ins  assignee,  with  covenants 
of  warranty,  «nd  in  1857  they  con- 
veyed the  land  covered  by  the  reser- 
voir to  the  defendant  C. 

leld,  that  a  right  to  use  the  waters  from 
the  reservoir,  passed  by  the  grant  to 
BV  assignee,  and  C  WHS  perpetually 
restrained,  in  a  suit  against  him,  and 
the  commissioners  of  highways  brought 
by  one  having  title,  through  such  as- 
signee, from  destroying  the  reservoir, 
and  diminishing  t*he  supply  of  the 
water,  or  interfering  with  us  now  upon 
the  plaintiffs  premises.  (8iiiii>wnsa%l. 
t'tooiuiii,  2  Lansiny,  346.) 

3.  Nor  can  C  claim  an  appeal  in  such 
suit,  authority  from  the  commissioners 
of  highways,  to  inieifere  with  the 

Elaintitfs  rights  in  the  reservoir,  he 
aving  interposed  as  a  defense  a  per- 
sonal right,  no  separate  motion  having 
been  m.uie  for  non-.-nit.  etc.,  at  the 
trial  on  behalf  the  commissioners,  and 
no  evidence  having  been  gi\en  of  steps 
taken  by  the  commissioners  as  such, 
respecting  such  interference.  (Id.) 

See  DEFENSES.  ( Id.) 
EASEMENT  (Id.) 
MORTGAGE  OF  LAND.  (Id.) 

DEFENSE    ARISING.  PENDENTS 
LITE. 

See  RECEIVER.   (43  AT.  T.) 
DEFENSES. 

1.  In  an  action  for  trespass  for   entering 
and    cutting  standing  timber,  the   de- 
fendant may  interpo.se  as  a  defense,  a 
right  as    tiie  equitable  owner  of  the 
timber.    (Carpenter  agt.  Ottley,  2  Lam- 
ing, 451.) 

2.  A  deed  of  timbered  land,  with  cove- 
enants  against  the  grantor's  acts,  was 
made  and  delivered  to  the  plaintiff  who 
paid  for  the  land  only,  and  promised 
without  writing  to  convey,  the  limber 
with  the   right  to  enter  aud  cm   the 
same  to  one  with    whom   the  grantor 
had  an  unwritten  contract  for  its  eale, 
and  who  afterwards  paid  the  latter  for 
the  same. 

Held,  that  the  grantor's  vendee  of  the  . 
timber  wastheequitable  owner  thereof, 
and  not  lialle  to  the  plaintiff  who  had 
refused  performance  of  the  un written 
promise,  for  entering  under  such  prom- 
ise, aud  cutting  the  timber.  (Id.) 

3.  The  plaintiff  having  acted  by  an  agent 
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in    nogotiatinir  'he   pnrchuse,    and   in 
taking  the  conveyance. 

Held,  tliat  the  anansrements  made  by 
such  a<rent  upon  delivery  of  the  deed, 
and  after  the  contract  of  the  sale  for 
the  taking  of  the  timber,  were  adopt- 
ed by  the  plaintiff  on  acceptance  of 
the  deed,  and  became  part  of  the  res 

•    gestce.     ( Id. ) 

4.  Held    further,  that  evidence  of    the 
agreement  in  respect  to  reservation  of 
the  timber,  and  for  its  conveyance  by 
the     plaintiff,   did    not  tend  to     vary 
or    contradict    the   covenants    of    the 
deed.      (Id.) 

5.  And  tliat  the  plaintiff   was  estopped 
from   setting  up  the  statute   of  frauds. 
(Id.) 

See  ASSIGNMENT  OF  MORTGAGE.  (Id.) 
BILLS  OF  EXCHANGE.     {Id.] 
POLICY  OF  INSURANCE.  (Id.) 

DELAY. 

1.  The  neglect  to  serve  on  infant  defend- 
ants  in  a  mortgage    foreclosure  case, 
copies  of  an  amended  complaint,  is  a 
great  irregularity.  But  where  too  much 
lime  has  elapsed  and  too  many  inno- 
cent parties  are   interested,  the  judg- 
ment  will   not   be  disturbed   on   that 
ground.     (McMurray  agt.  McMtirray, 
ante,  41.) 

2.  The  want  of  appointmentofa  guardian 
ad  litem  tor  infant  defendants  in  <ncli  a 
case,  renders  the  judgment  of  foreclo- 
sure erroneous;  and  it  may  be  set  aside, 
ou  motion,  as  a  matter  of  right.      (Id.) 

3.  But  where  the  infant  defendants  could 
severally  have  moved  to  set  aside  the 
judgment  as  soon  as  they  came  of  aire, 
out  delayed  respectively  about  nine, 
seven  and  four  years,  held,  that  inno- 
cent parties  ought  not  to  sntfer  by  the 
delay.     Motion  denied,  without  preju- 
dice to  the  right  of  the  moving  parties 

.  to  briuif  an  action  of  ejectment,  or  by 
an  action  to  redeem,  in  order  to  test 
their  claim  to  set  aside  the  judgment 
of  foreclosure  as  being  absolutely  void. 
(Id.) 

DELIVERY. 

1.  To  constitute  a  delivery  of  gold  on  a 
contract  for  the  delivery  thereof,  so  as 
to  put  it  at  the  risk  of  the  purchaser, 
everything  must  be  done  by  the  vendor 
that  would  be  necessary  to  be  done  to 
discharge  a  debt,  payable  in  gold,  due 
from  him  to  such  purchaser.  (Kiiiney 
mgt.  Ford,  43  N.  Y..  587.) 


2.  It  is  not  enough  that  he  should  place 
it  (.11  the  counter  or  desk,  where   uold 
was  customarily  placed  \vhen  deliver- 
ed to  the  purchaser,  at  such  iiSMine  and 

sin  such  a  manner  that  the  pni»haser's 
agent  might,  have  seen  and  obtained 
possession  ot  it;  but  to  make  a  good 
delivery,  the  property  must,  be  put 
into  the  actual  posses>ion  and  control 
of  .the  purchaser  or  his  agent ;  and 
where  the  purchaser's  a«eni  is  actually 
present  at  the  place  of  delivery,  it  is 
the  duty  of  the  vendor  to  place  the 
property  in  his"  conscious"  possession. 
(Id.) 

3.  Accordingly,  a  deposit  by  the  vendor 
(plaintitf)  of   a  gold  check   upon   the 
purchaser's  (delendants)  counter,  in  the 
presence  of  his  agent  to  receive  such 
checks,  but  without  bringing  the  fact 
of  such  deposit   to  the    knowledge   of 
such  agent,  is  not  a  sufficient  delivery 
to  put  the  property  at  the  risk  of  the 
purchaser ;  and  a  charge  of  the  court 
to  the  jury  that  the  check   was  to  be 
deemed  at  the  risk  of   the  purchaser, 
if    placed    in    the    usual  place  of  re- 
ceiving   such    checks   by  him,    under 
circumstances      enabling      his     agent 
in  that  business   to  have  learned,  by 
directing  his  attention   to  the  matter, 
that  the  check  was  there,  although  at 
'the  moment  such  agent  was  occupied 
with  other  business;  and  that  it  was 
not  necessary  to  the  delivery  that  the 
attention  of  the  agent  should  be  actu- 
ally drawn  to  the  i  heck   by    the   ven- 
dor.    Held,  erroneous.     (Id.) 

4.  The  owner  of  a  trunk  sent,  it  -o  the 
defendant's  railroad  depot  by  an  ex- 
pressman who  placed  it  in  the  depot 
beside  the  baggasre  trrate,  which  was 
locked,  and  upon  inquiring  of  persons 
there,  engaged  in  handling  fividit  was 
referred  to  the  ticket  ngent  as  the 
person  who  t->ok  charge  of  the  bag- 
gage ;  he  went  to  the  ticket  agent's 
office,  and  t-.ld  him  ihat  there  was  a 
trunk  outside;  the  asjent  said  it  was 
right,  and  immediately  sent  I  wo  men 
to  take  care  of  it.  When  the  owner 
inquired  for  his  trunk  on  pnrch:i«iiig 
his  ticket  later  in  the  day,  it  could  not 
be  found,  though  the  ticket  agent  saJd 
he  had  seen  one  a  short  lime  beforean- 
swering  to  its  description.  Employ- 
ees of  the  defendant  also  said  it  had 
been  delivered  upon  the  presentation 
of  a  check.  In  an  action  to  recover 
the  value  of  the  trunk  a:id  its  con- 
tents, 

Held,  that  there  was  sufficient  evidence 
of  delivery,  and  a  11011  suit  was  wrong. 
(Rogers  ajjt.  Lung  Island  R.  2i.  Co,  '2 
Lansing,  269.) 
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5.  Gros tenor  agt.    77^  2V.    T.  Central  R. 
R    Co.  (39  N.  Y.,  3J),    distinguished. 
..(#•) 
Ser  BILLS    OF  EXCHANGE    AND  PROM- 

I8SOKV   NOTK8.       (Id  ) 

DEMAND. 

1.  Jt  is  the  duty  of  one  who  has  received 
money  10  the  use  of  another  to  pay    it 
over,  and  no  demand  is   necessary   by 
the  latter  before  the  action.     (Howard 
agt.  France.  43  iV.  Y.,  593  ) 

2.  A  party  having  money  ot  another  in 
his  hands,    his  denial    of  the  owner's 
right,  and  stoppage  of  the  payment   of 
his  check  for  the  amount  which   has 
come  to  the  possession  of  such  owner, 
are  equivalent  to  demand  and  refusal. 
(Id.) 

See  CONTRACT.    (Id.) 

DEMURRAGE. 

1.  An  intermediate  consignee,  having  no 
interest  or  ownership  in  the  property, 
held  not  to  be  liable  for  demnrraire  on 
account  of  the  unreasonable  delav  in 
unloading  at  Buffalo.  ( Dart  agt.  °J7,i- 
tiny,  '-I  Lansing,  383.) 


1.  A  demurrer  to  a  pleading  admits  all 
the  material  facts  stated  in  that  plead- 
ing, but  alleges  that  those  facts  in  law 
do  not  constitute  a  cause  of  action  or 
defense,  as  the  case  may  be.     (Groes- 
beeck  agt  Dtuiscomb,  ante.  302.) 

2.  A  demurrer  admits  all  the  allegations, 
but  it  admits  nothing  but  what  is  mate- 
rial and  well  pleaded,  and  it  is  only  * 

.  technical  admission,  and  does  not  in- 
volve a  confession.  Conclusions  of  law- 
are  never  admitted  by  a  demurrer.  (Id.) 

See  CONTRACT.    (43  N.  Y.) 

DEPUTY  SHERIFF. 
See  SHKRIFF.     (43  N.  Y.) 

DESCENT. 

1.  On  the  26th  of  October.  1848,  B.  M. 
died  intestate,  seized  in  fee  of  certain 
premises,  leaving  no  widow  or  des- 
cendants him  surviving,  but  leaving  a 
Sister  M.  C.,  and  a  grand-nephew.  A. 
M.  W.,  his  "lily  heirs  at  law.  M.  C. 
and  A.  M  W.  inherited  the  hinds,  as 
tenants  ia  common,  iu  fee,  and  after- 


wards made  an  amicable  partition,  by 
which  the  premises  tell  lo  the  share 
of  A.  M.  W.,  and  a  release  of  the  same 
was  made  to  him,  by  M.  C..  dated  May 
15,  1849.  A.  M  \V.  died  November 
22,  1849,  seized  in  fee  of  his  portion  of 
said  lands,  intestate,  unmarried  and 
without  descendants,  and  leaving  no 
father,  but  leaving  a  mo  her,  M.  H. 
who,  after  the  death  of  her  first  hus- 
band, the  father  of  A.  M.  \V..  mid 
during  the  lifetime  of  A.  M  W.,  had 
married  a  second  hnsU.ii'i,  G.  .H.,  by 
whom  she  ha<l  children,  brot hers  and 
Bisters  of  the  half  blood  to  A.  M.  W., 
but  not  of  the  blood  of  B  M  the  an 
cestor  of  A.  M.  W.,  tud  who  were 
living  at  his  death  : 

He'd,  1.  That  A.  M  W.  and  M.  C.,  being 
tenants  in  common,  each  was  seised 
solely  or  severally  of  his  individiral 
share  of  the  land  :  and  all  there  was 
of  unity  between  them  was  of  posses- 
sion, not  of  estate,  in  the  land.  .•„'.  That 
such  possession  they  could  sever  and 
divide,  and  assign  to  each  his.  separate 
part  by  parol ;  and  the  releases  which 
they  executed  effected  nothing  more. 
Neither  acquired  any  new  estate.  3. 
That  upon  the  death  of  A.  M.  W.,  in- 
testate, unmarried,  without  descend- 
ants, leaving  no  father,  the  fee  des- 
cended to  his  mother,  M.  H.,  and  to 
the  exclusion  of  the  brothers  and  sisters 
of  the  half  blood  of  A.  M.  W  ,  they 
not,  being  of  the  blood  of  B.  Y .,  the 
ancestor,  of  A.  M.  W.  (Conki,  /)  agt. 
liioicn,  57  Barb.,  X!65J 

DESERiION. 

See  CONSTITUTIONAL  LAW.  |5L  Jfirl.) 
ELECTIONS.    (Id.) 

DEVISE. 

1.  R..  by  will,  after  the  payment  of.  bin 
debts,  yave  t<o  his  executor  .ill  hio  es- 
tate, in  trust  for  the  following  uses 
and  purposes :  to  pay  and  apply  the 
whole  net  income  to  the  use  and  sup- 
port of  his  mother  and  his  wife  (the 
defendant),  share  and  share  alike, 
during  the  life  of  his  mother,  permit- 
ting them  to  occupy  his  farm  during 
her  life;  and  upon  her  death  to  pay 
two  specified  legacies.  He  also  directs 
the  executor  to  invest  a  certain  suin, 
and  apply  the  income  to  ;he  support 
of  certain  legatees.  By  'Jjfi  lifth 
clause,  he  gave  "all  the  test,  -f.-i.ino 
and  remainder  of  his  said  ostar  ..>  his 
beloved  wife  Jane  Ueac  a •  iu  lo<  her 
heirs  and  assigns  forevet  »,hi«jh  vas 
10  be  accepted  and  rece'  -  id  in  lief  -'( 
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dower  and  right  of  dower;  and  lie 
thereby  authorized  and  empowered  his 
said  "  executor  to  sell  and  convey  his 
real  estate  at  any  time  after  the  death 
of  his  said  mother,  and  to  (my  over  the 
proceeds  thereof  !O  his  said  wife." 

•Jleltl,  that  the  power  to  sell,  given  to 
the  executor,  was  legal  and  valid,  as 
a  power  in  trust,  and  not  inconsistent 
with  or  repugnant  to  the  residuarv  de- 
vise. (Skinner  agt.  Quinn,  43  tf.  Y., 
99.) 

2.  A  devise  of  land  to  trustees  directing 
them  to  execute  and  deliver  to  a  cor- 
poration a  deed  of  conveyance  thereof, 
for  the  uses  and  purposes  and  with  the 
restiictions  set  forth  in  the  will,  cre- 

.  ates  no  valid  trust,  in  such  trustees, 
and  gives  i hem  no  i  iile  ;  hut  vests  im- 

.  mediately  and  absolutely  in  such  cor- 
poration ilic  land  devised.  (Adams 
agt.  Perry,  43  N.  Y.,  487.) 

3.  Where  executors  under  a  power   of 
sale  liiven  by  the  will,  sell  real  estate 
specitica'ly  devised  by  ihe  same  will, 
the  avails  become  assets  in  their  hands 
for  the  payment  of  debts  and  legacies  ; 
but  the  residue  of  such   assets,   atter 
the  payment  of  debts  and  legacies,  be- 
long  to  the   devisee,   and   should    be 
paid    to   him.     (Erwin,  agt.   Loper.  43 

;    N.  Y.,y^i.) 

See  ACCUMULATIONS     (Id.) 
PERPETUITIES.    (Id.) 
WILLS.    (Id.) 


DISCHARGE    OF   LIABILITY. 

See    BILLS    or  EXCHANGE.       (2    Lan- 
sing. ) 
PBOMISSOUY  NOTES.  (Id.) 


DIVORCE. 

1.  Section  135  of  the  Code  forbids  the 
court  to  allow  a  defendant,  in  an  ac- 
tion of  divorce  commenced  by  service 
bv  pulilifation.  to  come  in  and  defend. 
('Denim  agt.  Denton,  ante,  2'21.) 

2.  Where  a  judgment  of  divorce  has  been 
regularly  and  fairly  obtained,  it  ought 
to  be  considered  as  final  and  conclusive 
unless  reversed  on  appeal.     (Id.) 

3.  But  where  such  a  judgment  has  been 
obtained    by   fraud,    and    especially 

where  both  purtit-s  to  be  affected  by  a 
vacatiir  of  the  judgment,  have  been 
parties  to  the  fraud,  the  judgment 
should  be  set  aside  and  the  injured 
party  permitted  to  defend  herself  a- 
gaiust  the  charge  of  adultery,  on  which 


the  judgment  of  divorce  was  obtained, 
(Id.) 

4.  Where  as  in  this  case,  both  the  plain- 
tiff'and  the  woman  he  has  married  have 
conspired  to  impose  upon  the  court,  and 
have    thereby    obtained    a   judgment 
which  would  never  have  been  ordered 
had  the  whole  truth    been   disclosed, 
they  cannot  be  permitted  10  enjoy  the 
fruit  of  their  unfair  practices.     (ld.\ 

5.  Every    court    of   record,   unless    re- 
strained   by  positive    enactment,    has 
the    power  to    vacate    its   judgment* 
when  it  is  established  that  they  were 
obtained  by  fraud.     (Id, ) 

6.  If  the  provision  of  the  Code  sanctions 
such  proceedings  to  obtain  a  judgment 
of  divorce  as  was  resorted  to  HI  this 
case,  and  binds  the  hands  of  the  courts 
so  that  no  relief  can   be  afforded,  the 
sooner  such  legislation  is  repealed  the 
better  for  the  peace  and  good  order  of 
society.     (Id.) 

7.  A  decree  of  divorce  obtained  in  another 
state  upon  a  personal  service  of  process 
upon   the  defendant  in   this   state,  i< 
valid  and  effectual,  so  far  as  the   plaiii- 
tiff  is  concerned.    (Holmes  agt.  Holmet, 
57  Barb.,  305.) 

8  In  an  action  by  a  husband  against  hi« 
wife,  for  a  decree  declaring  a  divorce 
obtained  by  her,  from  her  former  hus- 
band, in  Illinois,  void  for  waut  of 
jurisdiction  and  for  irregularity,  the 
complaint  admitted  that  both  parties 
went  to  Illinois,  and  thai  both  appeared 
iu  the  action  there  : 

Held,  that  such  appearance  clearly  gave 
the  court  jurisdiction  over  the  persons 
of  both  parlies;  and  whether  the  court 
could  grant  a  divorce  depended  not  on 
jurisdiction,  but  upon  the  pleadings  and 
evidence  in  the  ca.se:  , 

Held.  also,  that  the  plaintiff  could  not 
avail  himself  of  such  causes  to  have  a 
marriage  beiweeu  him  and  the  defend- 
ant declared  void,  when  he,  at  the 
time,  had  knowledge  of  the  divorce, 
and  that  the  defendant  had  gone  U» 
Illinois  to  procure  one.  (Kinnier  agt. 
Kintiier,  58  Barb.,  244.) 

9.  Even  if  the  court  could,  within  a 
proper  time,  declare  a  judgment,  for 
divorce,  rendered  in  the  state  of  Illinois, 
void,  no  such  action  should  be  taken 
after  the  judgment  has  become  abso- 
lute, and  the  nine  for  appealing  has  ex- 
pired, so  that  it  cannot  be  reversed  in 
that  state.  The  judgment  is  then  final, 
and  the  rights  of  the  parties,  nnder  it, 
are  perfect ;  and  this  court  should  not 
interfere  '.vith  it.  (Id.) 
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DOWER. 

1.  A  suit   brought   by   a  widow    to   set 
aside    an    iiist.riuneiit    by    which    she 
elected  to  accept  certain   provisions  of 
of  the  will  in  lieu  of  dower,    is   not   a 
proceeding  for  the  recovery  of  dower, 
within    the    meaning   of    the  Revised 
Statutes,  compelling  her  to  take   such 
proceed  ing  within  a  year.     (Chamber- 
lain agt.  Chamberlain,  43  JV.  F.,424.) 

2.  Under  a  condition   requiring  the  de- 
visee and  legatee  ('the  widow  as  well 
as  others)  to  renounce  all  claim  to  any 
share  or  hrerest  in  the  estate  other 
than  as  given  by  ihe  will,  without  ex- 
ception, the  court  cannot  except  from 
the  operation  and  effect  of  the  condi-, 
tion,  any  part  of  ilie  estate,  although 
its    attempted     disposition     bv    other 
clauses  in   the   will  is   held    invalid. 
(Id.) 

DRAFTS. 
tfee  BILLS  OF  EXCHANGE.    (43  N.  Y. ) 

DURESS. 
Btt  BONA  FIDE  HOLDER.    (43  N.  Y.) 

BURDEN  OF  PllOOF.      (Id.) 


E. 

EASEMENT. 

1.  Thegnvntof  aright  to'coudnct  water 
by  means  of  pipe  laid  beneath  the  sur- 
face of  land,  from  a  spring  thereon, 
is  a  grant  of  an  easement,  and  not  of 
any  pai.t  of  'he  land  itself.  (McMullin 
agt.  Wooley,  2  Lansing,  394.) 

9.  The  existence  and  uses  of  such  an 
.easement,  by  the  grantee  thereof,  con- 
•  •titntes  no  In-each  of  a  covenant  for 
qniet  enjoyment,  or  of  warranty  in  a 
subsequent  deed  by  his  grantor. 
.(/«*•) 

'3,  It  seems  that  to  protect  himself 
against  an  easenent  uron  land,  the 
purciiii.-er  must  take  a  covenant  against 
Uictuubrances  (Id. ) 

EJECTMENT. 

1.  SemJtle.  that.  iii!Mi  action  of  ejectment, 
proof  that  a  party  other  than  the  de- 
fendant, and  from  whom  he  does  not 
•claim,  holds  merely  a  sheriff's  certifi- 
cate ot  sale  of  the'land  in  question,  is 
no  ilefe'ise  (Cfttger  agt.  Dougherty, 
4&JT.  Y.,  107.) 


See  TENANCY  AT  WILL  AND  BY  SUFFER- 
ANCE. (Id.) 

2.  Upon  recovery  in  an  action  for  pos- 
session of  land',  interest  on  the  value 
of  each  annual  rent,  which  might  have 
been  obtained  for  the  land,  is  allowa- 
ble bv  wav  of  damages.  (Low  agt. 
Pur<>y,  2  IJansing,  422. ) 


ELECTION   OF  ACTIONS. 

1.  Judgment  against  E  as  maker,  G  aa 
first  and   T    as  second    indorser  of  -a 
promissory  note,  was  enforced  by  exe- 
cution   sale    of    G's    land,  at  "which 
T    was      the      purchaser      for     the 
amonnt  due    upon   the    judgment,  he 
having   become    the  assignee  thereof, 
and  expenses.     T  agreed  to  give  three 
years  to  redeem,  and    persuading  M 
that  nothing  haii  been  7-ealized  toward 
satisfying  the  judgment,  agreed  with 
him  to   satisfy  it  on  receiving  certain 
payments,  in  the  aggregate  considera- 
bly less  than  the  amount  due  thereon, 
and  also  assigned  his  certificate  of -sale, 
to  G  on  payment  to  the  latter  of  a  sum 
in    frll    of.  and  nearly  equal    to   the 
amount    of   his  bid.     T  satisfied    the 
judgment,  as  against  all  of  the  defend- 
ants   therein,    on    payment    by   M  as 
agreed  ;  and    when  G  learned    of  the 
transaction  he   sned  T,  and  recovered 
judgment    for  the  amount  paid  on  as-' 
signment    of   the   certificate:     but  T 
being  deceased,  tis  estate  paid  but  part 
of  the  judgment. 

Held,  that  G  had  an  election  npon  discov- 
ery of  the  satisfaction  given  to  M 
either  to  ratify  it.  and  claim  to  recover 
from  T  the  amonnt  which  he  had  paid 
to  the  latter,  or  to  ratify  the  execution 
sale  and  recover  from  M,  as  principal 
flebtor,  upon  the  theory  that  he  (G) 
had  paid  the  judgment  ;  but.  that 
having  elected  to  pursue  the  former 
remedy,  he  could  not  recover  after- 
ward from  M  the  balance  of  his  judg- 
ment against  T.  (Goss  agt.  Mather, 
2  Lansing,  283. ) 

2.  After  six  months  are  elapsed  from  tne 
delivery  of     posse^-sion     of    demised 
premises  under  an   execution  upon  -a 
judgment  in  ejectment   in  favor  of  the 
landlord,  the  tenant's  right  of  redemp. 
tion  under  the  statute  (3  R.  S  .  506,  $33) 
cannot  be  revived  by  the  issuing  of    a 
new  writ  npon  the  judgment  made  ne- 
cessary by  his  unlawfully    re  entering 
upon  the  premises.     (  Van    Kensselear 
agt.  Wlutbeck,  2  Lansing,  498.) 

3.  And  it  seems  that  the   tenant  cannot 
enlarge  the  time  allowed  him   for  re- 
demption     under     the     statute,       by 
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wrongfully  retaking  possession  before 
the  original  execution  inn  out,  and 
thus  rendering  tbe  execution  incom- 
plete (Id.) 

4.  The   provisions  of  the  article  of  the 
Revised  Statutes  entitled.  ^Of  the  re- 
covery of  PQMMMOB  ot  demised  prem- 
ises for  non-payment  of  rent,  by  eject- 
ment," are  applicable  to  the  so-culled 
manor  leaser.    (Id ) 

5.  Nor  is  the   relief  upon  judgment   in 
ejectment  upon   such  leases,  limited  at 
common  law   to  a  rigiit  to  hold  posses- 
sion of  the  land  for  time  sufficient   to 
satisfy  the   rent   in   arreur,    costs,  &c. 
lid) 

See  DEED.   (Id.) 

VKM>OU     AND     PURCHASER     OF 
CHATTEL.  (Id.) 

ELECTIONS. 

1.  Inspectors  of  election  have  no  right  to 
exclude  the  vote  of  an  individual,  on 
the  ground  that  the  person  ottering  it  is 
a  deserter  from  ihe  army;  where  there 
is  no  evidence  produced  before  them 
of  the  conviction  of  cuch  person  as  a 
deserter,  ami  his  consequent  forfeiture 
of  the  rights  of  citizenship.  (Gotcheu* 
agt.  Jfq&ewA,  58  Uarb.,  152.) 

EMINENT  DOMAIN. 

1.  Upon  the   application   of    a  railroad 
company  to  appropriate  lands  by  the 
exercise   ot  the  right  of  eminent  do- 
main, delegated  to  it  under  the  general 
railroad  ads,  ii  is  for  the  court  to  de- 
cide as  to  the  necessity  and  extent  of 
such  appropriation,  and  the  determina- 
tion of  the  board  of  directors  of  such 
company  is  not  conclusive   upon   that 
question.     (lteiis.i.  <£•  Sar  Co.  agt   Da- 
vit, 43  N.  Y.,  137.) 

2.  The  acquisition  of  lands  for  specula- 
tion or  sale,  or  to  prevent  interference 
by    competing    lines    or    methods    of 
transportation,  or  in  aid  of  collateral 
enterprises,  remotely  connected    with 
running  or  opening  of  the  road,  al- 
though they  may  increase  its  revenue 
and  business,  are  not  such  purposes  as 
authorize  the  condemnation  of  private 
property  therefor.     (Id.) 

3.  Accordingly,  where  a  railroad   com- 
pany, having  one  of  the  termini  of  its 
road  upon  a  navigable  water-way  ex- 
tending into  the  territory  of  A  fo'reign 
power,  in  its  application  for  the  acqui- 
sition of  certain  lands,  situate  on  the 
shore    of   such    water-war    near  the 
gaid  terminus,  alleges  as  a  prominent 


reason,  for  their  condemnation,  that  a 
charter  had  been  granted  bv  such  for- 
eign government  for  the  construction 
of  a  ship  canal  connecting  the  said 
water-way  with  other  navigable 
waters,  which,  when  completed,  would 
greatly  increase  the  business  of  the 
railroad,  and  that,  the  lands  were  need- 
ed tor  the  construction  of  slips  Hud 
docks  for  the  accommodation  of  ves- 
sels bringing  freight  to,  or  taking  it 
fiom  the  said  road,  and  of  tenements 
for  the  employes  of  the  railroad,  and 
to  meet  the  requirements  of  the  antici- 
pated increased  business  ;  and  it  ap- 
peared from  the  proofs  that  the  com- 
pany already  had,  at  such  terminus,  a 
convenient  and  accessible  water  front 
and  docks,  which  were  used  but  in 
part,  and  were  capable  of  exten3ion 
on  its  own  premises,  and  it  did  not  .ap- 
pear lhat  the  work  on  the  ship  canal 
referred  to  had  been  commenced,'  or 
that  the  capital  to  construct  it  had 
been  secured.  Held,  that  it  was  not 
sufficiently  shown  that  the  lands  were 
required  for  the  present  or  prospective 
business  of  the  corporation  within  the 
meaning  of  the  statute,  and  they  could 
not  be  taken  against  the  will  of  the 
owner.  (Id.) 

4.  The    taking  of  private   property   for 
public  uses  is  in  derogation  of  private 
right,  and  in  hostility  to  the  ordinary 
control  of  the  citizen  over  his  etsate, 
and  statutes  authorizing  its  condemna- 
tion are  not  to  be  extended  by  infer- 
ence or  implication.    (Id.) 

5.  Depreciation  in  the  value  of  property, 
resulting  from  alterations  and  changes 
made  in  the  neighborhood,  for  a  pub- 
lic purpose,  under  an  act  of  the  legisla- 
ture, in  general  furnishes  no  ground  of 
action  to  the  owner  of  the   damaged 
property     while     it     remains    intact. 
(Cottar  agt.  Mayor  of  Albany,   43  JIT. 
Y.,  399.) 

6.  Accordingly,  where,  in  pursuance  of 
an   act  of    the   legislature,    a    public 
bridge,  connecting  a  pier  with  the  ad- 
joining land,  was  removed,  by  reason 
of  which  it  was  made  necessary,  in  or- 
der to  reach  the  store  of  the  plaiutitt's, 
to  go  over  another  bridge,  at  a  much 
greater  distance.     Held,  that  the  dani*- 
ages  resulting  to  the  plaintiff's  proper- 
ty were  top  remote,  and  could   not   be 
recovered  in  an  action  brought  against 
a  municipal  corporation,  who  by  bond 
had  assumed  the  liability  of  the  Stale. 
(Id.} 

EQUITABLE    OWNERSHIP. 
See  DEFENSES.  (2  Lansing.) 
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EQUITABLE     SET  OFF. 

1.  Equity  requires   that   cross   demands 
be  sel.  off  against  each   other,   if,  from 
the  nature  of  the  claim  or  the  s  tuation 
of    the    parties,    justice  cannot  other- 
wise lie  done.     (Smith  agt.  Felton,  43 
N.  F.,  419.) 

2.  The  insolvency  of  one  of  the  parties 
is  a  sufficient  ground   for  the   allow- 
ance of  a  set-off  in  equity.     (Id.) 

3.  Accordingly,  held,  that,  the  amount  of 
a  partnership  deposit  with   an  ineolv 
ent  banker  was  a  proper  subject  of  set- 
off  in  an  action  brought  by  the  a-signee 
in  trust  for  creditors  of  such   banker, 
on  a  note  held  by  the  banker  made  by 
one  of  the  partners  and   endorsed  by 
the  other  for  partnership  purpos-es,  al- 
though such  note  was  not  due  at  the 
time  of  the  assignment.     (Id. ) 

EQUITY. 

Where  a  court  of  equity  acquires  juris- 
diction for  the  purpose  of  compelling 
specific  performance  of  a  contract  ill 
reference  to  land,  if  it  appear  that  an 
accounting  between  the  parties  of  the 
rents  and  profits  is  proper  it  will  pro- 
ceed to  order  such  accounting  and  to 
direct  the  payment  by  any  one  of  the 
parties  of  the  amount  of  such  rents  and 
profits  found  due  from  him.  (Taylor 
agt.  Taylor,  43  Jf.  Y.,  578.) 

2.  It  is  a  universal  rule  with  a  court  of 
equity  never  to  permit  injustice  to  be 
done,  or   a   wrong   to   go  unredressed 
upon  mere  technical  objections,  if  the 
court   has    jurisdiction  of  the   subject 

.  matter  and  of  the  pat-ties;  especially  if 
such  injustice  lies  in  the  way  of  the  en- 
forcement, bv  the  court  of  its  own  judg 
ment.  (De  Bemer&gi.  Diew,  57  Barb., 
448.) 

3.  When  a  court  of  equity  obtains  juris- 
diction of  an   action  fur  any    purpose 
for  which  it.  is  authorized  to  give  judg- 
ment,  it   holds   such    jurisdiction   for 
every   other   purpose;    especially   for 
the  purpose  of  giving  effect  to  its  judg- 
ment.   (Id.) 

4.  Courts  do  not  relieve  from  acts  done 
under  a  false  impression  as  10  the  facts, 
though   under  a   mistake  of  the  law. 
The  "parties  must  be  left  to  other  rem 
edies  founded  on  fraud,  if  it  existed ; 
or,  if  relief  can  be  grunted  in  any  case 
for  mistake  of  the  law.  founded  on  the 
fact  that  the  adverse  party  had  parted 
with  nothing  of  any  real  value.  (Garner 
agt.  Bird,  57  Barb.,  277.) 

See  INJUNCTION.    (Id.) 


JURISDICTION.    (Id  ) 
PRINCIPAL  AND  AGENT,  fid.) 
RKFOKMI.VG  INSTRUMENTS,    i  Id.) 
SPECIFIC  PERFORMANCE.  (Id.) 
SPECIFIC  PERFORMANCE.  '58  Barb.) 
TRUSTS  AND  TRUSTEES.  (Id.) 

ERROR. 

iVhen  evidence  has  been  improperly  re- 
jected and  the  judgment  is  songlit  to 
be  sustained  on  the  ground  that  the 
facts  established  by  the  verdict  show 
that  the  evidence,  if  admitted,  would 
not.  have  changed  the  result,  it  must 
appear  that  unch  is  necessarily  the 
effect,  of  the  verdict:  not  that  the  jury 
miff/it,  but  that  they  must  have  found/ 
as  claimed.  (Starlird  agt.  Uarront, 
43  N.  Y.,  200) 

See  APPEAL,  (Id.) 

ARREST  OF  JUDGMENT.    (Id.) 
FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW.    (Id.) 
PLEADINGS.     (Id.) 
WITNESS.     (Id.) 

ESTATE  FOR    LIFE. 

See  DEVISE    AND  BEQUEST,    (2    Lant- 

ing.) 

EXECUTORS  AND  ADMINISTRATORS. 
(Id.) 

ESTOPPEL. 

1.  The  fact,  that  taxes  levied  npon  as- 
sessments made  in  a  defective  and  ille- 
gal   manner    in    previous   years,    had 
been  paid  by  the  owners  of  the  prop- 
erty, creates  no  estoppel  upon  their  ob- 
jecting to  the  validiiy  of  an  assessment 
subsequently  made  in  the  same  defect- 
ive mode.     (Cruger  agt.  Doug/ierty,  43 
If.  Y.,  107. ) 

2.  There   can   be  no  estoppel  in  pai*  in 
behalf  of  one   having  lull  knowledge 
of  all   the   facts.     And   this  principle 
extends    to    the    case    of  the   party's 
agent,  having  such   knowledge,  when 
negotiating  the  contract  out  of  which 
the  estoppel  is  claimed  to  arise.     (Ba- 
ker asrt.  Unwn  Mut.  Life  Ins.  Co.,  43 
JT.  Y.,  283.) 

3.  An  acknowledgment  on  a  policy  of 
lite  insurance  of  so   much   money  re- 
ceived in  cash,  is  between  the   imme- 
diate parties  to  the  contract,  but  an  ad- 
mission, and  liable  to  be  contradicted. 
(Id.) 

1.  And  where  the  husband  procures  a 
policy  of  insurance  on  his  own  life, 
but  payable  to  his  wife,  and  the  con- 
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tract  is  on  its  face  with  her  as  the 
'assured,"  if  slie  adopts  such  policy 
and  sues  upon  it,  her  claim  must  be 
subject  to  such  stipulations  and  condi 
tious  as  were  made  by  the  husband  on 
entering  into  the  contract  with  her. 
(Id.) 

5.  Where  a  party  gets  nothing  by  the 
contract  sought  to  be  enforced  against 
him  —  neither   title  nor   possession   of 
property  —  he    is    not    estopped    from 
setting  up   his   defense.     (ante*  agt. 
Dodge,  5?  Barb.,  84.) 

6.  An  estoppel  cannot  be  predicated  upon 
a  nudum  factual.    (Id.) 

7.  If  the  whole  arrangement  for  the  sale 
mid  purchase   of    a  patent   is   nv.dam 
pattum,   a  stipulation    that   the    pur- 
chasers shall  nor,  dispute  the  vendor's 
right  and  title,  and  will  not  set  up  any 
defense   against  the    validity   of    the 
patent,  in  any  action   against  them  to 
enforce  their   promises,  is  as  void   as 
any  other  part,  and  cannot  estop.  (Id.) 

8.  To  a  suit  brought  for  the  partition  of 
a  lot,  several   persons  who  owned  the 
rear  part  thereof  were  all  made  narties. 
In  the  decree  in  that  suit  the  descrip- 
tion of  the  property  ordered  to  be  sold 
did  not  include  the  rear  of  the  lot.    All 
the  parties  naviug  any  title  to  the  lot, 
gave  releases,  except  F.      On  the  sale 
the  whole  lot  was  sold,  and   F.   was 
paid,  and  gave  a  receipt  for,  her  share 
of   the   proceeds,  but  executed  no  re- 
lease.   She,  knowing  of  the  sale,  made 
no  objection  thereto  : 


,  that  her  acts,  in  not  objecting  to 
the  sale,  and  afterwards  receiving  pay- 
ment for  her  share,  estopped  her,  and 
her  representatives,  from  claiming  any 
interest  in  the  land  ;  and  that  the  sale 
of  the  lot  under  the  decree  in  the  par- 
tition suit,  was  to  be  considered  as  con- 
veying a  good  title  to  the  whole  lot, 
although  it  was  not  correctly  described 
in  such  decree.  (Garnar  agt.  Bird,  57 
Barb.,  277.) 

9.  Although  a  mistake  as  to  the  law 
forms  no  ground  for  reforming  a  con- 
tract, yet  where  a  party  acting  under 
a  mistake  of  law  or  of  fact,  does  acts 
which  mislead  the  adverse  party,  he  is 
estopped,  as  well  as  if  he  was  not  act- 
ing under  such  mistake.  (Id.} 

See  BOARD  OF  SUPERVISORS.  (58  Barb.) 
DEED.    (2  Lansing  ) 

DEFENSES    (Id.) 

HIGHWAY.  (Id.) 

VENDOR  AND  PURCHASER  OF  CHAT- 
TELS.   (Id.) 

517 


EVIDENCE. 

1.  After   dissolution,   the    letters    of    a 
former    partner,   not   a    party   to   the 
suit,     are     not     competent     evidence 
against  the  other  panner,  who  issued 
alone,  as  admissions,  or  as  tending  to 
prove     general     facts    in     the    case. 
(  Williams  agt.  Manning,  ante,  454.) 

2.  As  to  such  facts  the  partner  not  sued 
is  a  competent  witness,  and  must  be 
called.    (Id.) 

3.  The   plaintiff  having  averred  his  in- 
solvency  as   a  reason  for   not  sueing 
him,  cannot  claim  that  lie  is  a  party  in 
interest,  and  therefore,  represents  the 
solvent  party.     (Id  ) 

4.  Where  an  attorney  collects  a  debt  of 
less  then  $^00  for  absent  clients,  and  so 
manager  the  business  as  to  involve  his 
clients  in  six  suits,  with  expenses  of 
several  thousand  dollars,  such  facts  are 
proper  to  be  considered  iu  fixing  the 
amount   of    compensation   to    be    re- 
covered of  the  clients  by  the  attorney. 
(Id.) 

5.  The    question    whether    the   evidence 
justified  the  verdict  of  (he  jury,  finding 
the  defendant  guilty  of  murder  in  the 
first  degree,  cannot  be  examined  in  this 
court,  people  agt.  Lewis,  ante,  508.) 

6.  Evidence  as  to  the  acts  and  declara- 
tions of  the  defendant,  after  the  perpe- 
tration of  the  ciitne,  is  not  admissible 
in  his  behalf.    (Id.) 

7.  Where  the  real  issue  on  the  trial  wa?, 
whether  the  defendant  designed  to  effect 
the  death   of   the  deceased,   evidence 
ottered  by  the  defendant  to  prove  the 
facts  and  circumstances  constituting.the 
provocation,  which  induced  the  attack 
by  him  upon  the  deceased,  which  oc- 
curred a  few  minutes  previous  to  such 
attack,  was  admissible  upon  ihe  ques- 
tion of  such  degree,  especially   where 
the  acts  of  the  defendant  were  such  as 
not  at  all  likely  to  produce  death.  (Id.) 

8.  In  a  criminal   trial,   evidence  of  the 
good  character  of  a  prisoner  is  of  value 
not  only  in  doubtful   cases,  but  also 
when  the  testimony  tends  very  strong- 
ly to  establish  the  guilt  of  the  accused. 
ft    will,    of    itself,    sometimes    create 
doubt,  when,  without,  none  would  ex- 
ist.   (Remsen  agt.  People,  43  If.  Y.,  6J 

9.  Accordingly,  where  the  judge  charged 
that  good    character   was  a  fact  to   be 
considered  by  the  jury  like  every  other 
fact  in  the  case,  no   matter   what  the 
otber  testimony   in   the  case  might  be. 
but   when   ihe  evidence    is    positive, 
leading  to  a  conclusion   logically  uad 
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fairly  derived  of  guilty  from  all  the 
testimony,  the  simple  tact  that  a  person 
possesses  previous  good  character  will 
be  of  no  avail: 

Held,  error.    (.Id  ) 

10.  When  the  plaintiff  is  to  transport  a 
cargi   to  b«  delivered  to   him    by  the 
defendant,    from     Rochester  to   New 
York   by   way  of  the  canal,  and  the 
plaintiff  's  boat,  being  frozen  up  in  the 
canal  on    its   passage,   is   injured    by 
measures  taken   by  the  defendant  to 
preserve  the  cargo  : 

Held,  in  the  action  brought  by  the  plain- 
tiff against  the  defendant  'for  the  in- 
juries BO  done  to  his  vessel,  that  evi- 
dence of  a  counter  claim,  existing  in 
favor  of  defendant  against  plaintiff,  for 
damages  occasioned  to  the  cargo,  by 
the  alleged  improper  delay  of  the  plain- 
tiffin  prosecuting  his  voyage,  was  ad- 
missible, and  that  the  i  ejection  was 
error,  there  being  conflicting  evidence 
as  to  whether  there  had  been  such  im- 
proper delav.  (Staribrd  agt.  Barrons, 
43  N.  F.,200.; 

11.  Secondary  evidence  as  to  the  con- 
tents of  notes,  given  up  on  the  sub 
ptitution  of  new  paper  is  competent  as 
the  presumption  is  that  being  no  longer 
of   any    value  they    were    destroyed 
when  given  up.    (Chrysler  agt.  2£enois, 


12.  As  a  rule,  witnesses  must  state  facts, 
and    not  draw   conclusions    or    give 
opinions  ;  and  the  exceptions  to  this  rule 
are   not  to  be  extended  or  enlarged. 
(2\sr  penning  a  if  I.   Corn,  ExcJutnge  Ins. 
Co.  13  N.  Y.,  279.) 

13.  On  a  question  of  value  .  a  witness  can 
only  testifv  to  an  opinion,  when  it  is 
shown  competent  to  speak  upon   the 
subject.  (Id.) 

14.  It  is  not  permitted  to  give  in  evidence 
the  opinion,  even  of  witnesses  having 
knowledge  of  the  subject  matter,  as  to 
the  damages  resulting  from  a  particu- 
lar transaction.    (Id.) 

15.  Accordingly,  in  an  action  against  an 
insurance  company   to  recover  for  a 

•  store  of  goods,  destroyed  by  fire,  in- 
sured by  such  company,  evidence  of 
a  witness,  who  testified  that  he  was  in 
the  store  quite  freequently,  and  there 
the  day  before  the  lire,  as  to  "what 
amount  of  goods  were  in  the  store  at 
the  lira-'  of  the  lire,  according  to  his 
estimate''  : 

Held,  inadmissible.    (Id.) 

16.  A  sheriff's  certificate  of  sale  for  non- 
payment of  taxes  is  presumptive  evi- 


dence only  of  the  facts  therein  con- 
tained, and  such  certificate  can  legally 
contain  only  the  facts  required  by  th« 
statute.  (Overiiig  agt.  foote,  43  ft.  Y., 
290.) 

See  BURDEN  OK  PROOF.    (Id.) 
BURGLARY.  (Id.) 
CONTRACT.   (Id. ) 
GOOD  CHARACTER.    (Id.) 
LIFE  INSURANCE.  (Id.) 
STAMPS.  (Id.) 
TRIAL.  (Id.) 
WITNESS.  (Id.) 

17.  On  the  trial  in  the  county  court,  of  an 
action  on  a  contract  for  'the  sale  aricl 
purchase  of  wood,  evidence  was  given 
to  show  that    both   the  defendant  and 
his   witness  stated  the  contract  differ- 
ently, then,  from  what  they  had  pre- 
viously stated   it  on   the  trial   of  the 
cause  before  the  justice  ;  the  difference 
in    the   two    statements    being    quite 
material  upon  the  merits  of  the  con- 
troversy  to  wit,  the  quantity  of  wood 
to  be  paid  for  by  the  defendant : 

ffeld,  that  the  evidence  was  properly  ad- 
mitted, it  being,  as  to  the  defendant 
himself,  in  the  nature  of  admission  or 
declarations  by  a  party,  and  principal 
evidence  against  him,  upon  the  issue; 
and  also  competent  as  impeaching  evi- 
dence against  him,  or  his  witness. 
(McAndrews  agt.  Santee,  57  Barb.,  193.) 

18.  The  rule  excluding  the  testimony  of 
the  wife,  as  to   her  husband's  declara- 
tions to  her  during  the  existence  of  the 
marriage  relation  has  no  application  to 
words    spoken   at  the  very    time   of 
forming  the  marriage.  (  Van  Tuyl  agt. 
Van  Tuyl,  57  Barb.,  235.) 

19.  The  declaration  of  the  husband,  made 
in  promiscuous  conversations  having 
no  reference  to  his  relations  with  his 
wife,  or  to  the  status  of  her  or  her 
children,  are  inadmissible  as  evidence. 
(Id.) 

20.  Where  the  plaintiff  and  defendant, 
who  are  both  men  of  fair  character, 
and  stand  alike  unimpeached,  and  are 
of  equal  credibility,  being  examined  as 
•witnesses,  contradict  each  other  direct- 
ly upon  a  question  of  fact,  and  their 
testimonay  is  totally  irreconcilable,  in 
the   absence  of  other  testimony,  the 
case  will  stand  evenly  balanced,  and 
the  complaint  will  be  dismised.   (Lose* 
agt.  Morey,  57  Barb.,  561.) 

21.  But  if  the  plaintiff  is  fully  and  cir- 
cumstantially corroborated  in  his  state- 
ment of  the  facts,  by  the  written  agree- 
ment of  which  a  specific  performance  ia 
sought  duly  executed  in  form,  Mid  per- 
fect in  all  its  parts,  even  to  the  caucella- 
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tion  of  the  stamp,  and  by  the  testimony 
of  the  subscribing  witness  thereto  ;  so 
that  if  the  evidence  of  both  parties 
ehould  l>e  stricken  out.  or  disregarded, 
as  equally  balanced,  the  plaintiff's  case 
•.vould  still  stand  well  proved  ;  this  will 
justify  a  decree  in  favor  of  the  plaintiff', 
if  the  facts  thus  proved  be  sufficient  to 
warrant  the  relief  asked  for.  (Id.) 

22.  Surveys,  maps,  and  field-noteo,  made 
by  a  stranger,   without   authority  or 
right,  cannot,  be  received  to  alter,  con- 
tradict or  vary  a  title  under  a  previous 
deed.    (Marble  agt.  McMinn.  57  Barb. 
610.) 

23.  And  a  deed  with  its  description  taken 
from  such  a  survey  or  m;ip,  ought  to 
have  authenticity,  to  make  it  evidence. 
(Id.) 

24.  In  the  absence  of  evidence  showing 
his  identity,   or  that  he   was  even  a 
surveyor,  or  the  correctness  of  his  sur- 
vey, the  survey  and  maps  of  such  per- 
son are  worse  evidence,  as  against  the 
parties   in    interest,  thau   even    mere 
hearsay.    (Id.) 

8tc  CRIMINAL  LAW.    (Id.) 
EXECUTION.    (Id.) 
JUDGMENT.    (Id.) 
EAILHOAD  COMPANIES.    (Id.) 

25.  The  books  of  a  bank,  not  kept  by 
either  of  the  parties  to  an  action,  nor 
relating  to  transactions  between  them, 
but  referring  solely  to  transactions  be- 
tween the  defendant  and  the  bank,  are 
not  competent  evidence,  between  the 
parties,  to  show  the  amount  of  paper 
which    has    been    discounted    by   the 
bank  for  the  defendant,  and  the  num- 
ber of  notes  so  discounted  and  renew- 

.ed.  And  a  statement  made  up  from 
such  books  is  equally  incompetent. 
(Perriiie.  agt.  HotcUkiss,  58  Barb.,  77.) 

26.  Whether  letters,  written  by  one  per- 
son to  another,  containing  statements 
of  the  amount  of  funds  therewith,  or 
previously,  sent  by  the  writer,  to  the 
person  atidressed.'which  letters  were 
received  by  the  latter,  and   retained 
•without  objection  or  reply,  are  com- 
petent or  sufficient  evidence  to  show 
an  implied  admission  by  the  recipient 
of  the  letters,  of  the  truth  of  the  state- 
ments therein  ?  Qvare.   (Resseyuie  agt. 
Mason,  58  Barb.,  86.) 

27.  Account  books  of  the  plaintiff's  in- 
testate, so  far  as  they  give  credits  to 
the  defendant,  are  admissible,  because 
the  entries  are  against  the  interest  of 
tne  plaintiff;  they  are  therefore  com- 
petent evidence. "  (Terry  agt. 

58  Barb.,  211.) 


28.  Prices  current,  published  for  public 
information,  and  for  general  purposes, 
in  a  public  newspaper,  are  admissible 
in  evidence  for  the  purpose  of  showing 
what  was  the  price   of  grain,  in   the 
market,    at   the   time    of    publication. 

1/4  j 

29.  In  an  action  by  the  administrators  of 
the  assignee  of  a  bond  and   mortgage, 
against  the  mortgagor,  to  recover  the 
balance  due  thereon,  a  mortgage  book, 
owned    by  such    assignee,  containing 
entries  of  payments,  and    of  interest 
accrued,  upon' the  bond  and  mortgage 
in  question — after  proof  that  such  booK, 
and  the  entries  therein,  had  been  shown 
to  and  examined  by  the  defendant,  who, 
made   no   objection    thereto,   claiming 
only    that  there   was  one   receipt   not 
credited  therein — is  admissible  in  evi- 
dence, not  technically  as  a   book,  but 
as  containing  a  statement  of  debt  and 
credit  between  the  parties,  admitted  to 
be  correct,  to  a  certain  extent,  by  the 
defendant.    (Id.} 

30.  Where   improper  testimony   is    ad- 
mitted   which    may   liave    influenced 
the  mind  of  the  judge,  before  whom  ail 
action   is  tried,    the  judgment  cannot 
stand.  (BeniieU  agt.  MvGtiire,  57  Barb. 
6i>o.; 

31.  In    an    action   against    a   judgment 
debtor  and   his  a.-signee,  to  set  aside 
assignments  of  securities  made  by  him 
in  fraud  of  cieditors.  the  tefiimouy  of 
the  debtor,  taken  upon  his  examination 
in  proceedings  supplementary  to  ex- 
ecution on  the  plaintiff'*  judgment,  ia 
inadmissible  as  against  the  assignee 
and  the  wife  of  the  debtor,  who  has 
taken  a  subsequent,  assignment  of  the 
securities,  from  suv:h  assignee.  (Id.) 

See  INSURANCE,  (LIFE.)  (Id.) 
NEGLIGENCE.  (Id.) 
PRINCIPAL  AND  AGENT.   (Id.) 
PROMISSORY  XI/TES.    (Id.) 
STOCK    (Id.) 
WATER.   (Id.) 

30.  The  measure  of  damages  being  the 
difference  between  tbe  actual  value 
and  value  if  as  represented  of  the 
cheese,  on  a  sale  thereof  under  false 
and  fraudulent  representations  as  to 
its  quality,  and  the  sale  having  been 
niaiie  with  reference  to  the  market  at 
New  York,  and  tiie  value  at  that  place 
in  fact,  and  the  value  which  it  would 
have  had  there,  if  as  represented,  beinjf 
shown  evidence  of  the  amount  actu- 
ally realized  by  sale  of  the  cheese  in 
England,  was  held  inadmissible  to 
reduce  the  defendant's  damages.  (Durtt 
agt.  Burton,  2  L<insiny,  137. j 
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31.  Nor  were  the  defendants  entitled  to 
show  that  the  market  price  for  cheese 
at  New   York    was   controlled    by  the 
market  at  London,  in   coiinecrion'with 
proof  that  through  sales  in  London  in 
the  ordinary   course    of   hut-mesa,  the 
plaintiff  netted   a  larger  sum   far  the 
cheese  than  the  actual  market  value 
thereof  at  New  York,  and   especially 
where  the  evidence  did  not  relate  to 
the  time  in  question.     (Id.) 

32.  The  plaintiff  in  an  action  to   recover 
for  his  services  under  an  agreement   to 
remunerate  and  hoard  him  in  consider- 
ation  thereof,  may  show  the  value  of 
his  services  wiih  or  over  and   above 
board.  l>y    ihe  testimony  of  a  witness 
who  luia  hid  no  knowledge  of  the  value 
of  the  board   furnished.    (Stevens  agt. 
Beaton,  2  Lansing.  156.) 

33.  He  may  not  show  the  compensation 
paid  him  for  like  services  by  a  former 
employer  in  whose  service  he  had  been 
directly  before  the  services  in  question, 
and  who  had  taken  him  into  employ- 
ment after   a   prior  engagement    with 
the  defendant.    (/</.) 

34.  In  an  action  brought  to  set  aside  the 
deed  of   a  deceased  grantor,  as  fraudu- 
lent against  his  creditors,  with  a  vie%v 
to  a  subsequent   application  to  the  sur- 
rogate for  sale  thereof  under  section  22, 
chap.   460.  Laws  of    1857.  which,   as 
amended  in  1843  (chap.  472),  renders  a 
judgment  upon  the  merits  against  ad- 
ministrators. Siu.,pmma  facie  evidence 
of   indebtedness  upon  the  application. 

Held,  that  the  plaintiff  did  not  sustain 
his  complaint  by  simply  showing  a 
judgment  in  his  favor  against  the 
grantor's  adiniustrator.  (Sharp  agt. 
freeman.,  2  .Lansing,  171. ) 

35.  Where  a  promissory  note  is  found  in 
tin-    maker's    hands  cancelled,  his   in- 
debtedness   iheieon    is  presumptively 
discharged,  and  proof  that  no  payment, 
has  been  made,  nor  offset  surrendered 
in  respect  thereof,  does  not  destroy  the 
presumption.   (Gray  agt.  Gray,  2  Lan- 
sing, 171.) 

36.  A  prisoner  sworn  as   a  witness   np- 
on  hi>own  trial,  under  chap.  678  of  the 
Laws  of  1869.  waives  the  constitutional 
protection    (ait.   1,   $6),   by  which   no 
one  may  be  compelled,  in  any  criminal 
case,  to' be  a  witness  against  himself," 
and  may  lie  examined  upon  any  matter 
pertinent  to  the  issue.    (McGarnj  agt. 
Tke  People,  2  Lansing,  227.) 

37.  Chapter  3  of  the  laws  of   18'8,  pro- 
viding for  the  punishment  of  seduction 
under  promise  of  marriage,  enacts  that 
"  no  conviction  shall  be  had  under  the 


provisions  of  this  acton  the  testimony 
of  the  female  seduced,  unsupported  by 
other  evidence."  Where  on  the  trial 
of  an  indicment  under  this  act  the 
prosecutrix  testifies  to  the  promise,  in- 
tercourse, and  other  facts  essential  to 
constitute  the  offense,  and  other  testi- 
mony tending  to  support  her  upon  siu-h 
points  is  given,  whether  or  not  she  is 
sufficiently  supported  to  justify  a  con- 
vie'uui  is  a  question  for  the  jury. 
(CrandalL  agt.  The  People,  2  Laming), 
309.) 

38.  The  plaintiff  suspended  a  scaffold  in 
front  of  a  house  upon  which  he  was 
employed  as  a  painter,  by  fastening 
one  of  the  ropes  attached'  thereto  to 
the  chimney  of  the  defendant's  ad- 
joining house,  without  the  latter's 
permission  ;  as  he  stepped  upon  it,  on 
returning  to  his  work,  the  rope  untied 
from  the  chimney,  and  he  received  in- 
juries by  the  fai'l  of  the  scaffold,  for 
which  he  sued  the  defendant.  Upon  the 
trial  it  appeared  that  the  defendant 
havir.g  been  informed  that  the  rope  was 
fastened  to,  and  that  it  endangered  bis 
chimney,  was  afterward,  on  the  day 
•precceJing  the  accident,  seen  upon  his 
roof  handling  the  rope  ;  that  afterward  ' 
when  charged  with  •Busing  the  accident 
he  did  not  deny  it.  but  oiffered  to  pay 
for  tneiiical  attendance  to  the  plaintiff 
if  not  excessive  in  amount.  At  the  - 
close  of  the  plaintiff's  testimony  the 
court  refused  a  nonsuit  ;  but  after  the 
defendant  had  given  evidence  contra- 
dicting that  of  the  plaintiff,  and 
tending  to  show  that  it  was  manifestly 
untrue,  and  had  himself  sworn  that  he 
did  not  touch  the  rope,  or  know  what 
was  suspended  to  it,  on  renewal  of  a 
motion  therefor,  it  was  granted. 

Held,  that  the  evidence  should  have  gone 
to  the  jur.v  and  a  nonsuit  was  wrong. 
(PldU'ips  agt.  Witters,  2 Laming,  389.) 

39  Held  further,  that  the  defendant  was 
justified  by  the  plaintiffs  trespass  in  not 
recklessly  iin  loosen  ing  the  rope;  and 
that  it  was  for  the  jury  to  say  whether 
he  did  unloosen  it.  and  if  so.  whether 
he  exercised  proper  care  iu  ascertaining 
what  was  fastened  to  it.  (Id.) 

40.  To  maintain  his  action  as  administra- 
tor, the  plaintiff  proved    letters  of  ad- 
ministration   in    which    his  intestate's 
decease,   and    residence     immediately 
prior  thereto  in  the  county  of  the  surro- 
gate from  whom  the  letters  issued  were . 
recited. 

Held-,  that  there  was  prima  facie  evidence 
of  the  facts  BO  recited.  (Belden  agt. 
Meeker,  2  Lansing,  470.) 

41.  Proof  that  the  intestate  did  busines8 
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and  had  an  office  in  the  county,  is.  it 
seems,  presumptive  evidence  that  he 
resided  there  at  the  time  of  his  de- 
cease. :id.) 

See  ASSIGNMENT  OP  MORTGAGE.   (Id.) 
APPEAL.    (Id.) 
ARSON.  (Id  ) 
DEFENSES.  (Id.) 
EXECUTORS  AND  ADMINISTRATORS. 

(Jd) 

JURY  AND  JURY  TRIAL.  (Id.) 
MONEY  HAD  AND  RECEIVED.  (Id.) 
PLEADING.  (Id.) 
POLICY  OF  INSURANCE.   (Id.) 
SURROGATE     AND      SURROGATE'S 

ORDER.  (Id.) 
WITNESS.  (Id.) 

EXCEPTIONS. 

1.  It  rests  exclusively  in  the  discretion 
of  the  judge  holding  the  circuit.wheth- 
er  exceptions  taken  in  a  cause  tried  be- 
fore him    shall  be    heard   in  the  first 
instance  at  the  general  term,  or  at  the 
special  term.      (Beattie  agt.  Niagara 
Savings  Bank,  ante,  137.) 

2.  It  is  quite  certain  that  no  appeal  woald 
lie  from  such  an  order;  and  it  seems 
that  its  reversal  cannot  be  accomplished 
by  a  motion  at  special  term  to  vacate 
it.     (Id.) 

3.  Where  the  exceptions  taken  on  the 
trial  were,  at  the  close  of  the  trial, 
ordered  by  the  juiige  to  be  heard  in  the 
first  instance  at  the  general  term,  and 
the  exceptions  were  argued  before  the 
general   term,   but  that  court  finding 
itself  unable   to   grant   the  defendant 
relief,  and  that  it  could  onlv  be  done 
by  the  special  term,  omitted  to  decide 
the  case  and  held  it  under  advisement; 
nnd   in  the   mean    time  a  motion  was 
made  by  the  defendant  at  special  term 
for  an  order  vacating  the  order  of  the 
circuit  judge  directing  the  exceptions  to 
be  heard  at  the  first  instance  at  general 
term,  which  was  granted  : 

Held,  on  appeal  from  this  last  order,  that 
it  be  vacated,  without  costs,  as  the 
question  was  a  new  one.  (Id.) 

4.  The  practice  of  sending  these  cases  to 
the    general    term,    unnecessarily  in- 
creases the  business  of  that  court,  and 
such  an  order  should  not  be  made  un- 
less in  cases  of  the  highest  importance, 

or  of  absolute  necessity.     (Id.) 

5.  An  exception   to  a  request  to  charge 
which  is  erroneous  in  part,  as  embrac- 
ing too  much,  is  entirely  ineffectual. 
(Hodyes  agt.  Cooper,  43  N.  Y.,  216.) 

See  APPEAL.    (Id.} 

AHKEST  OF  JUDGMENT.  (Id.) 


CRIMINAL  LAW.    (Id.) 
ERROR  (Id.) 
TRIAL.  (Id.) 
PRACTICE.     (57  Barb.) 
PRACTICE.     (58  Barb.) 
PRACTICE.    ( 2  Lansing.) 

EXCISE. 

1.  County  commissioners  of  excise  hold- 
ins.' office  under  the  law  of  April  16th, 
1857,  sued    to  recover    penalties     as 
therein  provided:    after  suit  the   "act 
regulating    ihe    sale    of    intoxicating 
liquors"    of    April  llth,    1870,    waa 
p;issed,  and  the  defendant  pleaded  it  as 
a  defense.     On    demurrer  to  the    an- 
swer   it  was    held  that  the   plaintiffs 
were     authorized     to    prosecute    the 
action  notwithstanding  the  latter  law. 
(  Hoard  of  Commissioners  of  Excise  agt. 
Willey,  VLansiny,  4:>7.) 

2.  The  act    of  1870   did   not  altogether 
abolish  the  county  board  of  commission- 
ers of  excise  then  existing.     Per  MAR- 
VIN. J.    (Id.) 

3.  It  deprived  them  of  the  power  to  grant 
licenses,  but   not  to  sue  for  the  penal- 
ties inconsistent  with   such  act,  which 
are   provided  for  by  the  act  of  1857. 
(Id.) 

4.  Van'ons  provisions  of  the  acts  of  1857 
and    1870,   compared   and    commented 
on.     (Id.) 


EXECUTION. 

1.  In   an  action  to  recover  the  value  of 
a   horse,  wagon,   sleigh    and    harness 
sold  by   the  defendant  on   execution, 
which  property  was  claimed  to  be  ex- 
empt, the  plaintiff  proved  that  he  waa 
a   householder,    having   a   family    for 
which  he  provided  ;  I  hat  he  owned  no 
other  horse,  wagon,  sleigh  or  harness  ; 
mid  that  he  used  the  property  for  cul- 
tivating land,  carrying  goods  to  mar- 
ket, &c.     Held,  that  within   the  rule 
established  in  Wilcox  agt.  Hawley,   [31 
N.  Y.  Sep.  658,)  the  plaintiff  had  es- 
tablished   the    facts   that    he    was  a 
householder,    and    had   a    family   for 
which  he  provided,  and  that  he  used 
the  property  in  question  as  a  team,  for 
the  support  of  his  family  .•  and  that  the 
evidence  was  sufficient  to  authorize  a 
judgment   in    favor    of    the    plaintiff.  , 
(Smith,  agt.  Slade,  57  Barb.,  637.) 

2.  And  the  value  of  the  property  being 
within  the  limit  allowed   by  law,   to 
wit,  $'250  ;  held,  that  the  same  was  ex- 
empt from  sale  on  execution  issued  up- 
on  u  judgment  recovered  on  a  note 
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given  by  the  plaintiff  and  another  per- 
son, jointly  for  the  price  of  a  horse 
purchased  by  the  latter  for  himself;  it 
not  appearing  that  snch  horse  was 
purchased  for,  or  used  as  a  team,  or  a 
part  of  a  team,  by  any  one.  (Id.) 

3.  Although  the  burden  of  proof  is  with 
a  parry  claiming  the  property  levied 
on    was    exempt   from   execution,    to 
show  affirmatively  that  it  was   neces- 
sary for  the  support  of  his  family,  yet 
it  is  not.  required  that  he  should   em- 
ploy the  word   necessary,  in    hw  evi- 
dence.    It  is  sufficient  that  he  shows 
facts   that   prove,   or   tend   to   prove, 
such  necessity  .     (Id.) 

4.  It  is  not  necessary  for  the  plaintiff  to 
show  that  he  had  "not  other  articles  ex- 
empted  by   statute,   of    the   value   of 
$250,  or  which,  with  the  articles  men- 
tioned in  the  complaint,  exceeded  the 
sum  of  $250.     (Id.) 

5.  It  is  sufficient  for  the  plaintiff,  on  the 
trial,  to  show  that  the  articles  levied 
on,  and  claimed  to  be  exempt,  are  enu- 
merated in  the  statute  as  exempt  prop- 
erty when  the  same  are  necessary;  and 
then   to   show   them  to   be  necessary, 
and    within    the    limit    as    to    value. 
Neither    the   statute   nor   the   rule   of 
legal  evidence  calls  upon  the  plaintitf 
to   prove    what    else    he    mav    own. 
(Id.) 

6.  The  exemption  in  the  statute  was  not 
made  to  depend  on  the  pecuniary  abil- 
ity of  the  debtor.     (Id.) 

See  JUDGMENTS  AND    EXECUTIONS.  (2 


EXECUTORY  BEQUEST. 

1.  An  executory  bequest  limited  to  the 
use  of  the  corporation  to  be  created  by 
the  legiiiUture  within  the  period   al 
lowed  for  ihe  vesting  of  future  estates 
and  interests  is  valid.     (Burrill  agt. 
Board-man,  43  N.  Y.,  254.) 

2.  Such   a  bequest   neither  contravenes 
the  statute  of  perpetuities  nor  is  it  void 
on   account  of  the   uncertainty   of   a 
beneficiary.  (Id.) 

EXECUTORS   AND   ADMINISTRA- 
TORS. 

1.  The  six  months'  notice  to  creditors. 
given  by  executors,  under  the  Revised 
•Statutes,  (2  R.  S.,  89.  $  39.)  when  duly 
published,  exempts  such  executors  from 
all  liability  to  the  creditor  of  their  tes- 
tator, whose  claims  are  not  presented, 
for  any  assets  paid  over  in  good  faith 


by  them,  in  satisfaction  of  claims  of 
an  inferior  degree,  or  of  legacies,  or  in 
making  distribution  to  the  next  of  kin. 
(JSiiein  agt.  Loner,  Ex' or.  d-c.,  43  JT. 
r.,521.) 

2.  Where   executors,    under    power  of 
sale,  given  by  the  will,  sell  real  estate, 
the  avails  become  assets  in  their  hands 
for  the  payment  of  debts  and  legacies, 
and  to    be  accounted   for  the  same  as 
other  assets.    (Id.) 

3.  But  the  residue  of  such  assets,  after 
the  payment  of  such  legacies  and  debts 
as    are     presented,     belongs     to    the 
devisees  to  whom  the  lands  have  been 
devised,    subject    to    the    executor's 
power  of  sale.    Id.) 

4.  Accordingly,  an  executor,  who.  after 
the   requisite  publication  of  notice  to 
creditors,  and  the  payment  of  all  claims 
presented  thereunder,  pays  over  to  the 
devisee  the  reminder  of  the  avils  of 
lands  sold  by   him  under  a  power  of 
sale  in  the  will,  is  not  liable  to  other 
creditors  of  the  testator  for  such  avails. 

(Id.) 

See  POWERS  IN  TRUST.  (Td.) 

5.  To  render  the  executors  of  a  deceased 
partner  liable   as   partners,  with   the 
surviving  partner,    in  respect  to   the 
business  carried  on  after  the  death  of 
their  testator,  it  is  necessary  to  show 
that    they    voluntarily   employed   the 
testator's   assets   which    had   come   to 
them,  in  the  trade.     (Birhter  agt.  Pop- 
penhvaen,  57   Barb..  30!). 

6.  It  is  not  sufficient  that  the  business  is 
carried  on  by   the   surviving  partner 
with  their  assent  and  encouragement ; 
it  being  his  right  and  duty  to  do  so  with- 
out either.     (Id.) 

7.  Nor  do  executors  incur  any  responsi- 
bility  by   allowing   the   share  of  the 
capital  of  their  testator  to  remain  in, 
and  be  employed   in,  the  business  of 
the  partnership,  after  his  death,  for  the 
benefit  of  the  cestuis  q»e  trust.,  "vhen  it 
is  done  in  accordance  with  the  testa- 
tors instructions,  contained  in  his  will, 
or   with  the    partnership   agreement; 
bnt  the  assets  so  directed  to  be  em- 
ployed ate   liable   to   make  good   the 
deb'ts  contracted  during  their  employ- 
ment   (Id.) 

S.  To  this  extent  the  estate  of  a  deceased 
partner  will,  in  equity,  be  applicable 
to  the  liquidation  of  the  demands  of 
those  who  have  become  creditors  of 
the  partnership  after  his  decease.  But 
the  executors  cannot  be  made  liable 
personally  without  entering  into  the 
partnership.  (Id. ) 
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See  APPEAL.     (Td.) 
WILL     (Id.) 

9.  The  statute  doe?  not  limit  the  claims 
to  l>e  presented  to  executors  by  credi- 
tor?, to  such  as  are  due.     Whether  due 
or  not,  if  there  is  an  intention  to  make 
a  claim   against  the  estate,  notice  of 
that  claim  should  be  presented,  and   if 
it  be  not  due,  the  statue  (2  R.  S  96  $ 
74.)  'points  out  the  course  to  be  pur- 
sued, upon  the  accounting.     (Uaytagt. 
Bonnett,  58  Barb.,  529.; 

10.  Executors  may  select  a  place  as  their 
place  of  business  or  residence,  so   far 
aa  their  relation  to  the  estate  is   con- 
cerned ;  and  the  designation,  in  a  no- 
tice published  in  the  newspapers,  of  a 
place  where  claims  of  creditors  against 
the  estate,  shall   be  presented,  makes 
that  the  residence  or  place  of  business 
of    the    executors,    for    that   purpose. 
within  the  meaning  and  object  of  the 
statute.     (2  R.  S.  88,  §  34.)     (Id.) 

11.  The  decision  t<>  the  contrary,  in  Mur- 
ray agt.  Smith,  (9  Bosw.  689J   disap- 
proved.    (Id.) 

12.  Where   executors,  on   the  presenta- 
tion of  a  claiai  against  the  estate,    to 
them  positively  declined  in  writing,  to 
pay  the  same;  Held,  that  this  amount- 
ed   to    a    rejection   of  the   claim ;  al- 
though they,  at  the  same  time  asked 
for  a  bill  of  particulars,  and  a   list   of 
vouchers.     (Id.) 

13.  Held,  also,  that  the  executors  did  not, 
by  stating  that  they  would  be  "  great- 
ly obliged  "  for  a   of  bill   particulars, 
&c..  qualify  their  refusal  to  pay  ;  they 
making  no  promise,  and  giving  no  in- 
timation  that   their  action   would   be 
altered  by  such  a  bill,  if  one  were  sent. 
(Id.) 

14.  And  that  if  the   claimants  neglected 
to  furnish  any  bill  of  particulars,  they 
could  not  claim   that  the  demand    for 
one  was  a  qualification  of  the  previous 
rejection.      (Id.) 

15.  Executors  directed  by  the  teitator  to 
invest    in   United    States    government 
stock1;,  Sr.ate,  city  or  county  securities, 
or  upon    bonds   and    mortgages,  what- 
ever  funds   they    might   from  time  to 
time  have  in  hand,  awaiting  the  period 
for  disbursement,  according  to  the  pro- 
visions of  the  will,  invested  small  sums, 
b'lt  retained   in    hand    large   average 
balances     for   several    years,    holding 
them   on   deposit  to     their  individual 
credit,  aud  in  their  names  an  executors, 
and    in   their  different  banks,  shifting 
the  deposits  from  one  bank  to  another, 
and  in  part,  using  the  same  for  accom- 
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modation  of  one  or  more  of  their  num- 
ber. 

Held,  that  they  were  chargeable  with  in- 
terest on  the  balances,  after  allow 
anceof  re;isonable  time  for  in  vestment, 
and  were  not  excused  from  its  payment 
because  of  objection  by  some  of  the 
distributees  to  investments  in  United 
States  securities,  or  ol  difficulty  in  ob- 
taining investment  in  bond  anil  mort- 
gage, or  of  any  right  to  keep  the 
money  in  readiness  to  pay  over  to  the 
parties  entitled,  pending*pioceedings 
for  distribution,  and  notwithstanding 
the  legatees,  &.C.,  had  not  informed 
the  executors  of  any  opportunity  to  in- 
vest in  proper  securities.  And  they 
were  charged  interest  at  six  per  cent, 
on  the  sums  held  by  them  at  the  end 
of  every  half  year,  after  allowing 
thirty  days  for  investment.  (Gilman 
agt.  Gilman,  2  Lansing,  l.J 

6.  It  not  appearing  that  the  executors 
had  derived  any  personal  benefit  from 
the  funds  of  the  estate  other  than  that 
which  might  have  arisen  incidently  to 
their  credit  from  money  deposited  in 
bank,  and  they  having  credited  the 
estate  with  interest  on  all  moneys  used 
by  them. 

Held,  that  they  were  not  chargeable  with 
compound  interest.  (Id.) 

17.  Evidence    being  given   that   testator 
had  agreed  with  M,  one  of  his  execu 
tors,  to  support  him  if  he  would  attend 
to  his  (testator's)  business,  and  of  tes- 
tator's  saying  he   had  promised  M   to 
pay  him    sufficient  for    his   own    -and 
family  expenses,  and  of   his  expressing 
himself  a  short  time   before  death,  as 
satisfied  with  M's  attention  to  the  busi- 
ness. 

Held,  that  M's  claim  for  compensation 
was  properly  allowed  as  a  payment  to 
him  by  the  executors.  (Id.) 

18.  But  the  executors   were  not  entitled 
to  charge  the  estate  with  the  expense* 
of  their  unsuccessful  resistance   to  an 
application  for  an  order  requiring  them 
to    account,    nor    of    their   defense  in 
proceedings  for  contempt  for  neglecting 
to  account.  (Id.) 

19.  A  note  of  one  of  the  executors  given 
testator   in    his  lifetime,    having    been 
charired  to  him  in  their  account. 

Held,  that  the  charge  was  proper,  not- 
withstanding judgment  had  been  re- 
covered on  the  note  in  Maine. 

20.  An  executor  who  has  paid  the  prin- 
cipal of   a  trust  fund  to  a  legatee  enti- 
tled   to  an  annual   payment  of  its   in- 
come only,  though  not  allowed  oa  ilia 
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accounting  10  credit  himself  with  the 
payment  as  a  payment  of  principals 
cannot,  it  seems,  be  required  to  pay 
over  again  interest  upon  such  princi- 
pal. (Saltia  agt.  Saitus,  2  Lansing, 
9.) 

21.  But  on  appeal  from  a  surrogate's  or- 
der,  directing    the    investment,    with 
interest  ot   money  so  paid,  if  the  peti- 
tion    of   appeal    specify  as    the    sole 
ground  of  appeal,   error  in   a   certain 
other  recited  portion  of  the  order,  the 
error  will  lie  disregarded,  and  the  order 
if  otherwise   proper  affirmed     (Id.) 

22.  Costs  are  not  taxable  against  execa- 
tors   or   administrators,    as  of  course 
where  judgment  is  recovered   against 
them  us  defendants  in  an  action.  (Howe 
agl.  Lloyd,  '2  Lansing,  335.) 

23.  It  seems   they  are   only   granted  in 
such  case,  pursuant  to  section  41  (2  K. 
8.,  90),  by  order  upon  motion.     (Id.) 

21.  The  plaintiff,  on  a  referee's  report  in 
his  favor,  in  an  action  against  the  de- 
fendant as  executrix,  entered  judgment 
for  damages  and  costs  ;  the  defendant 
appealed  from  tne  entire  judgment 
and  then  I  lie  plaintiff  readjusted  the 
costs  upon  notice,  and  the  defendant 
moved  at  special  term,  and  obtained  an 
order  setting  aside  the  judgment  as 
irregular ;  on  appeal  from  the  order, 
the  court  directed  the  costs  to  be 
stricken  from  the  judgment,  without. 
prejudice  to  a  motion  by  the  plaintiff  for 
costs,  and  the  judgment  was  otherwise 
allowed  to  siaud  without  costs.  (Id.) 

25.  The   entry  of  judgment  for  costs  in 
snoli    a  case    is   not    an    irregularity 
waivable by  appeal.     (Id.) 

26.  And   it  seems  the  appeal  being  prior 
to  the  adjustment  could  have  no  effect 
us  a  waiver  upon  the  proceedings  there- 
for.      Nor    would  the  court   consider 
unon   the  appeal   from  the   order,  the 
plaintiffs    right  to   have  costs   under 
the  statute.     (Id.) 

SeeDKVisK  AND  BEQUEST.  (Id.) 
EVIDENCE.  (Id.) 

SUKROGATE   AND    SURROGATE'S 

OKDEK.   (Id.) 

EXEMPTION 
See  EXECUTION,  (57  Barb.) 

EXEMPTION  OP  SOLDIERS'  PAY 
AND    BOUNTY. 

'.  The  exemption  of  a  soldier's  pay  and 
bounty  from  levy  or  sale  under  an  exe- 
cution (Laws  it-'Gi,  chap.  578,  page 


1332)  does  not  extend  to  property 
purchased  wiih  or  Otherwise  volun- 
tarily obtained  in  exchange  for  the 
same.  (  Wygant  agt.  Smith,  2  Laming, 
185.) 

2.  The  principle  and  extent  of  such  ex- 
emptions explained.  Per  JOHNSON,  J. 

(Id.) 

EXPERTS. 

See  EVIDENCE.   (43  N.  Y.) 
WITNESS.  (2  Lansing.) 

EXPRESS  COMPANIES. 

1.  In    an  action   against  an  express  com- 
pany to  recover  the  amount  of  a  draft 
received  by  them  from  the  plaintiffs  for 
collection,  and  as  alleged,  the  defend- 
ants neglected  to  collect,  or  to  give  the 
plaintiffs  due  notice  of  its  non-payment. 

Held,  that  before  the  plaintiff's  can  re- 
cover more  than  nominal  damages,  they 
must  show  that  they  could  in  all  prob- 
ability have  collected  the  amount  of 
the  draft,  or  some  part  of  it,  from  the 
drawee,  if  they  had  received  the  no- 
tice of  non-payment  which  the  defend- 
ant's duty  iu  the  premises  required 
them  to  give.  (Lieiiau  agt.  Dinsmure, 
ante,  97.) 

2.  The  defendants  having  used  due  dili- 
gence in  endeavoring  to  obtain    pay- 
ment of  the  draft  and   having  failed, 
the  plaintiffs  must  show  that  they  could 
have  done  belter,  and  that,  there  was, 
at  least,  a  reasonable  probability  that 
thev  could  have  collected  the  amount 
if  they  had  been  properly  notified  that 
the  same  waa  not   paid,  before  they 
are  entitled  to  recover  the  full  amount 
thereof.     (Id.) 

See  CARRIERS.    (43  If.  T.) 

3.  The  plaintiff  acting  under  n,  power  of 
attorney  from  W.,  received   from  the 
United  States  government,  money  due 
from  the  latter  to  W..  and  thus  became 
the  debtor  to  W.  for  the  amount.     W. 
directed  the  plaintiff  to  send  the  monev, 
when  collected,  less   charges,  to  W. 
care  of  M.,  at  Terre  Haute.    No  par- 
ticular method    of  conveyance  being 
designated,    the   plaintiff    delivered  a 
package    contair  ing   the    amount,   in 
treasury   notes,   directed   to   W.  care 
of  M  ,  at  Terre  Haute,  to  the  U.«S  Ex- 
press   Company,    to    be    transported. 
Such    package  was  carried,    by   that 
company,   to  the  termination    of    its 
route,    and    there    delivered   to    the 
defendant  to  be  carried  to  Terre  Haute. 
It  was  so  carried,  but   afier   diligent 
search,  neither  M.  the  consignee,  nor 
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W.  could  be  found,  and  ihe  package 
was,  retained  by  the  defeudaut: 

Held,  that  as  VV.  had   no  claim   to  any 

{larticular  money,  the  plaintiff,  when 
ie  delivered  ihe  treasury  notes  to  the 
U.  S.  Express  Company,  simply  de- 
livered his  own  property  to  be  for- 
warded, to  oischHi'ge  hia  indebtedness 
to  VV.  And  thai  both  t lie  plainlitf  and 
W.  hail  stirh  a  title  to  ihe  property  that 
an  action  migiit  be  maintained  by  either 
of  them;  and  a  recovery  by  either 
would  bar  au  ac.ion  by  the  other. 
.  agt.  Faryo,  5S  Barb.,  575.) 


F. 

FALSE  PRETENCES. 
See  INDICTMENT.   (2  Lansing.) 

FALSE    REPRESENTATIONS. 

<S&  DECEIT.     (( 58  Barb.) 

PRINCIPAL  AND  AGENT.     (Id.) 
VENDOR  AND  PURCHASER.   (,Id.) 

FARMING  ON  SHARES. 
See  CROPS.    (2  Lansing.) 

FEDERAL  CONSTITUTION. 
See  ADMIRALTY  JURISDICTION.    (43  N. 
CONSTITUTIONAL  LAW.  (Id.) 

FELONY. 
See  CRIMINAL  LAW.  (43  N.  Y.) 

FIELD  NOTES. 
See  EVIDENCE.    (57  Barb.) 

FINDINGS  OF   LAW  AND   FACT 

1.  Omissions  and  defects  in  a  finding  may 
be  supplied  by  inferences  in  the  ap- 
pellate court  in  support  of  a  judgment, 
but  not  the  entire   want  of  a  finding, 
especially  in  the  absence  of  evidence 
of  the    necessary  facts    in    the  case. 
(  Walsh,  agt.  Poaers,  43  N.  Y.,  23.) 

2.  This  courtis  concluded  by  the  findings 
.  of  fact,  in  the  court  be'ow,  unless  such 

findings  are  unsupported  by  any  evi- 
dence, or  unless  by  undisputed  evi- 
dence the  contrary  is  established. 
(Austin  agt.  Steamboat  Co.  43  N.  Y., 
75.) 


3.  A  fact  found  bv  the  court  below  upon 
conflicting  evidence  is  not  reviewable 
here.  (  Bromi  agt.  Vredenberyli.  43  N. 
Y.,  J95.) 

See  PRACTICE.    (2  Lansing.) 

FIRE  INSURANCE. 

1.  In  an  action  against  an  insurance  com- 
pany to  recover  for  a  store  of  goods, 
destroyed    by    fire,   insured     by   such 
company,  evidence  of  a  witness,  who 
testified  that  he  Was  in  the  store  quite 
frequently,  and   there  the  day   before 
the  lire,  as  to  "  what  amount  of  goods- 
were  in  the  store  at  tiie  time  of  the 
fire  according  to  his  estimate": 

Held,  inadmissible.  (Terpinninq  agt. 
Corn  £xc/ia»fft  Co.  43  JV.  Y.,  i.'?9.) 

2.  Where  a   policy    of   insurance    wa» 
issued  to  the  owner  of  t lie  mortgaged 
premises,  in  which   "the  loss,  if  any, 

-  is  payable  to  the  inoitgagee,"  which, 
also  contained  a  clause,  that  iii  case  of 
any  change  of  title  in  the  property  in- 
sured, the  policy  should  be  void  (from 
\\  hic:h  latter  clause,  however,  the  in- 
terest ot  the  mortgagee  is  excepted, ) 
and  also  a  provision  that  in  case  ot 
payment  to  the  mortgagee  tor  a  losr, 
for  which  the  insurer  would  not  have 
been  liable  to  the  mortgagor,  the  in- 
surer should  be  subrogated  and  entitled 
to  an  assignment  of  ihe  mortgage : 

Held,  the  mortgaged  premises  having 
been  sold  prior  to  their  injury  by  tire, 
that  the  amount  ot  insurance  money 
paid  to  the  mortgagee  by  the  insurers 
was  not  to  be  deemed  a  payment  on 
the  mortgage,  and  that  the  mortgage 
having  been  assigned  to  the  insu.eia 
on  payment  to  the  mortgagee,  was  a.; 
valid  security  in  tlieir  hands.  (&JHMJ- 
fir.ld  F  <&  M.  Insurance  (Jo.  agt.  Alien 
etal.43Ar.  Y.,  38.4.) 

3.  Where  the  policy,  by  its  terms,  is  to 
become    void    upon   "  aiiy   change  of 
title  in  the  properly  insured,"  the  policy 
insuring  a  party  on  "  his  stories,"-  derf- 
ci  ibing  them,  is  forfeited  by  a  transfer 
of  the  premises,  although  no  change  in 
or  assignment  of  the  interest  of  tut  in- 
sured had  taken  place  subsequent  to 
the  date  of  the  policy.  (Id.) 


FORCIBLE      ENTRY     AND      DE- 
TAINER. 

1.  The  statute  of  forcible  entry  and  de- 
tainer was  originally  strictly  for  a 
criminal  proceeding;  and  though  it  has 
been  subsequently  enlarged  so  as  to 
embrace  to  a  certain  extent  a  civil 
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remedy,  the  form  of  proceeding  and 
the  rules  of  law  which  govern  it  re- 
main to  a  great  degree  unchanged. 
(  Wood  agt.  Phillips,  43  N.  Y.  152.) 

2.  A  complaint  under  the  statute  relative 
to  "  forcible  entries  and  detainers." 
which  alleges  that  the  complainant 
'•  had  a  good  and  legal  right  and  estate 
to  said  premises,  and  that  he  still  has 
a  legal  ri.uht  to  the  possession  of  eaid 
premises,"  does  not  stale  the  right,,  but 
the  legal  conclusion;  and  is  therefore 
not  a  compliance  with  the  statute; 
which  requires  that  ihe  complaint  shall 
show  that  the  complainant  has  some 
estate  in  the  premises,  then  subsisting, 
or  some  other  right  to  the  possession 
thereof,  stating  the  same.  ( Tlie  People 
ex  rel.  Cuoper  agt.  Field,  58  Barb., 
270) 

3  Tiiat  being  a  statute  proceeding,  and 
the  authority  to  proceed  derived  from 
the  statute,  a  strict  compliance  there- 
with is  required;  though  ihis  objection 
may  be  waived  by  omitting  to  make  it 
iu  proper  time.  (Id.) 

4.  H.  being  the  owner  of  a  lot,  gave 
permission  to  F.  to  remove  on  to  it  a 
building  owned  by  F.  There  was  no 
agreement  as  to  the  time  it  should  re- 
main there,  or  for  the  payment  of  rent. 
Subsequently,  H.  conveyed  the  premis- 
es to  third  persons,  who  made  an  exec- 
utory contract  with  the  defendant  and 
C.  F.  for  the  sale  and  convey  acne  of 
the  premises  to  them,  with  the  light  of 
immediate  possession  ;  and  they  took 
possession.  0.  F.  afterwards  released 
bis  interest  to  the  defendant.  The  lat- 
ter winding  to  build  upon  the  lot,  re- 
quested F.  to  remove  the  said  build- 
ing, which  F.  agreed  to  do ;  and  lie 
consented  that  the  defendant  miyhtex- 
cuvate  the  earth  up  to  the  building ; 
and  ihe  defendant  did  excavate  up  to 
the  side,  and  iu  front  of,  the  building, 
without  objection.  Afterwards,  F. 
'sold  such  building  to  the  relator,  by  a 
•written  contract  staling  that  the  build- 
ing should  remain  where  it  was,  and 
V.  retain  the  possession  until  the  price 
was  paid,  when  he  was  to  give  pos- 
session to  the  relator.  F.  remained  in 
possession,  under  the  relator,  for  some 
time,  when  he  removed  most  of  his 
things,  and  gave  the  key  to  the  relator. 
The  defendant  subsequently  removed 
the  building  from  the  premises,  into 
the  street.  Held,  I.  That  the  rela- 
tor's  possession,  in  law,  if  he  had  any 
possession,  was  precisely  the  same  as, 
and  no  better  than,  (hut  of  his  vendor, 
F.  That  the  possession  of  F.  was 
either  that  of  a  mere  license,  or  as  a 
tenant  at  will.  And  that  whatever 


his  interest  had  been  before  the  sale 
to  the  relator,  it  had  in  part  been  sur- 
rendered to  the  defendant  by  F.  2 
That  F.  knew  as  a  fact,  and  was  bound 
to  know  in  law,  that  the  defendant  had 
all  the  rights  that  II.  possessed  when 
he,  F.  moved  his  building  upon  the 
premises.  That  F  ,  in  law.  could -not 
deny  the  title  of  H  under  whom  he 
entered  into  possession  ;  neither  could 
he  denv  the  title  of  H's  grantees  or 
alienees.  4.  That,  if  F.  was  a  tenant 
at  will,  and  if  the  relator  could  take  a 
conveyance  of  such  a  tenure,  the  ten- 
ancy was  destroyed  by  setting  up  the 
title  pi  a  third  person,  in  hostility  to 
the  title  under  which  lie  held,  or  went 
into  possession  2.  That  if  there  ever 
had  been  a  tenancy  at  will,  it  was 
such  an  one  that  it  had  been  terminat- 
ed by  the  request  of  the  defendant  to 
remove  the  building  and  end  the  ten- 
ancy, and  by  the  consent  ot  F.  to  do 
so,  and  a  surrender  of  a  part  of  the 
premises  by  him,  in  pursuance  of  such 
request.  '6.  That  the  entry  of  the 
landlord,  after  this,  was  a  legal  right 
to  enter  ;  that  he  was  revested  with 
the  right  of  possession,  and  could  not 
be  a  wrongdoer  in  entering;  and,  as  a 
legitimate  consequence,  could  nut  be 
guilty  of  forcibly  detaining  that  which 
was  his  own  ;  having  committed  no 
act  of  violence  upon  the  relator,  or 
breach  of  the  peace  with  a  multitude 
of  people,  and  with  a  strong  hand. 
(Id.) 

FORECLOSURE. 

1.  Strict   foreclosure  are  not  ordinarily 
decreed   in   this   state,  except  against 
judgment  creditors  or  persons  similarly 
situated,  not  made  parties  to  a  previous 
foreclosure  and  sale  of  the  premises, 
who  claim  a  right  to  redeem.     (Bollcs 
agt.  Duff,  43  N.  Y.,  469.) 

2.  Strict    foreclosure     is    generally    re- 
garded in  a  court  of  equity  as  a  severe 
remedy,    and   where   a    pany    insists 
upon  the  forfeiture,  he  must  show  that 
the  decree   clearly    gives  it    to  him. 
(Id.) 

3.  In  the  strict  foreclosure  implied  in  the 
dismissal  of  a  complaint  to  redeem  on 
default  of  payment,  absolute  title  does 
not  pass,  and  the  forfeiture  is  not  com- 
plete, notwithstanding  tiie  entering  of 
a  decree  that  the  party   be  foreclosed 
unless  within  a  time  named  he  pay  the 
sum  fixed,  until  a  final  order  is  granted 
and  put  upon  the  record,  upon  proof 
of    nonpayment  within  the  time, 'ac- 
tually dismissing  the  complaint.     (Id.) 

4.  W.  and  E.,  having  obtained  from  T., 
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the  owner  of  twenty  years'  term  in 
certain  real  properly,  an  assignment 
thereof  absolute  in  form,  but  in  fact  as 
security  for  a  loan,  and  the  owner 
having  subsequently  made  a  general 
assignment  for  the  benefit  of  creditors 
to  K  .  It  commenced  iin  action  against 
W.  and  E.  to  have  ih<  transfer  of  the 
term  to  them  declared  a  mere  *ecurity 
for  ihe  loan,  and  to  oe  allowed  to  re- 
dee,  n.  VV.  and  K.  denied  that  the  as~- 
signment  ;<>  thetu  was  merely  a  secur- 
ity; inn  at'icr  litigation  it  was  declared 
such  ;  It.  was  iield  entitled  to  redeem, 
and  i;  was  adjudged  ;  hat  upon  payment, 
by  iiiai  of  u  .-inn  named  in  the  decree 
\vithin  two  months  from  the  date 
thereof,  VV.  and  E.  were  to  resign  the 
t>a id  term  to  him,  but  on  default  of  such 
payment  his  complaint  to  be  and  from 
thenceforth  to  stand  dismissed.  (Id.) 

5.  R.  failed  (by  collusion,  as  was  alleged) 
to  pay  within  tne  lime,  and  subsequent- 
ly assented  to  the  assignment  of  the 
lease  and  all  iheir  other  rights  by  W. 
and  E.  to  the  defendant.   (Id.) 

6.  The  plu.iiit.iff  having   been  thereafter 
appointed    receiver    of    the    original 
owner,  T.,  in  supplementary   proceed- 
ings,   brought  this   action   against   the 
defendant,,  making  T.,  It    and   VV.  &. 
E.  pai-iies  with  him,  alleging  fraud  and 
collusion  between  U.   an.i  the  defend- 
iini,  and  praying  that   he  might,  be  al- 
lowed   to    redeem,   and  the   lease    be 
reassigned  to  nun.  and  that  the  defend 
ant  account  for  the  rents  and  p.olits: 

Held,  that  the  plaintiff  was  a  competent 
partv  to  bring  the  action  and,  it  ap- 
pearing that  no  final  order  at  the  ex- 
JMi-ati  MI  of  the  two  months  had  been 
entered,  upon  proof  ot  non-payment, 
actually  dismissing  the  complaint,  in 
ll.'s  Kiilt,  thut  the  original  decree  there- 
in was  no  bar.  (Id.) 

See     STATUTE     FORECLOSURE     OF     A 

MORTGAGE.  ('-I  Lansing.) 
GUARDIAN   AND  WAKD.  (Id.) 
COMMON  CARRIERS.   (Id  ) 

EOUEIGN  CORPORATIONS. 

1.  The  existence  of  corporations  organ- 
ized under  the  laws  of  a  sister  stale  is 
recognized  by  the  courts  of  this  state, 
and  they   may  take  personal   property 
under  wills  executed  by  citizens  of  this 
state,  if  by  the  laws  of  their  creation 
they   have  authority   to  acquire  prop- 
erty   by   bequest.      (Cfiam/ierlain  agt. 
ClMiii&rlain,  43  N.  Y.,  4:>4.) 

2.  The   courts  of  this  state  will  not  ad- 
minister a  foreign  charity  ;   but  they 
will  direct  money  devoted   to  it  to  be 


paid  over  to  the  proper  parties,  leaving 
H~  to  the  courts  of  the  state,  where  the 
charity  is  to  be  established,  to  provide 
for  its  due  administration.  (Id  ) 

3.  Where  a  foreign  corporation  had  nev 
er  filed   in   the   office   of  Secretary   of 
State    any   designation    of   a     person 
upon  whom  papers  could  be   served, 
and    there     was  evidence    ot   its    in- 
solvency  or  refusal   to   pay    its  judg. 
ment    uebts ;    and    it    had    discontin- 
ued its  organization  and  the  exercise 
of    its   franchises:    had    neglected    t<J 
hold  meetings  of  its  officers;  had  sold 
out  to  another  company  its  property, 
and  its  officers  had   become   officers  id 
the   new  compamy,   its   president  be- 
coming the  president  of  the  new  com- 
pany, and  having  the  avails  of  the  sale 
of  the  property  of  such  corporation  in 
his  possession  ;  Held,  that   these  facia 
alone,  would  justify   the   appointin  lit 
of  a  receiver,   even  ex  parte.     (DeBe 
mer  agt.  Drew,  57  Barb.,  438.) 

4.  Where  a  foreign  corporation,  sued  in 
this  court,  appears  by  attorney,  a  no- 
tice of  the  appointment  of  a   receiver 
of  such  corporation,  served  upon  the 
attorney,  is  good  service.     (Id.) 

See  CORPORATIONS.    (Id..) 
JURISDICTION.     (Id..) 
COMMON  CARRIER.   ^2  Lansing.) 


FORFEITURE. 

See  INSURANCE    (LiFE).     (58   Barb.) 

FORMER  JUDGMENT. 

1.  Where  an  action  is  brought  on  a  con- 
tract, all  claims  arising  under  the  same 
and  then  due  constitute  an  entire  ana 
indivisible  cause  of  action,  and  a  judg- 
ment therein,  is  a  bar  to  any  further 
action  founded  on  such  claims. 
(O'Beinte  agt.  Lloyd,  43  N.  Y.,  -J48.J 

'2.  A  voluntary  compromise  or  satisfac- 
tion of  the  claim  made  in  an  action, 
which  embrace  only  part  of  an  entire 
demand,  does  not  "necessarily  merge 
the  whole  demand  ;  it  might  sever  the 
demand  and  compromise  Hie  part  sued 
for,  leaving  the  rest  to  stand.  (Jd.) 

See  FORECLOSURE.    (Id.) 

FORMER  SUIT  OR  PROCEEDING 

Where  it  appears,  from  the  return  of  a 
county  judge  to  a  writ  of  certiorari, 
that  lie  was  deceived  or  misled  by  the 
fraudulent  pretences  of  the  relatoro, 
upon  a  fomer  motion,  and  that  the  de- 
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cision  thereon  was  obtained  from  him 
by  such  fraudulent  pretences,  such  for- 
-  iner  decision  will  not  be  a  bar  to  the 
second  proceeding;  and  his  final  judg- 
ment may  be  reviewed  upon  the  mer- 
its (The  People  ex  rel.,  Wilbur  agt 
Eddy,  57  Barb.,  593.) 

See  JUDGMENT.    (Id.)  . 

FRAUD. 

1.  An  action  for  fraud  and  deceit  on  the 
sale   of    a    horse,  by   means  of    false 
and  fraudulent  representations,  made 
vrith  knowledge  of  their   falsity    and 
with  intent  to  deceive,  cannot  be  main- 
tained   without    proof    of    a    scienter. 
(Marshall  agt.  Gray,  b!  Barb.,  414.J 

2.  When  a  person,  on  a  sale  or  exchange 
of  property,  warrants  it,  in  any  partic- 
ular, lie  is  accountable   to  the  extent 
of  the    warranty,  whether    he    knew 
the  fact  or  not ;    hut  where  the  claim 
if  for  fraud,   the  representations  must 
not    onlv   by   false,    but  false   to  the 
knowledge  of  the  party  making  them. 
(Id.) 

8.  The  case  of  Bennett  agt.  Jndson,  (21 

-flT.  Y.  Rep.  238.)  and  Craig  agt.  Ward, 
36  liarb.,  377,1  have  not  established  a 
.  different  rule  from  the  above.     (Id.) 

4.  Cases'may  arise  in  which  tt  sale,  by 
r,n  insolvent  debtor,  of  all  his  property, 
upon  credit,   mav  not   be   fraudulent. 
But,  as  a  general  proposition,  such   a 
eale   to  a  purchaser  cogjizunt  of  the 
vendor's    insolvency,     is    fraudulent; 
the  necessary  effect  of  it  being  to  hin- 
der and  delay    creditors.     Clark  agt. 
Wise,  Id.,  416.) 

See  DKBTOR  AND  CREDITOR.    (Id.) 
HUSBAND  AND  WIFE.     (Id..) 
PARTNERSHIP.     (Id.) 
PRINCIPAL  AND  AGENT.  (Id) 

5.  M.,  a  debtor  of  thu  plaintiff',  who  was 
insolvent,  owing  debts  to  various  per- 
sons,  HRttigned   a  bond  and  mortgage 
owned  by  him  to  A.  without  consider- 
tion,  bv  an  instrument  expressing  the 
nominal    consideration  of  one   dollar, 
and  A.,  on  the  same  day,  and   for   the 
same  consideration  and  no  other,   as- 
signed   such   securities  to  M.'s   wife; 
the  assignees  receiving  such  transfers 
without  paying  or  securing,  or  becom- 
ing liable  to  pay,  therefor,  any  consid 
'eration  whatever.     Held,  that  a  fraud- 
ulent intent  on  the  part  of  M.   to  pre- 
vent the  plaiiititt   from   collecting   his 
demand,  miirht  be  presumed  ;  ami  that 

:  it  might  be  fairly  interred,  from  the 
facts  and  circumstances,  that  A.  and 
the  wife  of  M.  hud  mil  knowledge  oi 


snch  fraudulent  intent,     (Bennett   agt 
JUcGuire,  58  Barb.,  625.; 

6.  Even  if  it  be  conceded  that,  in  some 
cases  fraud  will  not.  be  inferred  from 
the  want  of  consideration,  alone,  yet 
the  question  of  fraudulent  intent  is  a 
question  of  fact ;  and  where  there  is 
sufficient  evidence  to  sustain  a  finding 
of  fraudulent  intent,  it  cannot  be  dis- 
turbed. (Id.) 

See  LEASE.     (Id.) 
PARTIES.     (Id.) 
PROMISSORY  NOTES.    (Id.) 

FRAUDULENT  CONVEYANCES. 
See  DEBTOR  AND  CREDITOR.    (S7Barb.) 

FRAUDULENT  REPRESENTA- 
TIONS. 

1.  Where  a  party  made  a  purchase  of 
goods  on  a  short  credit  of  thirty  days, 
and  within  that  time  became  insolvent, 
furnishing  no  explanation  of  the  fact  : 

Held,  that  it  was  a  fraudulent  contract- 
ing of  the  debt  within  section  179  ,>f  the 
Code,  and  an  order  of  arrest  conse- 
quently sustained.  (Dale  agt.  Jacobs, 
ante,  94.) 

2.  On  the  trial    of  an  action  to  recover 
damages  for  false  and  fraudulent  rep- 
repentati'Uis  of  soundness,  on  a  sale  of 
sheep  which  turned  out  to  be  diseased, 
the     plaintiff     excepted    to   a    charge 
'*  that  if  defendant  knew  facts  tending 
to  prove  that  the  sheep  were  unsound, 
and  fraudulently  concealed  those  facts. 
he  is  liable,"  and  requested  the  court 
to  omit  the  word  "  fraudulent,"  which 
request  was  refused,  with  the  remark 
that   "  the   word  fraudulent  might   be 
omitted,     and    the    jury    might  infer 
fraud  ;    but  there  must  be  fraud. 

Held,  on  appeal  that  there  was  no  error. 
(Clark  agt.  Bamer,  2  Lansing,  67.) 

3.  The  doctrine  of  Binnard  agt.  Spring 
(¥2  Barb.,  470),\\\  this  respect  re-affirm, 
fed.  (Id.) 

4.  The    plaintif,   an  individual  banker* 
having  turncu  out  worthless    notes  to 
certain    of  his   depositors  in    payment 
of  their  claims,  and  fraudulently  Yepre- 
resenting  their  notes  to  be  good,  sold 
his  banking  business,  and  took  from  the 
purchaser  a  bond  of   imiemniiy  against 
all   existing  liabilities  of  -the    bank 
afier  the  sale  the  depositors  sued   him 
for   the  fraud:    the  purchaser     being 
notified,  defended,  ami  judgment  was 
recovered   in  the  suit  for  Hie  amount 
originally    due     the    depositors;    the 
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plaintiff  paid  the  judgment,  and 
brought  an  action  on  the  bond  to  recover 
the  amount,  paid. 

Held,  that  the  judgment  was  recovered 
upon  :i  personal  claim  against  the 
plaintiff',  and  the  action  was  not  main- 
tainable. (Hart  ;ii,'i.  Messenger,  % 
Lansiug,  446.) 

5.  The  action   for  the  fraud   also  neces- 
es«arilly  affirmed   the    receipt  of   the 
note   as  payment   and    satisfaction   of 
the  depositors' claims,  and  payment  of 
the  judgment  therein  satisfied'  and  ex- 
tinguished them.    (Id.) 

6.  The    depositors'  claims's  having     ex- 
istence against  the  bank  at  the  date  of 
the    bond,  if   at  ail,  by  reason  of  the 
plaintiffs  fraud,  he  could  not  maintain 
an  action  based  upon  such  fraud.  (Id.) 

Held  further,  that  the  plaintiff  was  not 
entitled  to  be  subrogated  to  the  rights 
of  the  plaintiff  in  the  judgment,  as 
against  the  bank  by  payment  of  the 
judgment.  (Id.) 

See  BLLS  OF  EXCHANGE.     (Id.) 
COMMON  CARRIERS.   (Td.) 
INSOLVENT     DEBTOR.  (Id.) 
PRINCIPAL  AND  AGENT.  (Id.) 
SET-OFF  (Id  ) 

VENDOR    AND  PURCHASER    OF  CHAT- 
TEL.  (Id.} 


G. 

GENERAL   TER.M. 

2.  Two  justices  of  the  general  term 
may  hold  a  term  and  hear  and  decide 
an  appeal  in  which  the  remaining  jus- 
tice is  incompetent  to  sit.  (  Van  Rens- 
alear  agt.  Witbeck,  2  Lansing,  498.) 

2.  And   it  seems  in  the  absence  of  the 
presiding     justice,   the   two    associate 
justices    may  hold    a  General    Term. 
(Id.) 

3.  And   that  unless  there  is  a  failure  to 
agree  upon  a   decision  of    the  appeal 
by  two  appellate  justices  in  the  depart- 
ment   where    the  judgment    or  order 
appealed   from  is   entered,  where  two 
of  such  justices  therein  are  capable  of 
pitting  on   the  appeal,  or  acting  in    the 
matter,  there  is  no  authority  for   the 
hearing  of  the  appeal  iu  any  other  de- 
partment.     (Id.) 

GIFT. 

See  SPECIFIC  PERFORMANCE.  (43  N.  T.) 
STATUTE  OF  FRAUDS    (Id  ) 
PRINCIPAL  AND  AGENT.  (57  Barb.} 


GOLD  COIN. 

i 

See  BILLS  OF  EXCHANGE.    (43  N.  Y^ 
DELIVERY.    (Id.) 

GOOD  CHARACTER. 

1.  In  a  criminal,  trial   evidence  of  the 
good  character  of  a  prisoner  is  of  value 
not  only  in  doubtful    cases,  but    also 
when  the  testimony  tends  verv  strongly 
to  establish  the  guilt  of  the  accused.  It 
will,  of  itself,  sometimes  create  a  doubt, 
when,   without  it,  none  would  exist- 
(Remsen  agt.  People,  43  JV.  Y.,  6.) 

2.  Accordingly,  where  the  judge  charged 
that  good  character  was  a  fact   to  be 
considered  by  the  jury  like  every  other 
fact  in   the  case,  no  matter   what  the 
other  testimony  in  the  case  might  be, 
but    when  the    evidence  is    positive, 
leading  to  a  conclusion    logically  and 
fairly  derived  of  guilty  from  ail  the 
testimony,  the  simple  factthata  person 
possesses  previou»guod  character  will 
be  of  no  avail : 

Held,  error.  (Id.) 


GOVERNMENT  BONDS. 
See  HUSBAND  AND  WIFE.  (57  Barb.) 

GRAND  JURY. 
See  CRIMINAL  LAW.  (57  Barb.) 

GUARANTY. 

1.  Where  the  defendant  guaranteed  "  the 
punctual  payment  of  the  interest1'  upon, 
a  bond  payable  in  six    years  and  six 
months  from  date  with  interest  seiui- 
atmually : 

Held,  that  the  guaranty  only  extended 
to  the  payment  of  interest  falling  due 
before  the  lime  of  payment  of  the  prin- 
cipal. (Hamilton  agt.  Van  lieiisselaer, 
43  JT.  Y.,  244.) 

2.  After  the  principal  sum  has  fallen  due, 
interest  is  payable  not  by  the  orginal 
terms  of  the  agreement,  but  as  dam- 
ages for  a  breach  of  contract.  (Id. 

See  MORTGAGE    OF  LAND.  (2 Lan»ing.) 
POWER  AND  AUTHORITY.  (Id.) 

GUARDIAN  AND   WARD. 

1.  Although  the  statute  authorizes  a 
guardian  to  keep  up  and  sustain  the 
houses,  grounds  and  other  appurteu- 
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anceB  to  the  lands  of  his  ward  by,  and 
•with  the  issues  and  profits  thereof,  or 
•wit.li  any  other  money  of  the  ward's  in 
bis  hands,  This  does  not  include  the 
right  of  rebuilding.  (Copley  agt. 
O'Neil,  57  Barb.,  299.) 

2.  Permission   to  erect   on   the  ward's 
land,  a     Inilding    with   the    right    of 
removal,  can    be   obtained  from     the 
guardian  ;  and  such  permission  cannol 
be  given  by  him  as  guardian,  to   him- 
self as  an  individual.     (Id.) 

3.  A  guardian  having  as  such  charge  of 
'   his  ward's  land,  his  possession  of  it   is 

in  his  capacity  of  guardian,  and  not 
otherwise.  1'le  cannot,  by  a  contract 
wit!)  himself,  create  the  relation  of 
landlord  and  tenant,  so  as  to  render 
bis  occuoation  that  of  a  tenant  at  will. 
(Id). 

tr  If  a  general  guardian  ninkes  a  pur- 
chase in  his  character  as  such,  he 
presumptively  uses  his  ward's  funds 
therefor.  (Low  aut.  Purdy,  2  Lansing, 
4<>2.) 

5.  And   if,  on    foreclosure    sale  of    his 
ward's  land,  the  effect  is  to  merge  and 
distinguish  the   mortgage,  and  he  can 
obtain  no  title  by  so  purchasing,  which 
he  can   afterward  convey  without  au- 
thority from  a  court  of  equity.  (Id.) 

6.  But   if  he  can  show  the  purchase  to 
have  been  made  with  his  own  funds  he 
may  stand  as  assignee  of  the  mortgage 
against  his  ward  till  he  is  reimbursed. 

Id.) 


H- 

HIGHWAYS. 

See  COMMISSIONERS  OF  HIGHWAYS.    (57 

Barb.) 

1.  The  omission  of  an  overseer  of  high- 
ways  to   deliver  to  the  town  clerk   a 
list,  of   the   inhabitants  in  his  road  dis- 
trict liable  to  work  on  the  highways 
ad  provided  by  section  21  of  the  statute 
respecting    assessment     for    highway 
labor  (1  11.  S.,506,),  does  not,  it  seems 
avoid  the  assessment  made  against  per- 

•  sons  so  liable  by  the  commissioners  of 
highways,  etc.  '(Rinehart  agt.  Young, 
2  Lansing.  354.) 

2.  It  seems  the  provision  of  the  statute 
in  this  particular,  is  merely  directory. 
<Id) 

3.  It  seems  that  the  "  new  inhabitants," 
whose  names  ''shall  from  time  to  time 
be  added  to    the    several    lists,  etc." 


($  2fi).  are  new  inhabitants,  not  of  the 
road  district,  but  of  the  town.  (Id.) 

5.  And  that  in  respect  to  all  his  land  sit- 
uate in  the  town,  each  inhabtant 
thereof  is  to  b«  assessed  for  highway 
labor,  in  the  particular  road  district  in 
which  he  has  his  residence.  (Id.) 

5.  But  it  seems  if  one  who  owns  land 
in  the  same  town  with    his  residence 
but  in  a  different  road  district,  moves 
his  residence  to     the    land    without 
having  been  assessed  in  respect  there- 
of for  highway  labor,  his   name  may 
be   added  to  the  list  under  section  26 
as  a  name    •'  left  out,"  and  be    rated 
accordingly.    (Id.) 

6.  The   overseer  of    highways  for  road 
district'   No.  l.of  the  towii  ef    S,  ne- 
glected to  deliver  the  list  required  by 
seciion  21.  to  the  town    clerk  of  that 
town,  and   the  commissioners  of  high- 
ways at  the   proper  time   prepared    a 
list  for  the  district  from  the  list  used  in 
previous  years  and  placed  upon  it  the 
name  of  the  plaintiff  who   resided  in 
road  district  No.  9,  of  the  same  town, 
but  owned  land  tn  the  former  district. 
This  list  they  delivered  to  the  defend- 
ant, as  overseer  of  highways  for   dis- 
trict  No.    1,  who,  when   the  plaintiff 
bad  soon  after  moved  his  residence  tb 
his  land  in  district  No.  1,  assessed  him 
for  highway  labor  in  respect  of    such 
land,  and  notified,  him  to  perform    it, 
which  he  did  in. part,  refusing  to  per- 
form   the    balance;    whereupon   com* 
plaint    was    made    bv   the    overseer, 
under    the    statute  (§  41).  t>   a    jus- 
tice   of    the   peace,   the  plaintiff  was 
summoned,  a  fine  imposed,  and   war- 
rant issued  for   the   collection  thereof 
(§§  12,  43;,  under  which   his  property 
was  levied  on  and  sold. 

Held,  that  the  plaintiff  could  not  dispute 
the  validity  of  the  assessment  in  an 
action  to  recover  the  value  of  the 
property  sold.  (Id.) 

7.  Beach  agt.  Ftii~man  (9  John  M.,  229^ 
distinguished.  (Id.) 

8.  Quei-t.  whether  the  overseers  of  high- 
ways in   making  the    assessment,  did 
not  act  judicially.  (Id.) 

See  ASSESSMENT.  (Id.) 

HORSE  RAILWAY. 

See    ASSESSMENT.  (2  Lansing.) 
INDICTMENT.  (Jd.) 

4.  If  an  indictment  shows  a  presentment 
by  jurors  ''  the  number  and  qualifica- 
tion required  by  law,"  the  names  or 
number  of  the  jury  need  not  be  stated 
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therein   or  in   the  caption.  (McGarry 
agt.  Tli*  People,  2  Laiitiny,  12:27.) 

2.  And  if  it  is  stated  that  the  jurors  were 
••  then   and   there  in  ftaid   court  duly 
sworn, etc., "and  presented  the  defend- 

•  ants  upon  their  oath,  it  siiflic  iently  ap- 
pears that  the  presentment  was  upon 
the  oaths  so  sworn.  (Id.) 

3.  In  an  indictment  for  injuring  the  prop- 
erty of  a  corporation,  the  corporation 
mav  he  described  by  its  usual  and  ordi- 
nary title,  though    ditfereiit  from     iw 
corporate  name.     (Id.) 

4.  Where    an   indictment    for  obtaining 
property  under  false  pretences,  charged 
that    the    prisoner,  with  an  intent  to 
defraud  one    A    G,  Jr.,  did   •'  falsely 

B-etend  and  represent  to  the  said  A 
,  Jr.,  for  the  purpose  of  inducing  the 
said  A  G .,  Jr.,  to  part  with  a  yoke  of 
oxen  of  the  goods  and  chattels  of  the 
said  A  G,  Jr.,  that,"  &c.,  "  by  which 
said  pretences  he,"  the  prisoner,  "then 
did  unlawfully  obtain  from  the  said  A 
G,  J.,"  the  oxen  mentioned. . 

ffebl,  that  there  was  a  substantial  aver- 
ment that  the  prisoner  had  obtained  the 
property  from  the  prosecutor  by  means 
of  the  false  pretences  made,  and  the 
latter's  belief  therein,  and  that  the  in- 
dictment was  not  defective  in  that  par- 
ticular. ( Clark  agt.  The  People,  %  Lan- 
ting,  329.) 

5.  The   case  of  2%«  State  agt.  Philbrick 
(31  Maine,  401),  commented  upon,  and 
on   this  point  disapproved.     (Id.) 

6.  Where  it  is  charged  in-  the  indictment 
that  the  prisoner  obtained  the  property 
upon   the   security   of  his  promissory 
Hole,  through  false  and  fraudulent  rep- 
resentations as  to  liis  ability  to  pay  the 
same,  an   argument  of  his   neglect  to 
make   payment  of  the  uote  is  not  es- 
sential.  (Id.) 

HUMAN  LIFE. 

See  CONTRIBUTORY   NEGLIGENCE.    {43 

N.  Y.) 

HUSBAND  AND  WIFE. 

See  LARCENY.  (43  JV.  Y.) 

TENANCY  RY  THE  CCRTESY.  (Id.) 

1.  At  common  law  an  action  lay  ajj'iinst 
husband  and  wife  jointly,  for  a  liliel 
written  and  published  'by  the  wife, 
alone  :  and  a  general  judgment  could 
be  rendered  against  them  both,  if  the 
charge  were  established.  This  rule 
baa  not  been  changed  by  statute,  in 
this  State.  (Tait  agt.  Vidburtson,  57 
Barb.,  9.) 


2.  Where  government  bonds,  deposi'ed 
witli   the  defendants,   by  the  plaintiff, 
with  express  instructions  not  to  deliv- 
er them  to  any  person  except  upon  his 
written  order,  were  subsequently  ob- 
tained   from    them,    by    the   plaintiffs 
wile,    fraudulently,    by    means/  of   a 
forget)  order  purporting  to  be  Hgned  by 
him  ;  Held,  that  the  plaintiff,  being  le- 
gally   responsible   for  the  fraud  of  his 
wife,  he  could  not   recover   from  th» 
defendants   the   value   of    the    bonds. 
(Kuwing  agt.  Manley.    (Id.,  479.) 

3.  The  rule  of  the  common  law.  on  this 
subject,  is  not  changed,  or  affected  by- 
tile  legislation  in  this  State   giving  to 
married  women   the   control   of  their 
property.     While   the   recent  stiitntes 
relieve  them  from  many  of  the  disabil- 
ities formeily  resulting  lro::i  the  mari- 
tal relation,  they  do  nor,  discharge  the 
husband  from  the  liabilities  which  that 
relation  imposed  on  him  for  the   torts 
of  his  wife.  (Id  ) 

See  MARUIAGE.     (Id.) 

MAKRIED  WOMEN.  (Id.) 
WITNESS.  (Id.,  1.) 

4.  Where,  upon  the  purchase  of  land  by 
a  married  woman,   thn.u.yh  her  hus- 
band aci  ing  as  her  agent,  the  husband 
makes  false  and  fraudulent  representa- 
tions respecting  a  bond  and  mortgage 
given    in    payment  of    the    purchase 
money,    knowing   them   to   be    talsej 
and  such  representations  are  material, 
and  the  vendor  relies  upon  them,  and 
sustains  damages  in   consequence,  an 
action  can  be   maintained   by  him,  or 
hi*  assignee,  against  the  wife,   for  the 
fraud.     (Gruvet  agt.   Spier.  57  Barb.. 
349) 

5.  In  such  an  action  the  measure  of  dam- 
ages   is,    the   difference  between   the 
value  of  the  mortgage  debt  as  it  would 
have  been   had  the   mortgaged   prem- 
ises been  free   from   all   prior   incnm- 
brances,  as  repretented,  and  its  value 
as  it  turned  out  to  be,  with  the  mort- 
gaged  premises  incumbered  by   prior 
mortgages  and  judgments.     (Id.) 

6.  Where,    in   such   a  case,   two    prior 
mortgages  were  foreclosed  by  action, 
and  the  premises  sold,  in  satisfaction 
thereof.  aiAl  the  same  were  struck  off 
to  the  plaintiff's  assignor,  and  an  exe- 
cution issued  in  an  action  brought  by 
him  upon  the  bond  was  returned  nn 
satisfied  ;  Hdd,  that  the  plaintiff  was 
entitled  to  recover  of  the  defendant  the 
whole  amount  of  the  mortgage  debt, 
over  and    above   the  surplus  arising 
from  the  sale   under  the  prior  mort- 
gages, with  interest,  on  that  balance, 
by  way  of  damages.     (Id.) 

See  MARIUED  WOMEN.    (Id.} 
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ILLEGAL  CONTRACTS. 

See  CONTRACTS.  (43  2V.   T.) 
PUBLIC  POLICY.    (Id.) 

ILLEGAL    VOTING. 
See  CKIMINAL  LAW.    (57  Barb.) 

INDEMNITY. 

See  COMMON  CARRIEK.  (2  Lansing.) 

INDIVIDUAL  BANKERS. 
See  PARTNERSHIP.     (43  2V.  F.) 

INDORSEMENT  AND   INDORSER 

See  PROMISSORY  NOTES.    (43  2V.  F.) 
WAIVJBR.    (Id.} 

AGREEMENT.    (08  Barb.) 

OPINIONS  OF  WITNESSES.  (Id.) 
BILLS  OF  EXCHANGE   AND  PKCM- 
ISSOBY  NOTES.  (1  Lansing.) 

INEVITIBLE    ACCIDENT. 
See  NEGLIGENCE.    (43  2V.  F.) 
INFANCY. 

1.  Where  an  infant  purchase  lands  and 
subsequently,  before  his  majority,  sells 
the  lands,  his  retention  of  the  proceeds 
of  such  sale  after  he  conies  of'  age,  is 
not  such  an  affirmance  of  his  contract, 
as  to  render  valid  against  him  an  obliga- 
tion given  by  him  as  a  consideration  for 
the  land.     ClVai&k  agf.   Powers.  43   2V. 
F,  23.) 

2.  Accordingly,    where   an   infant  buy* 
land   subject  to  a    mortgage   thereon, 
which,  in  and  by  tlie  deed,  she  cov- 
enants to  pay  as  a  pare  of  the  considera- 
tion   of    the    conveyance,  and   subse- 
quently, but  before  she  comes  of  age, 
sue  conveys  the  land  to  another  for  a 
larger  price,   and    retains  and  enjoys 
the  proceeds  of  such  sale  for  several 
years  after  she  attains  her  majority  : 

Held,  she  nevertheless  is  not  liable  on 
her  covenant  to  pay  the  mortgage.  (Id.) 

3.  Her  appearance  in  a  suit  to  foreclose 
the  mortgage,  as  a   party  defendant, 
and  a  judgment  of  foreclosure  against 
her  in  that.  suit,  are  no  bar  to  her  set- 
ting up  her  infancy  as  a  defence  in  an 
action  against  her   by  her  grantor  to 
recover  the   amount    of   a   judgment 


against  him  for  the  deficiency,  which 
he  had  been  obliged  to  pay.     (Id.) 

4.  As  to  conditions  to  be  performed,  an- 
nexed to  an  estate,  granted  either  to 
an  ancestor,  or  himself,  the  laches  of 
an  infant  will  bar  him  of  his  right  to 
the  land,  the  same  as  if  he  were  an 
adult.  (Uavens  agt.  Patterson,  43  2V. 
F,  218.) 

See  APPRENTICES.    57  Barb. 

INHABITANT  AND  NEW  INHABI- 
TANT. 

See  HIGHWAY.  (V  Laming.) 

INJUNCTION. 

1.  Where  a  motion  to   dissolve  an  in- 
junction was  made  and   granted  at  a 
regular  special  term,  and  without  any 
appeal  from  that  order,  and  within  a 
day  or  two  afterwards,    t/te  same  at- 
torneys,   upon     the     same    complaint, 
which  had  not  been    newly  verified, 
and  with  no  new  or  additional  affida- 
vit, and  without  a  new  undertaking 
procured   from   the   same  judge    who 
had  granted  the  first  injunction,  upon 
an  exparte  application  to  him,  made  out 
of  court,  ana  while  he  was  not  holding 
court,  and  while  another  judge   was 
holding  the  regular  special  term  and 
chambers,  another  or  second  injunction 
of  the  same  tenor  and  effect  of  the  in- 
junction  which   had    been   dissolved, 
together  with  all  order  10  show  cause 
thereafter   why    such    last  injunction 
should  not  be  made  perpetual : 

Held,  on  a  motion  to  dissolve  this  second 
injunction,  that  the  motion  be  granted 
with  costs  to  he  paid  by  t/te  plaintiff's 
attorneys  personally;  which  was  the 
only  punishment,  or  reproof  which  the 
court  could  administer  to  them;  as  it 
was  doubtful  if  their  misconduct  was 
such  as  would  authorize  the  punish- 
ment prescribed  by  the  statute  con- 
cerning contempts.  (Sckauyhnessy  agt. 
Kedey,  ante,  382.) 

2.  To  enable  a  plaintiff  to  maintian  an 
action  against  the  officers  of  a  county 
and  enjoin  the  collection  of  a  tax,  he 
must  bring  his  case  within  some   one 
of  ihe  acknowledged  heads  of  equity 
jmi.-dlciion,  viz:  (1  ^  Whtre  the  pro- 
ceedings  of  the   subordinate  tribunal 
will  necessarily  lead  to  a   multiplicity 
of  actions;  (2.)     Whore  they   lead,   in 
their  execution,  to  the  commission  of 
irreparable  injury  to  the  freehold  ;  (3.) 
Where  the  claim  of  the  adverse  party 
to  the  land  bought  at  the  tax  sale  is 
valid  upon  the  face  of  the  instrument, 
or  the   uioceedings   sought   to   be   set 
aside,  and  extrinsic  facts  are  necessary 
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to  be  proven  to  establish  invalidity  or 
illegality  ;  (4.)  Where  the  tax  is  upon 
land,  and  the  law  allows  it  to  be  -sold 
to  collect-  the  tax,  and  the  conveyance 
to  be  executed  would  be  conclusive 
evidence  of  title  ;  (5.)  Where  the  plain- 
tiff has  sustained  special  injury. 
Banlon  agt.  The  Board  of  Supervisors 
of  the  County  of  Westcliester,  57  Barb., 
383.) 

3.  Whenever  a  case  is  presented  falling 
within    these   exceptions,  equity   will 
interfere  to  arrest  the  excessive  litiga- 
tion, to  prevent  the  irreparable  injury, 
or  to  remove  or  prevent  the  cloud  up- 
on  the  title;  where  no  relief  can  be 
bad  by  certiorari.  to  review  the  pro- 
ceedings,  and  unless  the  plaintiff  can 
have  an  injuction,  he  will  be  without 
remedy.    (Id.) 

4.  Where  a  plaintiff  has  had  an  oppor- 
tunity to  interpose  the  defense  of  fraud 
and  corruption  in  an  arbitrator,  in  an 
action   brought  against  him  upon  the 
award,  an  injunction  will  not  be  issued 
to  restrain  the  proceedings  in  that  ac- 
tion, either  before  or  after  judgment. 
Stover  agt.  Cogswell,  57  Barb.,  448.) 

5.  His  remedy  is  to  move,  in  that  action, 
for  such  relief  as  the  facts  may  show 
he   ought   to   have,   in  respect  to  the 
judgment    which    lias   passed   against 
him,  therein,     (id.) 

5.  An  injunction  will  not  be  issued  to  re- 
strain the  prosecution  of  an  action 
pending  in  the  same  court,  unless  it 
appears  from  special  circumstances, 
that  relief  cannot  be  had  by  motion 
or  petition  in  the  cause,  ('flte  Erit 
Itailway  Company  agt.  Kanisey,  57 
Barb.,  449.; 

7.  This   was  decided  in  Schell  agt.  T/te 
Erie    Itailway    Company,    (51   Barb., 
S.)  and  that  is  all  tiiat  it  was  intend- 


ed by  the  court  to  decide,  there,  viz  : 
that  MIT,,  an  injunction  is  irregular. 
(Id.) 

See  TKAUE  MARKS.    (Id.) 
WATER.     (58  Barb.) 
CONTEMPT,  (••i  Laming.) 

(JOUl'O  RATION.    (Id  ) 

DKEJ>.  (Id.) 

INNKEEPER. 

1.  At  common  law,  innkeepers  are  in- 
surers of  the  property  of  their  guests. 
(liamaley  agt.  Leland,  43  N.   Y.,  33J.) 

2.  Under    our    statutes    laws    of    1855, 
chap.   42,   innkeepers  who  have   pro- 
vided a  cafe,  and  posted  uolices  of  the 
fact  iu  accordance   wiiii  the  act,   are 


exonerated  from  liabiliiy  for  "  money, 
jewels  and  ornainenis,""of  a  guest,  not 
deposited  in  a  safe.  (Id.) 


Held,  accordingly,  that  the  watch  of  a 
guest  at  an  inn,  worn  and  used  by  him 
iu  the  ordinary  manner,  is  neither  a 
'•jewel  or  ornament"  within  the  mean- 
ing  of  the  act,  and  that  the  innkeeper 
is  liable  for  the  loss  thereof  in  the  room 
of  the  guest,  nofwitsta tiding  compliance 
with  the  act  of  1855.  (Id'.) 

INSOLVENCY. 

1.  The  legal  meaning  of  "  insolvency' 
defined.  Van  flioeragt.  Puppenfiatuen, 
(43  If.  Y,  «8.) 

See  EQUITABLE  SET-OFF.    (Id.) 

INSOLVENT  CORPORATIONS. 
See  PRACTICE.  (2  Lansing.) 

INSOLVENT  DEBTORS 

See  COUNTY  COURT.    (5?   Barb. 
FRAUD.    (Id.) 

1.  An  order  of  a  county  court  (under  art. 
6.  title  1,  chap.  5,  part  2,  R.  S  ),  direct- 
ing the  discharge  of  a  debtor  imprison- 
ed in  execution,  is  invalid  on   its  face, 
unless  it  recites  the  proceedings  neces- 
sary under  the  statute  to  vest  the  court 
with      jurisdiction.       (Bullymvre  agt. 
Cooper,  2  Lansing,  71.) 

2.  If  the  sheriff  releases  the  debtor  under 
an  order  omitting  such   recitals,  when 
the  court  in   fact  had  not  jurisdiction 
to  make  it,  he  renders  himself  liable  aa 
for  aii  escape.   (Id.) 

2.  The  court  will  not  obtain  jurisdiction 
to  make  the  order  of  discharge  unless 
the  applicant  verifies  his  petition  at  the 
time  he  presents  it.  (Jd.) 

4.  Where,  therefore,  the  sheriff  released 
a  prisoner  in  execution,  under  an 
order  whose  recitals  showed  the  ap- 
plicant's neglect  to  swear  (hut  he  had 
not  disposed  of  any  part  of  his  prop- 
erty wiih  a  view  to  the  future  benefit 
of  himself  or  his  family,  and  the  order 
had  in  fact  been  nmdi-  upon  a  petition 
which  was  not  verified  at  the  proper 
time,  and  w  a  for  thai  reason  void. 
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Held,  that  he  was  not  protected,  but  was 
liable  for  an  escape.  (Id.) 

5.  Whether  the  applicant  for  discharge 
can  meet  the  requirements  of  the  statute 
($4),  respecting  "  a  true  and  just  ac- 
count of  all  his  estate,  etc  "  by  alleging 
in  his  petition  an  adjudication   and  as- 
signment   in      bankruptcy.         Quere. 
(Id.) 

6.  If  an  insolvent,  who  is  carrying  on 
business  with  knowledge  that  he   can 
no   longer  continue   it,    and   that   his 
property  must   be   surrendered  to   hifi 
creditors,  purchases  goods  upon  credit 
without  disclosing  the  circumstances  to 
the  vendor,  his  concealment  thereof  is 
equivalent  to  fraud,  and  his  assignment 
of  the  purchased  property  for  the  ben- 
efit of  his  creditors  will   pass   no  title 
therein   to   his  assignee.  (Chajfee  agt. 
Ford,  2  Lansing,  81.) 

7.  And  this  is  so,  although  the  purchase 
is  made  in  the  course  of  the  purchaser's 
business,  (fd.) 

8.  The  same  rule  applies  to  a  banker,  who 
under  like  circumstances  receives  the 
money  of    his  depositor.     (Id.) 

INSURANCE. 


See  ACCIDENT  INSURANCE.     (43  JV.  T.) 
FIRE  INSURANCE,    (fd.) 
LIFE  INSURANCE.  (Id) 


1.  A  party   holding  a  contract  tor  the 
purchase  of  premises  from  the  owuer, 
on  which  he  lias  made  payments,   has 
an  insurable  interest  in  the  premises. 
Acer  agt.  T/te  Merchant's  Insurance  Co. 
of  Hartfird.     (57  Barb.,  68.) 

2.  And  although  a  third  person,  to  whom 
Buch  party  has  contracted  to  sell  the 
premises,  has  without  his  consent,  ob- 
tained a  conveyance  from  the  owner, 
this  will  nol  ait'ect  the  party's  rights. 
Such  third  person,  having  full  knowl- 
edge of  those  rights,  will  hold  the  title 
subject  thereto.     (Id  ) 

3.  Such  party  still  has  the  equitable  title, 
until    his    rights    are    adjusted.      His 
right  is  not  a  conditional  right,  but  an 
absolute    right,    to   the   extent  of  bis 
ownership,  or  equitable  title.     He  is 
therefore  not  guilty  of  any  fraud  which 
will  vitiate  a  contract  of  insurance,  in 
representing  himself  as  the  owuer  of 
the  property.       (Id.) 

4.  A  policy  of  insurance,   issued  to  the 
plaintiff  by   the  defendant,   contained 
this  condition:  "If   the    assured,    or 
any  other  person  or  parties  interested 
ehall  have  existing,  during  the  coutin- 
ouiiceof  iliis  policy,  any  other  contract 


or  agreement  for  insurance,  (whether 
valid  or  not.)  against  loss  or  damage 
by  lire,  on  the  property  hereby  insured, 
not  contented  to  by  this  company,'' 
&.C.,  "then  this  insurance  shall 'be 
void  and  of  no  effect, "  &,c.  Held,  that 
the  "  other  persons  or  parties  interest 
ed,"  spec! tied  in  the  condition,  referred 
to  parties  interested  in  the  pluintitfa 
insurance,  merely  ;  and  that  it  was  not 
the  understanding  or  intention  that 
any  other  person  who  might  have  a 
separate  interest  in  the  property,  and 
not  connected  in  interest  with  the 
plaintiff,  and  having  no  interest  in  his 
insurance,  might  avoid  the  plaintiffs 
contract  by  obtaining  an  insurance  of 
his  own  interest  in  the  property,  with- 
out the  plaintiffs  knowledge  or  con- 
sent. (Id. ) 

5.  The  omission  of  a  parly  insured  to  de- 
liver a  particular  account  of  his  loss 
and  damage,  as  required  by  one  of  the 
coi'.di  lions  annexed   to   the   policy,  is 
fatal  to  his  right  to  recover   upon  the 
policy.    (0«reitagt.  Tiie  farmer's  Joint 
Stock  Ins.  Co ,  57  Hard.,  518.) 

6.  Such  a  provision  is  a  condition  prece- 
dent,   the    performance    of  which,  by 
by  the  insured,  is  indispensable  to  his 
right  of  recovery,   unless  it  has  been 
dispensed  with,  or.  waived  by  the   in- 
surers. (.Id.) 

7.  Time  is  of  the  essense  of  the  contract, 
in  conditions  of  this  kind  and   there  ii 
Jio  power  iu  the  court  to  dispense  with 
the  condition,  or  excuse  the  iiouper- 
formance  of  it.     (Id.} 

8.  It  is  only  when  a  duty  is  created  by 
the  law  that  a  party   is  excused  from 
performing  it.   if  performance  is   ren- 
dered  impossible   by   act  of  God,  and 
nol  when  ilie  duty  is  created  by  con- 
tract.    (Id.) 

9.  Conditions  of  this  kind,  in  a  policy  of 
insurance,   are  designed  am'   inserted 
for  the  benefit  of  the  insurer,  and  may 
be  waived    by   him,    and    the   courts 
should  construe  them  most  liberally  in 
favor  of  the  assured,  and   most  strictly 
against  the  insurer.     (Id.) 

10.  A  policy  contained  a  condition  that 
in  case  of  loss,  the  assured  should  de- 
liver   a    particular  account   thereof   to 
the  insurers  witliiu  ten  days.     A  loss 
occurred  on   the  iiOth  of  May.    1868. 
Notice   was  given,  immediately  after- 
wanL,  to  i lie  agent  of  the   insu.ers  at 
the  place  where  the  preunses  were  sit- 
uated.  On  the  10th  of  June,  the  insur- 
ers'   general    ageu*    and    adjuster    of 
losses,  with  one  of  the  directors  and  * 
member  of  the  executive  committee, 
came  to  the  place  where  the  premises 
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were  situated,  for  the  purpose  of  pet 
tling  the  loss  On  tne  1st  of  July 
said  agent  came  a  second  time,  staling 
that  he  came  to  adjust  llie  loss.  Be 
ing  told  that  the  assured  was  absent, 
and  th;it  the  proofs  of  loss  had  not  yet 
been  prepared,  lie  said  it  would  make 
no  difference  ;  that  the  proofs  could  be 
made  np  and  tent  when  the  assured 
returned.  Upon  the  return  of  the  as- 
Bured,  on  the  14th  of  August,  the 
proofs  were  mailed  to  the  insurers, 
who.  after  keeping  them  ten  days,  re- 
turned the  same  to  the  assured,  then 
informing  him  for  the  first  time,  that 
they  intended  to  contest  the  claim. 
Held,  that  these  facts  constituted  a  dis- 
tinct recognition  of  the  liability  of  the 
insurers  for  the  loss,  after  the  expira 
tion  of  the  fen  days  for  the  service  of 
the  preliminary  proof.  And  that  this 
was  sufficient  to  establish  u  waiver  of 
such  proof  within  the  leu  days.  (Id.) 

J .  The  general  agent  of  an  insurance 
company  lias  power  to  bind  the  com- 
pany, by  making  such  a  waiver.  (Id.) 

12.  The  fact  that  insurers,  after  the  time 
for  furnishing  ihe  preliminary  proofs 

,  has  expired,  put  their  resolution  to 
contest  the  claim  upon  other  grounds 
than  the  omission  to  furnish  such 
proofs,  is  a  waiver  of  that  ground  of 
defense.  (Id.) 

13.  A  policy  of  insurance  was  taken  at 
the  instance  of  the  insurer's  agent,  and 
in  exchange  for  one  he  ha  i  previously 
issued  as  llie  agent  of  another  compa- 
ny.    The  applic.ition   was   written   liv 
Bnch  agent,  and  llie  name  of  ihe  assur- 
ed was  put  to  it    by   such   agent.     It 
was  stated  therein  that  there  were  no 
ini'iimbrance?  on  the  property.     It  was 
ahowii  that  nothing  was  said  by  either 

Carty  about  any  incumbrance  or  lien 
y  judgment,  when  inquiry  was  made 
about  incumbrances  ;  or  any  thing  sug- 
gesting any  necessity  or  occasion  to 
speak  about  judgment.".  Held,  that 
the  inquiry  suggested  in  the  applica- 
tion, in  respect  to  incumbrances,  was 
in  fact,  anil  should  be  in  law,  limited 
to  mortgages,  or  incumbrances.  creat- 
ing a  specific  lien  on  the  land.  And 
that  the  assured  was  not  called  upon  to 
say  anything  about  judgments.  (Id.) 

14.  Held,  also,  that  in  this  view  of  the 
statement  in  the  application  that  there 
was  no  incumbrance  on  the  property — 
whether  it  were  viewed  as  a  warranty 
or  as  a  representation — there  was  in 
fact  no  intentional  concealment  or  mis- 
representation, although  there  were,  at 
the  time,  judgments  which  were  liens 
upon  the  premises  ;  and  that  the  refu- 


sal of  the  indge  to  nonsuit  upon   that 
ground  was  not  erroneous.     (Id.) 

15.  When  asked  if  the  premises  are  in- 
••nmbered,  the  applicant  in  his  answer, 
need  ^o  no  further  than  to  mer.iion  all 
specific  liens  upon  the  land  by  mort 
gage,  contiact  to  sell,  charges  upon 
the  property  by  will  or  otherwise,  or 
certificate  of  sale  by  the  sheriff ',  if  the 
premise  '  have  been  sold  on  execution 
upon  any  judgment.  (Id  ) 

16  Where  a  policy  of  insurance  against 
loss  by  fire  runs  to  the  "  assured,  his 
executors,  administrators  and  assigns/' 
an  aciion  is  properly  brought,  after 
the  death  of  the  assured,  in  the  name 
of  his  administrator,  if  a  right  of  ac- 
tion has  accrued  to  any  one  l>y  reason 
of  the  destruction  of  the  property  in- 
sured. (Loiipiit,  agt.  Tlif  C'fiarter  Oak 
Fire  and  Marine  Insurance  Co.,  58 
Barb,,  3;!5.) 

17.  The  administrator,  in   such   a  ease, 
prosecutes  for  the  benefii  of  the  person 
or  persons  entii led  to  the  moneys  re- 
covered on  account  of  such  loss";  pro- 
vided the   contract   remains   n    force; 
notwiths'andinu  the  change  of  title  'o 
the  property  insured.     (Id.) 

18.  A    contract    of  insurance    provided 
that  the  policy  should  not   tie  assigna- 
ble before   or   after  loss,  without  the 
consent  of  the  company,  manif.sted  in 
writing  thereon  ;  that  "  in  case  of  as- 
signment without  such  consent,  wheth- 
er of  ihe  whole  policy,  or  of  any  inter- 
est in  it,  the  liability  of  the  company 
shall  then  cease  ;"  '•  that  in  case  of  any 
sale,  transfer  or  change  of  title  in   the 

.  properly  insured,  *  *  *  or  of  anv 
interest  therein,  such  insurance  shall 
be  void  and  cease ;"  '•  and  that  in  case 
of  the  entry  for  foreclosure  of  a  mort- 
gage, or  the  levy  of  an  e.xecu.ion,  or 
attachment,  or  possession  by  an»tiier 
of  the  subject  insured,  wi.hout  the  con- 
sent of  this  company,  indorsed  hereon, 
this  instrument  shall  immediately 
cease."  The  policy  was  for  one  vear 
from  December  7,  1867,  and  was 
renewed  for  one  year  from  the 
latter  date.  On  the  21st  ilay  of  July. 
1869,  and  during  the  life  of  the 
policy,  the  assured  died  intestate 
ami  the  property  insured  descended  to 
his  heirs  at  law.  On  the  9th  of  No- 
vember, 1869,  a  total  loss  of  the  prop- 
erty by  fire  occurred.  No  consent  had 
been  indorsed  upon  the  policy  by  the 
company,  at  the  time  of  ihe  fire",  and 
there  had  been  long  before,  not  only 
possession  by  others  than  the  assured, 
of  the  subject  insured,  but  a  complete 
change  of  title,  also.  Held,  that  the 
policy,  by  the  clear  and  explicit  teruia 
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and  provisions  thereof,  became  void 
and  ce-ised  to  have  anv  binding  force 
upon  the  d--a:h  of  the  assured,  and  the 
venting  of  the  title  10  the  property  in- 
sured in  Ills  heirs  at  law.  That  this 
was  a  ch  iii-.'e  of  title,  from  the  assured 
to  others,  which  brought  the  case  with- 
in ilie  express  terms  of  the  policy. 
(Id.) 

19  Held,  also,  that  the  possession  of  the 
property  insured,  by  others  than  the 
insured,  without  tiie  consent  of  the 
company  indorsed  upon  the  policy, 
also  produced  the  same  refill.  It  pur 
an  end  to  the  contract,  and  rendered  it 
no  longer  obligatory.  (Id.) 

20.  Where  the  descrip  ion  of  the  proper- 
ty insured  is  made  a   part  of  the   con- 
tract, and  a  warranty  by  the  assured, 
and   it.  is  expressly   provided,  among 
other  things,  that  in  case  of  any   mis 
representation     or     concealment,     or 
omission    to    make    known   any    fact 
which  increase.-*  the  hazard,  the  insur- 
ance shall  be  void  ;   and  the  property 
is  dese.ribed  and  insured  as  a  dwelfiiig- 
koiute,  when  <n  fact  it  is  used  in  part  as 
a  saloon,  which  increases  the   risk  ;   it 
seems  tiie  policy  is  void  and  of  no  effect, 
by    reason   of  this    misrepresentation. 
(Id.} 

21.  After  a  life  insurance  policy  has  be- 
come forfeited,    by  its   terms,    by  the 
lion-payment  of  premium*,  in  an  action 
thereon  it.  is  incumbent  upon  the  plain- 
tiff to  show  a  receipt  of  the  premium, 
by  some  one  authorized  10  receive  it, 
after  forfeiture  ;  or  to  show  a  raiilica- 
tion    of    an    unauthorized    receipt,    by 
the  company,  by  an  acceptance  of  the 
nionvv  wiih  knowledge  of  the  facts,  or 
in  some  other  way.    (Kolyers  agt.  The 
Guardian    Life    'insurance    Company, 
58  />'a/6.,  JSi) 

22.  The  fact  that  a  clerk  of  tne  insurers 
had  power  to  bind  them   by   receiving 
monev  upon  policies  is  no  evidence  of 
his  authority  to  waive  a  forfeiture  by 
receiving  the  premium   after   a  policy 
has  ceased  to  exist,  by  reason  of  non- 
payment; especially  vhere  it   appears 
that  such  clerk  had  always   had   strict 
orders  to  collect   no  premiums  on   for- 
feited policies ;  and  that  the  company 
has  never  received   the   premiums   so 
collected  by  him  after  forfeiture.    (Id.) 

23.  In  an  action  upon  a  policy,  the  char- 
ter and   by  laws   of  the  company   are 
admissible  in  evidence,  to   show    who 
was    authorized    to   remit  forfeitures. 
(Id) 

24.  By  the  terms  of  a  marine  policy  of 
insurance,    the    insurers    were    liable 


only  for  an  absolute  or  total  technical 
loss.  The  policy  contained  the  follow- 
ing warranty:  "Warranted  by  tiie 
assured  free  from  loss  or  claims  on  ac- 
count of  capture,  seizure,  detention,  or 
destruction  by  or  arising  iroiu  any 
belligerent  nation,  or  from  anv  seced- 
ing or  revolutionary  stat.-;  or  Mates  of 
the  union,  or  Irom  any  guerrilla  party, 
or  by  or  from  any  officer,  civil  or  mil- 
itary, or  other  persons  claiming  to  act 
in  their  name  or  under  their  authority, 
or  in  their  behalf."  The  perils  insured 
against  were  those  of  the  ''seas,  winds, 
waves,  rocks,  sands,  shoals  and  coasts, 
collisions  and  sinking  at  fen,  tires, 
jeitisons,  loss  by  pirates,  rovers  or 
assailing  thieves,  barratry  of  the  master 
and  nirirines,  and  all  other  perils,  losses 
and  misfortune*  thai  have  or  shall 
come  to  the  hurt,  detriment  or  damage 
of  the  said  vessel,  or  any  part  thereof, 
occasioned  by  boa  perils  ': 

Held,  1.  That  the  forcible  takinsr  pos- 
session of  the  vessel  by  the  oiiicers  of 
the  United  States  goveinmeiit.  with 
the  intent  to  appropriate  it  to  the  use 
of  the  government  for  a  specific  pur- 
po:-e,  viz.,  the  cany  ing  of  a  cargo  to 
Santiago,  amounted  to  a  cujjta-re;  and 
that  the  warranty  in  the  policy  did  not 
expend  to  stica  capture.  :L  Tnat  the 
grammatical  structure  of  the  sentence 
cont.iining  the  warranty  precluded  any 
Mien  extension,  aud  no  rear-on  was  ap- 
parent why  the  tons4.ruct.ion  of  the 
clause  should  not  be  accuruing  to  that 
structure.  (Murray  agt.  Kecf.ivers  of 
t/te  harmony  Jf'iie  aitij  Marine  his.  Co.. 
58  tia.'L,  9.) 

25.  And  the  vessel  having  been  lost 
while  thus  in  the  service  of  the  govern- 
ment, by  stranding,  and  tiie  insured 
having  without  any  previous  abandon- 
ment, made  a  claim  on  the  United 
Slates  government  for  payment  for 
tlte  vessel,  by  reason  of  her  loss  while 
iu  the  pot-session  of  the  government 
officers,  which  claim  was  allowed  and 
paid,  to  an  amount  nearly  equal  to  the 
wiiole  value  ol  tne  vessel  : 

Held,  that  these  circumstances  caused 
tne  cap, nix-  to  cease  from  operating  as 
a  total  loss;  and  that  the  insurers  heing 
being  liable,  under  the  policy,  only  iu 
case  of  a  total  loss,  it  was  immaterial 
whether  they  had  insured  against  cap- 
lure,  or  iioi  : 

Held,  also,  that  if  the  assured  had  desired 
to  make  the  constructive  total  loss 
arising  from  the  capture,  an  actual 
total  loss,  so  far  as  the  insurance  was 
concerned,  ii.cy  should  have  aban- 
doned ;  in  which  cas«  the  insurers 
Would  have  been  entitled  lo  the  sum 
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paid  by  Uie  government  ;  but  that,  they, 
nor,  having  dune  so,  but  choosing  to 
nold  on  to  I  heir  property  in  ihe  vessel, 
and  to  accept  the  sum  p;*<l  by  the 
government,  could  not  claim  to  recover 
of  the  insurers  as  for  a  toiul  loss.  (!<-(.) 

26.  If  tlie  assured,  before  abandonment, 
either  recovers  llie  subject  injured,  or 
receives  an  indemni  y  for  iis  loss,  he 
cannot  thereafter  elect  to  abandon. 
(Id.) 

See  ACCIDENT  INSURANCF..  (2  Lansing.) 
POLICY  OF  INSURANCE.     (Id.) 
PREMIUM  NOTE.    (Id.) 


INTEREST. 

1.  Where  the  defendant  guaranteed  '•  the 
punctual  payment  of  the  interest"  upon 
a  bond  payable  in  six.  years  and  six 
months  from  date  with  interest  semi- 
annual ly  : 

ffeid,  that  the  guarantee  only  extended 
to  the  payment  of  interest  falling  due 
before  ihe  time  of  payment  of  the 
principal.  (  Hamilton  agt.  Van  Itensse- 
laer,  43  N.  Y.,  224.) 

'2.  Alter  the  principal  sum  has  fallen  due, 
interest  is  payable  not  by  the  original 
terms  of  the  agreement,  but  an  dam- 
ages for  a  breach  of  contract.  (Id  ) 

See  ACCOUNT  STATED.  (2  Lansing.) 
EJECTMENT.  (Id  ) 

EXECUTORS  AND  ADMINISTRATORS. 
(Id.. 


INTERNAL    REVENUE. 

See  STAMPS.    (43  If.  Y.) 

INTERNATIONAL    LAW. 

See  BILLS  OF  EXCHANGE.     (43  JV.  Y.) 
PARTNERSHIP      (Id.) 

INVESTMENTS. 

See  EXECUTORS  AND  ADMINISTRATORS. 
(2  Lansing  ) 


IRRELEVANT   AND  REDUNDANT 
MATTER. 

1.  In  an  action  against  a  trustee  of  a 
manttfactiiriiig  corporation,  to  charge 
him  with  the  liability  of  a  debt  due 
from  the  company  to  the  plaintiff,  on 
the  ground  of  failure  and  neglect  of 
the  company  to  tile  their  annual  report 
aa  required  by  law,  the  allegations  iu 


the  complaint  that  the  plaintiff  has 
recovered  judgment  against  said  com- 
pany for  said  debt,  and  malted  execution 
thereon  which  has  been  returned  un- 
eaiisned.  will  be  stricken  out  as  irrele- 
vant. (See,  to  the  same  rjj'tct,  Mctiarg 
agt.  Eastman,  35  How..  207.)  Wey- 
inoiUk  agt  Dimock,  ante,  92.) 

2.  No  appeal  lies  from  an  order  denying 
a  motion   to  compel  a  party   to  make 
his  pleading  more  definite  and  certain, 
and    to  strike  out  irrelevant  and  re- 
dundant    matter     contained     therein. 
(Fitld  agt.  Stewart,  ante,  95.) 

3.  An  order  of  the  special  term,  denying 
u  motion   to  strike  out   certain  allega- 
tions of  the  complaint  as  irrelevant,  is 
not  appealable    to   the    genertl    term. 
( IJuykes  agt.  Mercantile  Mut.  Ins.  Co., 
nute'.  253  ) 


J. 

JEWELS  AND  ORNAMENTS. 

1.  What  are  under  innkeepers'  statute  of 
1865    See  INNKEEPERS.    (43  N.  Y.) 


JOINDER  OP  ACTIONS. 
See  PLEADING.  (2  Lansing) 

JOINT  AND  SEVERAL  DEBTORS. 

1.  In  an  action  on  a  promissory  note 
again.-t  the  two  joint  makers  thereof, 
one  of  whom  establishes  a  defense  ou 
the  ground  of  coverture,  judgment  may 
go  against  the  oilier  defendant. 
( McGuire  agt.  Johnson,  2  Lansing  305.) 

See  ACTION.  (Id.) 

PARTNERSHIP.  (Id.) 
PAUPER.    (Id.) 

JOINT  STOCK  ASSOCIATION. 

See  CORPORATION.  (2  Lansing.) 
PLEADING.  (Id.) 

I 

JUDGE'S  CHARGE. 

See  FRAUD    AND  FRAUDULENT  SALES. 

(~  Lansing.) 
VERDICT.  (Id.) 

JUDICIAL  ACT. 
See  HIGHWAY.  (2  Lansing. 
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JUDGMENT. 

1.  No  principle  of  law  is  better  settled 
than  that  a  judgment  rendered  without 
the  court   that   renders  it   having  ob- 
tained jurisdiction  of  the  subject  mat- 
ter to  whicii  it,  relates,  and  of  the  per- 
sons  to    he   bound    thereby,  is  utterly 
Void.     (Phelps  :igt.  Baker,  ante,  237.) 

2.  This  principle  of  law  applied  in  this 
case,  where  a  judgment  in  favor  of  the 
plaintiff  for  alimony  obtained  m  the 
state  of  Ohio,  against  the  defendant, 
•who  had  never  resided  in  that  State, 
nor  appeared  in  the  action,  nor  been 
served  wi'h  process,  except  by  publica- 
tion in  a  newspaper,  whicii  notice  never 
came  to  defendant's    knowledge   until 
after  the  rendition  of  the  judgment,  and 
the  sale  of  his  property  by  virtue  of 
an  attachment  issued  under  it  in  this 
state.     (Id.) 

3.  The  judgment  of  the  county  court  in 
Ohio  is   void   in  this  state,   as  to  the 
alimony,  whatever  its   effect  may  be 
upon  the  marriage.     (Id.) 

4.  There  is  no  doubt  of  the  power  of  the 
court  to  set  aside  the  judgment,  upon 
motion,  where  it  clearly  appears  that 
the  plaintiff  had  no  legal  cause  of  ac- 
tion,    (la.) 

5.  Posting  citations  in  public  places  with- 
in the  jurisdiction  of  the  court  in  which 
proceedings   to   obtain   judgment    >«re 
instituted,    can    confer    no    legitimate 
jurisdiction  over  foreigners   who   are 
non  residents,   and    do  not   appear  to 
answer  the   suit,   whether   they  have 
notice  of  the  suit  or  not.     The  effect 
of  such   proceedings  are  purely  local, 
and  elsewhere  they  will  be  held  to  be 
mere  nullities.     (ld.\ 

6.  Service  by  publication  is  valid  within 
the   jurisdiction    by  whose  laws  it  is 
authorized,  but  of  no  validity   beyond 
it.     (Id.) 

7.  It  has  been  repeatedly  held  that  where 
the  suit  is  commenced  by  the  attach- 
ment of  property,  that  the  judgment  re- 
cord therein  is  valid,  so  far  as  the  title 
to  the  property  attached  is  concerned, 
but  utterly  inoperative  as  to   the  de- 
fendant for  any    other   purpose,    who 
has   not   appeared  or  been  personally 
served  witii  process.     (Id. ) 

8  An  equitable  claim  on  land,  which  ex- 
isted prior  to  the  recovery  of  a  judg- 
ment, in  given  a  preference  over  judg- 
ments docketed  afterwards;  but  in  no 
case  is  that  preference  given  where  the 
equitable  right  dui  not  exist  prior  to  the 
recovery  of  the  judgment.  (Cook  agt. 
279.) 


9.  There   is   no   principle   of  equity  by 
which  a  purchaser  of  real  estate  or  ot 
a  lease,  which,  at  the  lime  of  the  pur- 
chase is  subject  to  the   lien  of  a  judg- 
ment, (as  in    this  case)  can  claim  im- 
provements subsequently  made  by   him, 
although    without    knowledge   of  the 
judgment  to  be  exempt  from  the  lien. 
(Id.) 

10.  Payment  of,  for  money,  is  within  the 
terms  of  a  bond,  conditioned  that,  the 
defendant  "  obey  and  pert'o;  m  i  he  orders 
of  the  court."    (Clajiin   agt.   Bali,  43 
N..Y.,  481.) 

See  FORMER  JUDGMENT.    (Id.) 
BILLS  OE  EXCHANGE.    (Id.) 

11.  Where   a  verdict  is  according  to  the 
very  right  of  the  case,  upon   the  facts 
found,  The  judgment   will   not  be  dis- 
turbed on  anv  question  of  form,  when 
there  is   no  'exception    involving  any 
error   in    matter   of  l«w.      (Rainsford 
agt.  Rainsford,  57  Barb.,  58.) 

12.  A  judgment  rendered  by  a  justice  of 
the  peace,  on  a  dilatory  plea,  viz  ,  upon 
an  issue  as  to  the  misjoinder  of  parlies, 
although  it  terminates  ihe  acijon,  does 
not  affect  the  right  of  action  on  the 
merits  ;   nor  can   it  be  set  up  as  a  bar 
to  a   subsequent  action   for  the  same 
cause.      (Vaugluui    agt.     O'Brien,   57 
Barb.,  491.) 

13.  Where   a  judgment  is  reversed,  on 
appeal,  upon  technical  grounds  not  in- 
volving the    merits,    the    action   con- 
stitutes no  bar  to  a  second  action  for 
the  same  demands.     (Id. ) 

14.  A  timple  judgment  of  reversal  has 
the  tame  effect,  in  that  action,  as   a 
judgment  of  nonsuit.     And  where  the 
ground  of  reveral  does  not  appear,  the 
onus  of  proof  is  on  the  party  who,  in  a 
subsequent   suit,  relies   upon   tlie   ad- 
judication as  a   bar.     He  must  make  it 
appear  that  the  precise  point  w.as  con- 
sidered and   passed  upon  in  the  former 
suit.     (/-/.) 

See  CORPORATIONS.  (Id.) 

INSURANCE,    (FmE.)     (Id.) 
JUSTICE  OF  THE  PEXCE.     (Td.) 
MECHANICS'  LIEN  LAW.  (Id.) 
PRACTICE.    (Id.) 
APPEAL     (58 >  Barb  ) 
JUSTICE  OF  THE  PEACE.    (Id.) 

JUDGMENT  CREDITORS. 
See  PRACTICE.    (57  Barb.) 

JUDGMENT   DEBTORS. 

See  ACTION.   (2  Lansing.) 
(Id.) 
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JURISDICTION. 

1.  No  principle  of  law  is  better  settled 
than  that  A  judymeiit  rendered  without 
the  court  that  renders  it  having  ub- 
tainedjitristiiftioit  of  the  subject  matter 
to  which  it  relates,  and  of  the  peisons 
to  be  houud  therel)V,  is  utterly  void. 
(Piielps  agt.  liaber,  ante,  237.) 

li.  This  principle  of  law  applied  in  this 
case,  vhere  a  judgment  in  favor  of  the 
plaintiff  for  alimony  obtained  in  the 
state  of  Ohio,  against  the  defendant, 
who  had  never  resided  in  this  state, 
nor  appeared  in  the  acrion,  nor  been 
served  with  process,  except  by  publica- 
tion ina  newspaper,  which  notice  never 
came  to  defendant's  knowledge  until 
after  the  rendition  of  the  judgment,  and 
the  sale  of  his  property  by  virtue  of  an 
attachment  issued  under  it  in  this  state. 
(Id.) 

3.  The  judgment  of  the  county  court  in 
•    Ohio  is  void  in   thin  state,  as  to  the 

alimony,  whatever  its  effect  may    be 
upon  the  marriage.     (Id.) 

4.  There  is  no  doubt  of  the  power  of  the 
court  to  set  aside  the  judgment,  upon 
motion,  where  it  clearly  appears  that 
the  plain  tilt*  had  no  legal  cause  of  ac- 
tion.   (Id  ) 

5.  Posting  citations  in  public  places  with 

,  in  the  jurisdiction  of  the  court  in  winch 
proceedings  to  obtain  judgment  are 
instituted,  can  confer  no  legitimate 
jurisdiction  over  foreigners  who  are 
non-residents,  and  do  not  appear  to 
answer  the  suit,  whether  they  1'iava 
notice  of  the  suit  or  not.  The  eftect  of 
such  proceedings  are  purely  local,  and 
elsewl.erethey  will  be  held  to  be  mere 
uulities.  (Id") 

6.  Servi.ce  ly  publication  is  valid  within 
the  jurisdiction   by    whose  laws  it  is 
authorized,  but  of  no  validity  beyond 
it.   (Id.) 

7.  It  has  been  repeatedly  held  that  where 
the- suit   is  commenced  by  tiie  attach- 
ment  of  property,   that   ttie    judgment 
record  therein    is  valid,  so  far  as  the 
property    attached    is  concerned,   but 
utterly  inoperative  as  to  the  defendant 
for  any  other   purpose,  who    has   ap- 
peared or  been  personally  served  with 
process.    (Id.) 

8.  When  a  court  of  equity  obtains  juris- 
diction of  an  action  for  any    purpose 
for  which  it  is  authorized  to  give  ju<ig- 
menf,  it   holds   such    jurisdiction    for 
every  other    purpose;   especially    for 
the  purpose  of  giving  effect  to  ittTjudg- 
meut.    (DtBemer  agt.  Drew,  57  Ltai-ii.. 
438.) 

You.  XLL 


9.  Hence,  if  the  court  has  obtained  juris 
diction  of  an  action  against  a  foreigr 
corporation  by  its  appearance  by  at 
torney,  it  has  power,  after  judgment 
rendered  in  such  action  and  execution 
returned  unsatisfied,  to  appoint  a  re 
ceiver  of  the  property  and  effects  of 
the  corporation.  (Id  ) 

See  ATTACHMENT    ( Id. ) 

CORPORATIONS.      (Id.) 

PRACTICE.    (Id.) 
DIVOKCE.    (58  Barb.) 
APPEAL.  ('2  Lansing ) 
INSOLVENT  DEBTO'K.  (Id.) 

NON-IMPRISONMENT   ACT.       (Id.) 

JURY. 

1.  Where  the  juror  is  challenged  to  the 
favor,  although  the  facts  proved  before 
the  triers   would    be  ground  for  chal- 
lenge for  principal  cause,  yet  the  ques- 
tion of  competency  belongs  exclusively 
to  the  triers,  and  the  court  cannot  be 
called  upon  to  rule,  as  matter  of  law, 
that  the  juror,  upon  the  facts  proved, 
is  incompetent.     (People  agt.  Allen.  43 
JT.  Y.,  28  ) 

2.  An  opinion  formed  as  to  the  general 
character  of  the  prisoner  does  not  per 
se  disqualify  a  juror.     (Id.) 

See  CRIMINAL  LAW.    (57  Barb.) 
KAILKOAD  COMPANIES.  (Id.) 
STREETS  AND  AVENUES.    (Id.) 
STOCK..    (58  Barb.) 

JURY  AND  JURY  TRIAL. 

1.  It  seems  that  if  a  prisoner  has  not, 
under  the  act  of  1869  (chap.  678)  of- 
fered his  own  testimony  upon  his  trial, 
it  is  error  if  the  court  against  his  ol»- 
jection,  permit  the  counsel  for  the  pros- 
ecution in  addressing  the  jury,  to  com- 
iiieut  on  the  omission  as  a  circumstance 
against  him,  or  a  fact  to  be  considered 
in  determining  the  case.  ( C'randall  agt. 
Tlie  People,  2  Lansing,  3Ui».) 

See  EVIDENCE.  (2  Lansing.) 

JUSTICE  OF  THE   PEACE. 

1.  Where  a  justice  of  the  peace,  after 
rendering  a  judgment  in  favor  of  the 
plaintiff,  by  mistake  entered  tiie  same 
in  his  docket  as  a  judgment  in  favor  of 
the  defettda/it,  and  a  transcript  ot  such 
judgment  benur  tiled  and-  docketed  in 
the  county  clerk's  office,  the  plaimiti 
was  compelled  to  pay  the  judgment: 

Held,  that  an  action  could  be  maintained 
by  the  la  tier,  agaiuai  the  justice,  ao  lor 
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1  tin  act   of  ministerial  negligence   and 
'  carelessness  by  which  the  plaintiff  had 
been    directly    injured.       (C/u~i$tvp/ter 
ugt.  Van  Lie'C,  57  Barb.,  17.) 

2.  Such  a  case  does  not  fall  within  the  rule 
of  judicial  impunity  for  acts  done  by  a 
judicial  officer  in  the  trial  of  causes  and 
rendition  of  judgments  ;  it  being  settled 
that  the  act  of  entering  the  judgment 
in  the  docket,  by  a  justice,  is  a  min- 
isterial act    and  is  no  part  of  the  judi 
eial  Junction  of   rendering  the  judg- 
ment.   (Id.) 

3.  Where  a  justice  swore  that  from  the 
evidence    before    him    in    a    case  he 
''found   his  judgment  against  the  de- 
fendant and  in  favor  of  the  plaintiff', 
for  the  sum  of,  &.C.,  but  ti[>on  entering 
ta-idjtuiffmeitt  in  hid  docket  he  by  mis- 

,  take  inserted  tiie  name  of  the  defend- 
ant in  the  place  of  that  of  the  plaintiff': 

Held,  that  this  was  to  be  understood  as 
an  averment  that  the  justice  had  re 
dtieed  iiis  judgment  to  torm.  by  his 
ollichil  act.  aim  then  made  the  nnsiake 
in  entering  tlie  judgment  so  formed, 
upon  n is  docket ;  and  that  the  ei  ror  was 
ministerial : 

Held,  also,  that  the  justice  had  the  right 
to  correct  such  a  mistake  in  iiis  docket, 
the  moment  lie  discovered  it;  the  error 
being  merely  clerical.  (-Id.) 

See  AGREEMENT.  (Id.) 

Ari'UENTICKS.      (Id.) 

JUDGMENT.    (Id.) 

4.  Where  a  justice  of  the  peace,  acting 
as  a  court  of  special  sessions,  and  hav- 
ing jurisdiction  of  the  person  of  the  de- 

.  feuuanl,  and  of  the  offense  with  which 
he  is  charged,  imposes  upon  him,  by 

.  way  of  punishment,  a  laiger  tine  (turn 
he  lias  a  right  to  inflict,  the  defendant 
niay  have  the  erroneous  judgment,  and 
semence  against  him  reversed  and 
vacated,  upon  cei-twrari,  from  the  court 
of  sessions  of  the  county,  if  he  sees  fit 
to  p;>rsue  that  remedy.  But,  at'ier  such 
line  lias  been  paid,  no  action  will  lie 
against  the  justice  to  recover  back  the 
amount.  (C'tark  age.  Hoidridtje,  58 
JJarb.,  til.) 

5  Such  a  judgment  is  clearly  erroneous, 
and  voidable,  but  not  void  absolutely. 
(Id.) 

-6.  Where  a  justice  acts  without  jurisdic- 
tion he  is  a  trespasser;  but,  having 
jurisdiction,  an  error  in  judgment  will 
not  subject  him  to  an  action  ;  as  where, 
having  authority  to  inflict  a  tine,  he 
errs  in  the  exercise  of  it,  in  measure 
or  degree,  only.  In  every  such  case, 
the  principle  of  judicial  irresponsibility 
protects  the  magistrate.  (Id.) 


7.  At'ier  a  fine  imposed  by  a  justice,  act- 
ing as  a  court,  of  sessions,  has  l>een 
paid  by  ihe  defendant,  to  the  jusiic.e, 
to  avoid  imprisonment,  and  by  the 
latter  paid  over  to  ihe  countv  treasurer, 
the  justice  will  be  deemed  to  have  re> 
ceived  it  in  his  judicial  capacity,  to 
and  for  ihe  use  of  the  countv,  and, 
until  (he  judgment  :s  avoid;  d  bv  re- 
rever-al,  no  action  will  lie  against  him 
to  recover  it  back,  although  such  fine 
was  for  a  larger  amount  than  the  law 
allowed.  (Id) 

See  NON-IMPRISONMENT   ACT.  (2  Lan- 

KM.) 

PRACTICE.  (Id.) 

JUSTICE'S  COURT. 

1.  Where  nummary  proceedings  are  insti- 
tuted by  the  landlord  against  the  tenant 
for  holding  over  after  the  expiraiion 
of  his  term,  and  a  trial  is  tiad  and  the 
whole  case  submitted  to  the  justice  for 
his  decision,  and  thereafter  the  justice, 
on  motion  of  the  landlord  discontinue* 
the  whole  .proceedings  ;    such  decision 
of  discontinuance  Is  no  bar  to  an  action 
brought  subsequently  by  the  landlord 
against  the  tenant  for  rent  and  damoyei 
for  the  use  nnd  occupation  of  the  prem- 
ises,    (ti Milan  agt.  Sjtratt,  ante.  ii7.) 

2.  The   principles   involved    us    to    the 
effect  of  nonsuits,  discontinuances  or 
withdrawals  of  actions,  pending  before 
justices  of  the  peace,  in  eases  tried  and 
submitted   to   them    upon    the  merits, 
within  the  time  prescribed  by  statute 
for   decision,    have  no   application  to 

such  a  case  as  this.     (Id  j 

3.  Justices'  courts  have  had  jurisdiction 
of  a  class  of  cases  known  as  trespass 
or  trover,  for  a  limited   amount  since 
the   organization  o''  the   government, 
and  the   mere  form  of  an  action  dons 
not  affect  theii    jurisdiction.     (Croute 
agt.   \Valrath,  ante,  8l>.) 

4.  The    legislanire   as   the   law-making 
power,  have  the  right  to  increase  ihe 
jurisdiction  of  justices'  courts,  if  they 
do  not  violate  the  provisions  of  the  con- 
stitution.    (Id.} 

5.  Subdivision   10  of  section  53  of  the 
Code  of  Procedure  is  not  obnoxious  to 
the  provisions  of  the  constitution,  nor 
in  conflict  with  the  2d  section  of  article 
I  of  the  constitution,  with  reference  to 
trial  by  jury.     (T/tit  is  adverse  to  tlte 
case  of  Baxter  agt.  Putney,  37  How., 
140.)     (Id.) 

6.  If  in  fact  the  snm  total  of  the  accounts 
of  the  parties  exceeds  $400,  it.  is  nol  ne- 
cessary that  the  action  be  first  brought 
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•  in  a  jus! ice's  court,  and  tliat  the  amount 
of  i lie  accounts  should  be  thcire  shown 
by  ftrotif  to  exceed  $100.  The  jurisdic- 
tion i«t'  i  he  justice's  court  may  be  shown 
liy  'he  pleadings.  ( Lu:id  agt.  Broud- 
Atii/,  ante,  146.) 

7.  Where  the  complaint  alleged,  substan 
tially,  that  the    plaintiff  rendered  labor 
unit  services  to  the  defendants  at,  agreed 
prices  to  the  sum  of  $;•">),  and  then  ad- 
mii ted  or  alleged  that    the   defendants 
have  a  counter-claim  or  get  off  to   the 
plaintiff's  account  of  $IOJ  13,  leaving 
an  amount  due  the  piaimilf  of  $40  87, 

.    which  has  not  been  paid.     (Id.) 

8.  And  the  defendants  in  their  answer 
admit  all   the  material  allegations  in 
the  complaint,  except  that  they  deny 
that  they  ever   refused  llie  plaintiff  an 
accounting  and   settlement  of  the  ac- 
count*, and  allege  that  the  plaintilf  and 
defendants    have    had    an    accounting 
and   settlement   thereof,  and  that   the 
balance  as  stated  in  (he  plaintiff's  com- 
plaint, is  stiil  unpaid.     (Id.) 

3'  And  the  referee,  to  whom  the  cause 
was  .-iii)  in  it  ted  upon  the  pleadings — no 
other  evide.iee  being  given,  found  that 
the  account  of  the  plaintiff  exceeded 
the  account  of  the  defendants  by  the 
Bum  of  $43  87,  and  directed  judgment 
f:>r  I'laiiitirt" accordingly  ;  lixtd.  (hat  llie 
pLa.in.tli)'  was  entitled  t<>  costs.  (Id.) 

10.  The  defendants,  to  avoid  liability  for 
costs,  should  have  answered  that  they 
had  /i" id  the  sums  on  account  of  the 
plaimitf'x  work,  and  not  admitted  that, 
they  had  an  account  by  way  of  Kt-uff 
or  counter-claim.     ( Id,) 

11.  Payments  extinguish  the  claim  or  de- 
mand of  the  creditor  pro  lanta.     (Id  ) 

12.  A  short  summons  can  only  be  issued 
by  a-  justice  of  the   peace,  against  a 
defendant,    who    comes    within    that 
class  of  persons,  who.  by  the  non-im- 
prisonment act  of  1831,  cannot  be  pro 
ceeded  against,    by  long   summons  or 
warrant.     And  a  plaintilf  to  bring  him 

«  self  within  that  provision,  it.  nni>t  be 
made  to  appear  to  the  justice  by  affida- 
vit. (Roe  agt.  Perry,  ante,  38o.) 

13.  This  short  summons,  therefore,  is  an 
extraordinary   process,  and   can  only 
issue   on    proper     preliminary    proof; 
and  as  no  jurisdiction  is  obtained  with- 
out such  proof,  a  judgment  in   this  in- 
ferior court  is  to  be  presumed   void, 

.    nn  il  the  party  upomvhom  the  onus  is 

thrown  supplies  that  proof.     The  mere 

memorandum  short  summons"  upon  the 

justice's  docket  alone,  does  not  furnish 

.    the  evidence  that,  the  justice  had  juris- 

.   diction.    And  where   there  is  no  ap- 


pearance on  the  part  of  the  defendant 
there  is  no  waiver  of  the  objection. 
(Id.) 

14.  But  on  appeal  such  a  judgment  ought 
not  to  be   reversed,  where  it  appears 
that  it  was  offered  in  evidence,  on   llie 
trial,  and  the  defendant's  counsel   not 
only  permitted  the  docket  to  be   read 
in  evidence  without  objection,  but  ad- 
mitted it  to  be  evidence,  and  the  valid- 
ity of  the  judgment  was  not  raised  on 
the   trial,  nor   the    justice's   aitentiou 
directed  to  any  want  of  validity  in  it, 
and  it  was  not  made  a  matter  of  con- 
test.    (Id  ) 

15.  The  party  is  to  he  presumed,   after 
judgment,  to  have  waived  any  pbjec- 
lion   thai  he  might  have  taken  ou  the 
tiiiil,  but  omitted  to  take.    (Id.) 


L. 


LANDLORD  AND  TENANT. 

I.  Where  the  lessor  has,  at  the  time  of 
giving  the  lease,  no  title  to  the  hind 
leased  and  enters  into  no  covenant, 
express  or  implied,  for  quiet  enjoy- 
ment except  against  his  own  acts,  his 
subsequently  acquired  title  does  not 
enure  10  the  lessee  by  virtue  of  the 
lease  ;  but  the  laller  holds  the  premises 
as  agvtinst  the  lessor  by  virtue  of  the 
lattei's  personal  covenant,  which  op- 
erates by  way  of  estoppel  oiMy  to  pre- 
vent kin  interference  with  the  lessee's 
possession,  and  in  no  way  binds  him  to 
protect  the  lessee  against  the  foreclos- 
ure of  previous  ileus  upon  the  property: 
Burr  agi.  Ste.itun,  43  N.  Y., 


2.  Accordingly,  whatever  may  be  the 
rule  where  tliere  is  a  general  covenant 
for  quite  enjoyment,  express  or  im- 
plied, in  the  lease,  and  where,  at.  the 
time  of  tiie  lease,  the  lessor  actually 
has  tiie  lee  out  of  which  an  estate  for 
the  lessee  has  been  cai  veil,  yet,  in  the 
case  stated  above,  a  moitgage  upou 
the  premises  having  been  foreclosed, 
and  the  question  arising  between  the 
lessor  ana  lessee  as  lo  the  surplus 
moneys  arising  oil  such  foreclosure: 

Held,  as  between  them,  the  lessor  was 
entitled  to  the  whole,  the  lessee  having 
110  ruin  to  any  portion  thereof.  (Id.) 

See  TEXAXCY  AT  WILL.  (Id.) 
LEASH.    (57  Hard 

3.  It  is  well  settled  in  this  s'ate  that  a 
tenant  cannot,  dispute  the  title  of  his 
landlord,  unless  some  change  has  taken 
place  m  the  landlord's  title  subsequent 


596 


XEW  YORK  PRACTICE  REPORTS. 


Digest. 


to  the  taking  of  the  lease.    (B>gler  agt. 
Furman,  08  Barb.,  545.) 

4.  The  only  case  in  which  a  tenant,  who 
has  not  entered  on   the  premises  may 
eel  up  want  of  title  in  his  landlord,  IB 
where  he  was  induced  to  accept  pos- 
session, or  to  enter  into  tiie  lease,  by 
fraud  or  mistake.     (Id.) 

5.  The  plaintiff' made  with  the  defendants 
then   in   possession,  and   assuming    to 
contract  as  agents,  a  parol   agreement 
for  the  purchase  of  land,  and  its  occu- 
pancy until  the  agreement   should    be 
fulfilled,  and  entered  under  the  agree- 
ment, and  planted  oats.     He  was  then 
expelled  from  possession  by  the  defend- 
ants, who  in  due  season  harvested    the 
oats,  after  forcibly  preventing  him  from 
harvesting  them,  and  lie  brought  this 
action  to  recover  their  possession. 

Held,  that  the  plaintiff'  was  rightly  non- 
suited. (Harris  agt.  Jfrink,  %  Lansing, 
35.) 

6.  He  did  not  occupy  as  tenant,  and  had 
no  legal  title,  as  such,  to  the  oats  which 
had  been  planted  by  him.    (Id.) 

7.  A  tenant  for  years  has  an  equitable 
interest  to  the  extent  of  the  value  of 
the   remainder  of  his  term,  in  the  sur- 
plus moneys  arising  upon  a  sale  of  the 
demised    premises,  under    a  mortgage 
given  thereon,  prior  to  his  lease,  where 
the  lease  is  cut  or}'  bv  the  foreclosure  ; 
and  the  court  will  order  payment  out 
of    Mich  surplus  to  him  or  to  a   mort- 
gagee of  his    lease,  after  satisfaction 
of  any  dower  right  or  01  her  prior  claims 

'  upon  the  equity  of  redemption  (Clark- 
son,  agt.  Skidmore,  2  Lansing,  238  ) 

8.  The  decision  in  Burr  agt.  Slenton   (552 
Barb.,  377),  held  not  to  control  the  de- 
cision of  tliis  case.    (Id.) 

See  EJECTMENT.  (Id.) 


LARCENY. 

1.  It  is  an  established  principle  of  crim- 
inal law,  that  to  constitute  the  crime 
of  larceny,  the  taking  must  be  under 
ench    circumstances    that    the  owner 
might  maintain   trespass;   and   there- 
fore, that  the   prosecutor   must   have 
been  in  the  actual  or  constructive  pos- 
«ession  of  the  property  at  the  time  of 
the  taking.  (People  agt.  McDonald,  43 
A".  Y.,  61.) 

2.  But  where   the  property  is  received 
and  carried  away  by  the  prisoner,  with 
a  felonious  intent,  from  a  person  who 
is  the  agent  for,  or  who  stands  in  the 

•   position  of  the  owner  in  respect  to  the 


possession,  although  the  owner  has 
never  had  the  actual  pospesion,  yet  the 
possession  of  such  person  is  d'eemed 
his,  and  the  crime  is  larceny.  (Id.} 

3.  Accordingly,   where    the    prosecutor, 
having  a  draft  for  gold   coin    drawn 
upon  a   banker,  accompanies  the  pris- 
oner,   who  took  the  draft,   under   the 
pretense  of  aiding  in  getting  it  cashed, 
to  a  broker,  who,  upon  the   prisoner's 
indorsing  the  draft,  undertook   to   get 
the  gold  upon  it,  and   to  deliver  the 
gold  to  the  prosecutor  at   a  later  hour 
on  the  same  day,  and  the   broker  hav- 
ing obtained   gold  coin  for  the  draft, 
the  prisoner  returned  to  the  broker's 
office  and  received  the  gold  in  the  ab- 
sence of  the  prosecutor,  and  before  the 
appointed  hour,  and  converted  it  to  his 
own  use: 

Held,  the  jury  having  found  as  a  factt 
that  the  prisoner,  at.  the  time  he  re- 
ceived the  draft,  had  the  felonious  in- 
tent of  converting  the  proceeds  to  liia 
own  use,  that  the  possession  of  the  coiu 
by  the  broker  was  so  far  the  possession 
of  the  owner,  that  the  prisoner  was 
guilty  of  larceny  in  receiving  and  tak- 
ing it  away.  (Id.) 

4.  Where  the  prisoner  claims  that  the 
taking  of  the  husband's  personal  prop- 
erty was  with  the  consent  of  the  wife, 
and  therefore  not  larcenous,  it  is  for 
the  jury  to  say,  from  all   the  circum- 
stances connected  with  the  transaction, 
as  the  knowledge  by  the  prisoner  of 
the  close  vicinity  and  near  return  of 
the  husband  to  the  place  of  taking,  and 
that  the  property  was  owned   by  rhe 
husband,  and    not    the  wife,  wh'ether 
the  prisoner  received  the  propeity  from 
the  wife,  believing  that  she  ha'd  any 
right  or  authority  to  deliver  it.     And  it 
is  not   necessary  to  render  such  taking 
larcenous,  that  the  property  should  be 
appropriated  to  facilitate  adulterous  in- 
tercourse with  the  wife.     (People  agt. 
Cole,  43  J!T.  JT,  508J 

See  BURGLARY.   (Id.) 

CRIMINAL  LAW.    (57  Barb.} 

LEASE. 

See  COVENANTS.  (43  If.  Y ) 

LANDLORD  AND  TENANT.    <Id  ) 

1.  On  the  28th  of  September,  1847,  the 
defendant  took  a  lease  of  certain  prem- 
ises from  the  plaintiff'  for  twelve  years, 
covenanting  to  pay  rent  therefor.  Un- 
der this  lease  he  took  or  accepted  pos- 
session, and  repeatedly  paid  rent.  He 
never  relinquished  this  possession, 
never  paid  rent  to  any  other  landlord, 
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never  attorned  to  any  oilier  landlord, 
and  \vjis  never  ousted  or  disturbed  in 
the  {HtMCtBttivH  which  he  held  under 
the  plami  ill  : 

Held,  that  it  was  no  defense  to  an  action 
upon  the  lease,  for  rent,  tluii  tlie  de- 
fendant, when  he  look  such  lease  from 
the  plaint itt,  was  in  fact  holding-  under 
an  old  lease  from  G.,  which  lie  deliv- 
ered to  ihe  plaintiff,  but  upon  the  un- 
derstanding that  if  it  turned  out  thai 
the  plaintiff  was  not  the  owner  of  the 
land  ibe  old  lease  was  to  be  restored 
and  the  rent  money  paid  back  ;  that  one 
C.  was  in  fact  the  owner,  at  the  time  the 
lease  was  given,  and  that  the  defend- 
ant ihen  informed  the  plaintiff  that  C. 
claimed  the  land.  (Hardy  agt.  Akerly, 
57  Barb.,  148.) 

2.  The  title  of  C.,  relied  on  as  a  defense, 
was  at  most  an  equitable  title,  claimed 
to  arise  under  an  agreement  with  W, 


ing  some    tufis  of   grass,   and    stai 
that  he  delivered  possession  to  C.  : 


Held,  that  this  was  insufficient  to  defeat 
the  plaintiff 'V  action  ;  C.  having  never 
in  fact  taken  possession,  nor  under 
taken  to  enforce  payment  of  the  rent ; 
and  having  never  had  the  legal  title, 
which  remained  in  W.  C.  until  it  was 
transferred  by  him,  by  deed,  to  the 
plaintiff.  Under  such  circumstances 
the  defendant  should  not  be  heard  to 
dispute  the  title  of  the  plaintiff :  (Id.) 

Held,  also,  that  there  having  been  no 
eviction  of  the  tenant,  no  paramount 
title  shown,  and  no  attornment  to  the 
party  holding  a  paramount  title,  it 
might  well  be  doubled  whether  the 
defendant  could  defend  under  a  para- 
mount title  without  divesting  himself 
of  the  possession  acquired  from  the 
plaintiff.  (Id.) 

3.  The  only  ground  upon  which  it  can  be 
held  that"  a  party  obtaining  a  convey- 
ance or  lease  of  land  may  be  compelled 
to  hold  the  same  as  trustee  for  another, 
is  where  such   party  stood   in  a  con- 
fidential relation   to  the  other  and   has 
used  auch  relaiion  to  his  own  advant- 
age.    (Stiiier  agt.    Stiiiei,    58    Bart)., 
643.) 

4.  Where  no  fraud  is  shown,  in  fact,  and 
uo  relation  exists  between  ihe  parties, 
iu   which  either  owe*  u  duty  to  the 


other,  and  no  breach  of  trust  or  con- 
fidence is  shown,  whatever  advantage 
one  may  gain  over  the  other  by  a  sharp 
bargain,  or  an  overbidding  against 
him,  cannot  be  intertered  with.  (/</.) 

5.  If  a  fraud  is  practiced  upon  a  landlord, 
by  one  desirous  of  obtaining  a  lease  of 
the  premises  from  him.  the  lessor  may 
in  equity   set  aside  the  contract ;    but 
no  such  rijiht  accrues  to  another   per- 
son from  the  fact  that   he  also  was  de- 
sirous of  obtaining  a  lease  of  the  same 
premises,  and  bud  applied  for  one,  but 
had  made   uo  agreement  therefor,  and 
that  the  other  obtained  the  same  by 
taking  advantage  of  the  lessor's  mis- 
taking the  lessee  for  him.     (Id.) 

6.  Under  such  circumstances,  the  party 
obtaining  ihe  lease  owes  the  other  no 
duty,  and  the  latter  has  acquired  no 
right  to  a   lease;    and    between   them 
there  is  no  relation  of  confidence  which 
can  create  the  obligations    that  arise 
from  a  trust.    Hence,  there  is  no  prin- 
ciple of  equity    which  will  allow   U-9 
court  to  adjudge  the  le«.*ee   to   stanj 
in  the  relaiion  of  the  trustee  to  hi»i ; 
even  though   in   negotiating  for  such 
lease,  tlie  lessee  coi.cealed  the  fact  that 
he  did  not  represent  the  other   party, 
with  whom  the  lessor  supposed  himself 
to  be  dealing.    (Id.} 

7.  Where,  in  an  action  against  a  lessee, 
for  fraud   in  obtaining  a  lease,  which 
the  plaintiffs  were  anxious  to  procure 
for  themselves,  the  finding  of  the  court, 
upon    conflicting   evidence,    was   that 
the  defendant  did  not  intentionally  or 
fraudulently  divert  the  lease  from  the 
plaintiffs ;    nor  did   he  know,  prior  to 
its  execution,  that  the  lessor  meant  it 
to  be  a  lease  to  the  plaintiff's;  nor  did 
he    in  any   way  fraudulently  suppress 
the  truth,  in  the  premises : 

Held,  that  this  finding  was  conclusive 
upon  the  question  of  fraud.  (Id.) 

LEASE  IN  FEE. 

See  EJECTMENT.    (2  Lansing.) 

LEGACY. 

See  WILL.  (57   Barb.) 

LEGISLATURE. 

1.  The  legislature  ia  not  restricted  in 
power,  by  the  constitution,  from  con- 
trolling or  changing  the  term,  or  the 
fees,  of  an  office  ;  or  from  abolishing 
an  office  created  by  it,  altogether.  The 
incumbent  possesses  uo  vested  right  iu 
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an  office.     (T/<e   People  ex  rel.    Wilbur 
agt.  Eddy,  57  Barb.,  2i>3  ) 

See  CORPORATIONS.    (Id.) 
POWER.  (Id.) 
STREETS  AND  AVENUES.    (Id.) 

LESSOU   AND  LESSEE. 
See  LANDLORD  AND  TENANT.  (43  N.  Y. 

LETTERS. 
Set  EVIDENCE.    (53  Barb.) 

LEVY. 

See    JUDGMENTS     AND     EXECUTIONS. 
(2  Lansing  ) 

LIBEL. 
See  HUSBAND  AND  WIFE.    (57  Barb.) 

LIEN. 

1.  An  eqtitab!e  claim  on  land,  which  ex- 
isted prior  to  ihe  recovery  of  a  judg- 
ment, is  given  a  preference  over  judg- 
ments docketed  afterwards  ;   but  in  no 
case   is  that   preference   given    where 
the  equitable  right  did  not  exist  prior  to 
the  recovery  of  the  judgment.    ( (Jook  agt. 
Km  ft,  ante,  279.) 

2.  There    is  no    principle   of  equity  by 
which  a  purchaser  of  real  estate  or  of 
a  lease,  which,  at  the  lime  ot   the  pur- 
chase is  subject  to  tiie  lien  of  a  judg- 
ment, (as  in  this  case)  can  claim   im- 
pri>venieiils  subsequently  made   by  him, 
although    without   knowledge    of     the 
ju  igmuiit  to  be  exempt  from  the  lieu. 
(Id) 

'See  VESSELS.    (43  .V.  T.) 

MECHANICS'  LIEN  LAW.  (57  Barb  ) 

3.  A  judgment   creditor,   who  advances 
his  money  upon   the  faith  of  an   unin 
cumbered"  title  upon  the  record,  with- 
out, notice,  is  entitled    to  the   lien  ac- 
quired thereby,    in    preference    to   the 
Secret,  unrecorded    lien  of  the  vendor, 
for    it    part   of   the    purchase    money. 
(/Illicit  agt.  Wldpple,  58  Barb.,  224.)" 

4.  Such  a  judgment  creditor  is  to  be  re- 
garded  as   a   ijn'ixi    purchaser    for    a 
valuable  consiueralion,  without  notice. 
(Id.) 

5.  The  plaintiff,  being  the  owner  in  fee 
ot  land,  conveyed  the  same  to  C.   by 
warranty  deed,  taking  the  promissory 

.    notes  of  ilie  hitter  for  a  portion  of  the 


purchase  money,  payable  at  different 
times.  At  the  lime  of  taking  such  con- 
veyance and  executing  the  notes,  C. 
promised  the  plaintiff,  orally,  that  he 
Would  give  him  security  therefor  by 
bond  and  mortgage,  or  would  give  him 
security  on  the  land.  But  no  further 
or  other  security  than  the  s-iid  notes 
was  ever  given.  Subsequently,  the 
defendants,  without  notice  of  anv  lien 
ot  the  plaintiff  Cor  the  purchase  money, 
advanced  their  money  to  (J.  upon  the 
faith  iiti. I  credit  of  the  land  and  the  ap- 
parent tinincumbered  record  title  there- 
to in  him.  The  deed  to  C.  was  drawa 
by  the  plaintiff  himself,  who  did  not 
prepare  any  mortgage  to  be  given,  nor 
require  or  demand  a  mortgage  .as 
security.  The  plaintiff  waited  two 
years  and  nine  months  without  making 
this  equitable  claim  known  toothers, 
or  making  any  demand  for  its  enforce- 
ment; he  received  the  amount  due 
upon  one  of  the  note.',  at  maturity ; 
and  did  not  then  demand  a  mortgage, 
nor  did  he  ever  make  a  demand  for  it, 
until  be  brought  this  action  : 

IIM.  that  tbe  conduct  of  the  plaintiff 
amounted  to  a  legal  waiver  of  his  right 
to  an  equitable  lien  upon  the  premises, 
for  the  purchase  money,  as  against  the 
lien  of  the  defendants  under  ihvir  judg- 
ment. |A/  ) 

H.  The  mechanics  lien  law  of  1814 
(chap.  305.  p.  451).  made  no  provision^ 
for  liens  in  favor  of  those  performing 
labor,  or  furnishing  materials  for  sub- 
contractors. ( Chewy  agt.  Wolf,  2  La.ii- 
ting,  188.) 

7.  The  act  of  1854  (chap.   402,  p.    1086, 
extended   in  1858,  ciiap.  '204.  p.  3:24,  to 
all  the  ciiies  and  counties  in  the  state, 
except  New   York  and  Erie  counties), 
provided  tor  such   liens,  but   required 
the  notice  of  claim  to   be  tiled  in    the 
office   of  a  town  clerk,   a  requirement 
which  could  not  be  complied  with  ex- 
cept in  the  towns.    (Id.) 

8.  Where,  therefore,  materials  had   been 
furnished  upon   property  in    .Rochester 
tor   a   sub  contractor,   and    the  notice 
tiled  and  claim  docketed    in  the  county 
clerk's  office  of   .Monroe    county,  after 
the  act  of   13.">i.    Inn    prior     to  that.   «•? 
1 809,  (chap.  585   p.  1355).  it    \vas  held 
that  no  lieu  had  been  obtained. 

Quaere.  Whether  tiie  laws  of  1851  (chap. 
40:2)  and  1858  (chap.  '-M  .).  did  not  com* 
pleiely  repeal  the  act  of  1844.  (Id.) 

LIKE  INSURANCE. 

1.  There  can  l>e  no  estoppel  in  pat*  iii 
behalf  of  one  having  full  knowledge 
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of  all  the  facts.  And  this  principle  ex- 
tends to  the  case  of  the  pan  y's  agent 
having  such  knowledge  when  nego- 
tiating the  coin  met  out  of  which  the 
estoppel"  is  claimed  to  arise.  (Baker 
asrt.  Union,  Mutual  Life  Jus.,  Co.  43  N. 
Y.,  '283.  ) 


2.  An  acknowledgment  on  a    policy  of 
life  insurance  of  no  much    money  re- 
ceived   in  cash,  is    heuveeii    the    im- 
mediate parties  to  the  contract,  hut  an 
admission,  and  liable  to  be  contradicted. 
(Id.) 

3.  And  where   the  husband  procures  a 
policy  of  insurance  on  his  own  life,  but 
payable  to   his  wife,  and    IJie  contract 
is  on  itsfuce  with  her  as  the  "assured,'' 
if  she  adopts  such  policy  and  sues  upon 
it,  her  claim  must  be  snbjec**  to  such 
stipulations    and    conditions   as   were 
made  by  the  husband  on  entering  into 
the  contract  for  her.     (Id.) 

4.  Accordingly,  where  notes  are   given 
by  him  as  a  substitute  for  a  cash  pay- 
ment on  a  policy  of  insurance,  which 
notes  contain  a  provision,  that,  if  not 
paid  at   maturity,  the  policy  shall  be- 
come  void,  they    must  be    paid  when 
due,  or  the   policy   will    be  forfeited. 
(Id) 

5.  And  this  is  so,  notwithstanding  it  is 
made  payable  to  the  wife,  and  acknowl- 
edges the  receipt  in  cash  of  the  amount 
for  which  the  notes  were  given,  and 
it  appears  that  the  wife  had  no  knowl- 
edge of  the  notes  or  their  condition. 
(Id.) 

See  POLICV  OF  INSURANCE.  (SLanting.) 

LIMITATIONS  STATUTE   OF. 

See  STATUTE  OF  LIMITATIONS.     (43  JV 

Y.) 
CORPORATIONS.   (57  Barb.) 

1.  The  maker  of  a  promissory  note,  over 
due,  who  owed  the  plaintiff,  the  in- 
dorsee, and  holder  thereof,  several 
distinct  debts,  paid  him  a  gross  sum, 
and  took  a  receipt  which  appropriated 
the  payment  in  part,  to  interest 
due  on  the  note,  and  recited  that  the 
sum  so  appropriated  had  been  received 
from  ami  paid  by  B.  who  was  an  ac- 
commodation indorser  of  the  note 
without  consideration,  per  hand  of  S 
(the  maker).  The  money  had.  in  fact, 
been  paid  without  BV  authority  or 
knowledge,  but  the  plain,  ill'  showed 
him  the  receipt  and  he  thereupon  exam- 
ined it,  and  expressed  his  approval. 

ffeld,  that  the  payment  took  the  case 
out  of  the  statute  of  limitations,  as  to 


puch  indorser.  (HuHlington,  agt. 
12  Lausiiig,  1~0.) 

See  PLEADING.   (Id.) 


LIMITED  PARTNERSHIP. 
See  SPECIAL  PARTNERSHIP.    (43  2V.  Y.) 

LITERARY    CORPORATIONS. 

1.  Art  academy  incorporated  for  the  pro- 
motion at  literature,  and  authorized  to 
educate  males  and  females,  may  estab- 
lish   separate   departments   for    each, 
and,  under  the  trenera)  acts  of  1840  suid 
1841,  take  and  hold  real  estate  in  trust, 
to  be  used  for  the  benefit  of  either  de- 
partment.    (Adams  agt.  Perry,  43  JV. 
Y.,  487.) 

2.  Nor  is  a  devise  to  the  academy  for 
Btich  purpose  void   because  if  provides 
that  the  tuition  of  daughters  of  deceased 
officers,  &c.,  who  aitend  the  academy 
shall  be  free.    Thisdoes  not  constitute  a 
trust  in  favor  of  such  ofliceis'  daughters, 
or  render  them  the  beneficiaries,  but  if 
they  Attend   they  receive  their  tuition 
free,  and  if  they  do  not,  the  academy 
still  takes  the  property  for  its  own  use. 
(Id.) 

3.  The  only  power  in  educational  cor- 
porations to  hold  property  in  perpetuity 
in  trust,  is  by  virtue  of  their  charters, 
and  the  acts  of  1810  and  1811.    (Id.} 

See  PERPETUITIES.   (Id.) 

LITTLE    VALLEY. 

See  POWER  AND  AUTHORITY.   (2  Lcm- 
siny.) 

LOCAL  ACT. 

1.  A  clause  in  the  general  act  of  the 
legislature  "  making  appropriations  for 
certain  expenses  of  government,  »nd 
for  supplying  deficiencies  in  former  ap- 
propriations," appropriating  from  flip 
state  treasury,  the  sum  of  $10.  000  for 
the  construction  of  a  bridge  OVM  {he 
Cattaraiigus  creek  at  a  particular  lo- 
cality, under  the  direction  of  certain 
commissioners  named,  further  provided. 
that  the  supervisors  of  the  counties,  of 
Erie  and  Chautauqua  should  assess 
upon  their  respective  counties  a  moiety 
of  such  further  sum.  not  exi-eediiiff 
$10  000.  as  the  said  commissiiNvera 
should  certify  to  be  necessary  for  the 
completion  of  the  bridge  :  V 

Held,  that  the  latter  provision  was  un- 
constitutional and  void.  As  to  this  pro- 
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vision,  the  bill  is  a  "  local"  bill, and  the 
subject  of  it  is  not  expressed  in  the 
title.  It  is  also  in  conflict  with  the  con- 
stitution in  th;it  the  title  embraces  more 
than  one  subject,  which  renders  the 
private  or  local  provisions  embraced 
therein  invalid.  (People agt.  Supervisors 
of  Chantatiqua  County,  43  2V.  Y.,  10.) 

'A,  An  act  is  "  local1'  within  the  meaning 
of  the  constitution  which  in  its  subject, 
relates  but  to  a  portion  of  the  people 
of  the  state  or  to  their  property,  and 
may  nor,  either  in  its  subject,  opera- 
tion, or  immediate  and  necessary  re- 
8ii Is  affect  the  people  of  the  state  cr 
their  property  in  general.  (Id  ) 


M. 


MALICIOUS   PROSECUTION. 

1.  If  the  plaintiff,  in  an  action  for  ma- 
licious prosecution,  fails  in  the  proof 
of  either  of  the  following  particulars. 
viz..  that:  the  suits  instituted  airainst 
him  by  the  defendant  were  instituted 
without  probable  cause  and  from 
malicious  motives,  and  with  ma- 
licious intent  —  he  is  not  entitled  to  a 
verdict.  (Slia/er  agt.  JLoucks,  58  Barb., 


2.  In  such  an  action  it  is  not  erroneous 
for  the  judge,  in  his  charge,  to  present 
the  two  theories  of  the  case  held   by 
the  plaintiff'  and  defendant,  to  the  jury. 
and  to  leave  it  to  them  to  say  whether 
an  offensive  charge  contained  in  the 
complaint   in   a  former  action  brought 
by    the    defendant,    was    inserted     in 
the    honest  vbelie.f    that    it    was   nec- 
essary to  sustain  the  action,  or  merely 
as  a  cover  to  a   malK-ious   purpose   of 
destroying    the    plaintiff's    character; 
where    if,  appears   that   the   offensive 
charge  was  not  the   cause   of  action, 
but  an  incidental  act,  stated  by  way  of 
tiggra  nation,  to  increase  the  amount  of 
the  recovery.    \ld.) 

3.  Norisiterrorforthejnd.ee  to  refuse 
to  charge  that  "if  the  jury,   from   the 
evidence    before   them,   believed   tlu\t 
the     defendant     believed     he    had     a 
cause    of    action   against    the   present 
plaintiff,  no  matter  how  small  the  re- 

•  covery  might  have  been,  it  was  a  legal 
right  to  bring  'lie  action  therefor,  and 
it  was  no  matier  how  much  malice 
might  have  inspired  the  defendant  ; 
the  plaintiff  could  not  recover."  (Id  ) 

4.  Good  faith,   merely,  is   not  sufficient 
to  protect  the  defendant  from  liabilitv, 
in  an  action  for  malicious  prosecution. 
There  must  be  reasonable  ground  foi 


suspicion,  supported  by  circumstances 
sutfh-iently  strontr  in  themselves  to 
wan  ant  a  cautious  man  in  the  belief 
that  the  plaintiff  was  guilty,  to  make 
out  such  a  probable  cause  as  will  be  a 
defense.  (Id.) 

5.  Belief,  and  reasonable  grounds  for  be- 
lief, are  both  essential  elements  in  the 
justification  of  probable  cause  A  man 
is  responsible  if  he  fails  to  call  into  his 
aid  reason,  caution  and  fairness.  He 
must  not  act  upon  mere  conjecture,  or 
impnjse  or  passion.  (Id.) 

MANDAMUS. 

1.  An  alternative  writ  of  mandamus  should 
be  a  statement  of  the  ralator's  title  to 
the  relief  demanded,  and  should  contain 
no  allegations  except  such  as  are  per- 
tinent to  that  title  and  relief.     (People 
agt.  Orens/iire,  ante,  164.) 

2.  The  alternative  mandamus  stands  as  a 
declaration  or  complaint,  and  sets  forth 
the  realtor's  title  to  the  relief;  in  other 
words,  his  cause  of  action.     The  fur- 
ther proceedings  under  the  statute  are 
precisely  like  those  in  un  ordinary  ac- 
tion.    (Id.) 

3.  It  is  certainly  an  unknown  practice 
since    bills    of  discovery    have    been 

abolished,  for  the  plaintiff  to  apply  that 
the  defendant  make  nfurtiier  anstter  to 
the  allegations  of  the  complaint;  and 
there  is  no  reason  for  any  difference 
in  this  respect  between  a:i  action  com- 
menced by  mandamiis  and  one  com- 
menced by  an  ordinary  complaint. 
(Id.) 

4.  There  seems  to  br:  no  reason  why  the 
i  elator  should  seek  a  further  return  in 
a    case    like    the    present — where    the 
defendant    undertakes  to    set   up  new 
matier  as  a  defense,  but  fails  to  do  it 
with  sufficient  certain! v,  whatevei  may 
be  proper  in  a  case  like  that  reported 
in  (9  Wendell,  4i9.)     (Id.) 

5.  A  motion  by  the    relat  -r  to   compel 
the  defendant  to  make  ;\  further  return 
is  an   anomalous  pnxvpdini.'.     And  it 
«e«»»sthat  the  case  ii>  9  Wendell.  .'«y»m,) 
should  not  be  considered  as  authority 
beyond  the  facts  contained  in  that  par- 
ticular case.     (/</.: 

6.  Where   by  an  act,  of  the   legislature 
authorizing;  a  town  to  issue  its  l>onrls 
to  aid  in  the  construe', ion  of  a  railroad, 
it    is    declared  that   such    power   shall 
not  be  exercised  until    the   consent   iu 
writing  of  a  majority  of  the  taxpayers 
owning   more  than  one  half  the  taxa- 
ble  property  shall  be  obtained,  and  it 
is  provided  that  the  proof  oV  such  con- 
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sent  shall  lie  l>y  the  affidavit  of  the  as- 
sessors of  the  town,  and  it  is  made  tke 
duty  of  the  assessors  to  m;ike  Biu-h  affi- 
davit whenever  the  requisite  consent 
shall  be  obtained. 

Held,  the  assesssors  having  refused,  that 
however  clearly  it  was  ma<ie  to  ap 
pear  lo  the  court  that  the  requisite  con 
seuis  had  actually  been  obtained,  a 
matidamus'will  ii<.t  In-  granted  against 
the  assessors  to  compel  them  to  make 
such  affidavit.  In  Mich  case  the  court 
has  power  to  compel  the  assessors  by 
m;in<i;tiii"s  to  proceeed  and  examine 
the  evidence,  and  de'ermine  the  fact, 
and  if,fr»M  their  determination,  it  ap- 
pears that  th.i  requisite  consent,  has 
been  given,  to  make  affidavit  in  ac- 
cordance therewith,  I>nt  will  notcom- 
pel'ihein  to  determine  in  any  specified 
way,  and  make  affidavit  according  to 
each  ntfori'ed  determination.  (Holland 
agt.  Eldridye.  43  N.  Y.,  4.) 

See  BOUNTY  TO  VOLUNTEERS.  (Id.) 
STREETS.  (Id.) 

Where  the  real  estate  connected  with  an 
asylum  belonged  to  the  Slate,  upon 
\vfiii-h  properly  there  was  a  mortgage 
for  $6J,00 )  about  to  fall  due,  and  no 
funds  applicable  to  the  payment  of  it. 
except  the  funds  in  the  hands  of  the 
treasurer  :  and  the  legislature  p;isssd  an 
act  requiring  the  commissioners  of  the 
land  office  to  examine  into  the  manage- 
ment of  the  asylum  bv  the  superintend- 
ent, and  oilier  officers  of  the  institution, 
and  take  such  action  (if  any ^  to  protect 
the  interest  and  property  of  the  State,  in 
said  asylum,  as  they  might  deem  nec- 
essary ;  HeL'l,  1  Tnat  the  facts  were 
sufficient,  to  justify  the  commissioners 
in  causing  the  funds  of  the  corpora- 
tion to  be  secured  and  placed  in  the 
custody  of  a  person  selected  by  them- 
selves, x.  That,  tiie  power  vested  in 
the  commissioners  was  quasi  judicial, 
«».nd  whollv  discreiionary.  3.  That 
such  a  discretion,  except  in  a  case  of 
palpable  abuse,  was  beyond  judicial 
control  by  the  writ  of  mandamus.  4. 
That  the 'only  conceivable  limit,  on  the 
power  vested  in  the  commissioners 
was  that  their  action  should  be  reas- 
onable, and  adapted  to  the  object  the 
legislature  intended,  viz.,  the  protec- 
tion of  the  interest  and  property  of  the 
State.  5.  That  the  action  of  the  com 
missioners,  in  assuming  the  control  of 
the  funds  of  the  corporation,  and  of 
its  books,  papers  and  vouchers,  and  in 
directing  the  treasurer  to  hold  them 
subject  to  their  control  and  direction, 
was  unobjectionable,  and  was  a  good 
defense  to  an  application  for  a  maud  a 
mus,  commanding  such  treasurer  to 


pay  over  the  moneys,  and  to  deliver 
the  books  and  papers,  in  iiis  possession, 
to  his  successor  in  office.  The  People 
ex  rel  T/te  i\'eio  Yurk  Inebriate  Asylum 
agt.  Outturn,  57  liarb.,  663.) 


7.  The  relator,  on  the  30th  of  July,  1863, 
enlisted  into  the  military  service  of 
the  United  States  as  a  volunteer,  and 
was  credited  to  the  town  of  L.,  under 
the  call  made  by  ihe  President  of  the 
United  States  on  the  14th  day  of 
April,  1864.  On  the  13;h  day  of 
August,  1861.  the  electors  of  the  town 
of  I/,  at  a  special  town  meeting,  by 
resolution,  authorized  the  supervisor, 
town  clerk  ard  one  of  the  justices  to 
issue  certificates  of  indebtedness  to  the 
amount  of  $300,  as  bounty  to  each  and 
every  volunteer  who  had  been  or 
might  be  thereafter  credited  to  said 
town  ;  provided  he  should  have  enlist* 
ed  or  re-enlisted  between  the  13fh  day 
of  July.  1863,  and  the  1st  day  of  Janu- 
ary, 18H4,  and  had  received  no  bounty 
from  said  town ;  upon  the  production 
of  ihe  proper  evidence  that  the  volun- 
teer had  been  credited  to  said  town  of 
L.  Held,  that  when  a  volunteer  bring- 
ing himself  within  the  provisions  of 
the  resolution  of  the  special  town 
meeting,  presented  proper  evidence  of 
the  facts  to  the  town  officers,  it  was 
their  duty  to  issue  to  him  a  certificate 
of  indebtedness  for  $300  ;  and  that  up- 
on their  refusal  to  do  so,  a  mandamus 
was  the  proper  remedy.  PARKER  J. 
dissented.  ( Tlie  People  ex  rel.  Vaiider- 
lind  n  agt.  Martin,  58  Barb.,  286J 

8.  Held,  also,  that  the  objections  to  the 
issuing  of  such  a  process — that  the  re- 
lator was  a  non-resident  of  the  United 
States,    and    owed    no    allegiance   to 
them  :    that    he    first    enlisted    to   the 
credit  of  another  town,  and  was  trans- 
ferred to  the  town  of   L.  without  his 
own  knowledge  op  consent — were  all 
technical  and  without  force.     (Id.) 

9.  Held,  further,  that  if  the  town  officers 
had  not  met,  no  other  demand  of  per- 
formance could  lie  made  than  a  several 
demand  ;  and  if  it  was  necessary   for 
the  officers  to  meet,   to  perform  their 
duty,  then  a  demand  that  they  issue  a 
certificate  wa<»,  of  itself,  a  demand  that 
they    should    meet  for  that  purpose. 
(Id.) 

9.  By  an  act  of  the  legislature,  land  was 
set  apart  •'  as  a  parade  ground  for  the 
county  of  Kings,"  and  declared  to  be  a 
"  public  place."  Provision  was  made 
for  acquiring  the  title  thereto  by  the 
Commissioners  of  Prospect  Park  in  the 
city  of  Brooklyn,  and  for  assessing  th« 
damages  of  the  owners  ;  and  it  was  de- 
clared that  the  lands,  when  taken, 
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should  be  the  property  of  said  county, 
''a*  and  for  a  parade  groiiud,"  but 
should  be  tinder  the  exclusive  charge 
and  management  of  such  commission- 
ers •'  for  ilie  purposes  of  police  and  im- 
provement as  such  parade  ground." 
Held,  1.  That  it  was  the  intention  of 
the  statute  that  the  grounds  should  be 
acquired,  not.  merely  for  a  public  place 
and  parade  for  the  use  of  Kings  coun- 
ty, but  fur  the  general  purpose  of  mili- 
tary parades.  '2.  That  the  provision 
of:  he  statute  placing  the  land  unde  rche 
exclusive  charge  and  management  of 
the  commissioners  of  Prospect  Park, 
"  for  the  purposes  of  police  and  im- 
provement as  such  parade  ground,"  so 
far  restricted  the  general  sense  and 
meaning  of  the  terms  •'  public  place' 
and  "  parade  ground,"  as  to  render  the 
public  use  of  the  ground  as  a  parade 
ground  subject  to  the  police  regulations 
which  might  be  properly  adopted  by 
the  commissioners.  3.  That,  within 
the  lawful  exercise  of  that  authority, 
the  commissioners  might  exclude  from 
the  ground  such  military  organizations 
as  in  their  judgment  could  not  be 
safely  entrusted  with  its  use  and  en- 
joyment. 4.  That  under  the  authority 
to  establish  rules  and  regulations  for 
police  and  improvement,  the  commis- 
sioners were  invested  with  a  sound 
discretion  as  to  the  military  organiza- 
tions which  could  be  safely  aud  judi- 
ciously intrusted  witli  the  use  of  the 
grounds;  leaving  them  at  liberty,  in 
the  discreet  exercise  of  their  powers, 
to  admit  such  as  would  properly  use, 
without  abusing,  the  grounds,  and  to 
exclude  from  them  such  as  they  might 
believe  could  not  be  safely  or  prudent- 
ly admitted  to  the  enjoyment  and  use 
of  them,  without,  endangering  tlieir 
condition,  or  disturbing  ihe  good  order 
and  security  of  the  neighboring  inhab- 
itants. 5.  That  if  this  discreuon 
should  be  improperly  made  use  of,  or 
be  perversely  abused,  the  remedy  for 
its  correction  was  not  by  means  of  the 
writ  of  mandamus,  but  by  direct  meas- 
ures foi  the  removal  of  the  commis- 
sioners, or  for  punishing  them,  in  case 
they  should  intentionally  and  wilfully 
omit  to  discharge  the  duties  imposed 
upon  l hem  by  law.  (  T/tr  ljeo/>le  ex  rel. 
T/te  Hoard  yf  Supervisors  of  Kings 
County  agt.  2  fie  Commissioners  of  Pros- 
pect Park,  58  Barb.,  633.) 

MAPS. 
See  EVIDENCE.    (57  Barl.) 

MARITIME   CONTRACT. 
See  ADMIKALTV  JURISDICTION.  (43   N. 


VESSELS.  !Jd.) 

MARKET  VALUE. 
See  EVIDENCE.  (2  Lansing.) 

MARRIAGE. 

1.  A  valid  marriage,  to  all   intents  and 
purposes,  is  established  by  proof  of  an 
actual  contract,  per  verba  de  prcesenti, 
between  persons  capable  of  contract- 
ing, to  take  each  other  for  husband  and 
wife;  especially  where  ihe  contract  is 
followed  by  cohabitation.     (  Van  Ttiyl 
agt.  Van  Tuyl.  57  Barb.,  235. J 

2.  No  solemnization  or  other  formality, 
apart  from    the    agreement    itself,    is 
necessary.    (Id.) 

3.  Nor  is  it  essential  to  the  validity  of  the 
contract,  that  it  should  be  made  before 
a  witness.    (Id.) 

4.  Yet  a  contract,  per  verba  de  prcesenti, 
constitutes   marriage   only    when   the 
parties  intend  ihat  it  shall  do  so  with- 
out any  subsequent  ceremony.    A  pro- 
position to  cohabit  us  man  and  wife, 
with   an   assurance   of  a  future  mar- 
riage, would  be  a  nullity.     (Id.) 

MARRIED  WOMEN. 

1.  As  th«  law  undoubtedly  now  is,  in 
regard  to  the  separate  property  of  mar- 
ried  women,  they  may  make  special  con- 
tracts wit/i  their  husbands,  and  let  jobs 
to  them   of  particular  work,  such   as 
building    and   the    like,   the   same   as 
though    they  were   strangers,   and   in 
such  a  case,  where  the   transaction  is, 
in   all  respects,  in  good  faith,  and  the 
husband  employs  the  men  on  his  work 
in  his  own  name  and  for  his  own  bene- 
fit as  contractor  or  jobber,  and  in  no 
respect  on  the  wife's  credit,  the  labor- 
ers so  employed  would  have  to  look 
to  the  Itusbatid  for  pay,  and  could  not 
make  the  wife  liable,   (he  same  as  in 
any  other  case  where  <i  jobber  employs 
laborers  for  himself  to  work  on  his  job. 
Such  an  arrangement  between  husband 
and  wife,  however,  should  be  regarded 
with  suspicion ;  mid,  in   case  of  non- 
payment of  tiie  laborers  bv  the  hus- 
band, the  most  searching  and  rigorous 
scrutiny  should  be  instituted.     (Fair- 
banks agt.  Mut/iersell,  ante,  274.) 

2.  In  this  case  the  defendant  owned  sep- 
arate real  estate,  and  was  engaged  in 
building  upon  it      She   let  the   job  of 
digging  the  cellar  and  laving  ihe  cellar 
wall   to  her   husband,    and    paid    him 
therefor,  according  to  the  agreement, 
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$138.  The  husband  requested  the 
plaintiff'  to  do  some  work,  with  his 
team,  of  plowing  and  scraping  in  lev- 
eling off  the  lot,  and  the  plaintiff  did 
not,  know  at  the  time  but  that  tin-  hus- 
band owned  the  premises,  and  sup- 
posed he  was  working  for  him  upon 
his  own  propel ty.  (Id.) 

3.  In  an  action  against  the  wife  to  recov- 
er the  amount  of  this  work,  labor  and 
services,  held,  that  (his  work  was  not 
done  upon  the   cellar  job   let  to   the 
husband,  but  upon  the  lot  belonging  to 
the  wife ;   so  the  case   stands   simply 
upon  an  employment  by  the  husband 
to  work  for  his  wife  on  her  separate 
property,  without  any  express  agree- 
ment whether  he  should    be  paid   by 
the  husband  or  wife.     The  defendant 
knew  the  plaintiff  was  at  work  there, 
and  saw  the  kind  ot  work  he  was  doing, 
and  the  law  will  imply  a  promise,  on 
her  part,  to  pay  for  the  services,  if  it 
was  in  fact  her  work.    Judgment  for 
plaintiff.     (Id.) 

4.  An  action  at  law,  seeking  an  ordinary 
pecuniary   judgihent,   as  upon   a   per- 
sonal   contract,    is    not    maintainable 
against  a  married  woman  who,  with- 
out <  onsiderat ion  and  without   benefit 
to  her  separate  estate,  and  simply  as 
the  surety  of  her  husband  and  tor  his 
accommodation,  indorses  his  note.  (  The 
Corn    Exchange    Insurance    Co.    agt. 
Jtalicock,  57  Barb  ,££.'.) 

5.  In  order  to  create  a  valid  charge  upon 
the     separate    estate   of     a    married 
woman,  there  mast  be  a  specific  des- 
cription of  the  property,  in  the  instru- 
ment creating  it,  executed    according 
to    legal  formalities,  and  enforced  in 
equity,  under  a  complaint  seeking  as 
relief,  not  a  general  judgment,  but  the 
satisfaction   of  the  charge  out  of  the 
specific    property    subjected    thereto. 
(Id.) 

C.  Such  a  charge  cannot  be  created  by 
a  married  woman's  accommoda  ion  in- 
dorsement of  a  promissory  note,  in  tlie>e 
words:  "  For  value  received  I  hereby 
charge  my  individual  property  with  the 
payment'of  this  note:'  where  the  at- 
tempted charge  is  not  founded  upon 
uny  benefit  10  her  separate  estate,  or 
Upon  any  matter  in  which  she  has  an 
interest,"  or  on  account  of  which  she 
has  received  any  consideration.  (Jd.) 

fr.  Ssction  3  of  the  act  of  1862,  chap  172, 
empowering  a  married  woman,  pos- 
sessed of  real  estate  as  her  separate 
property,  to  bargain,  Sell  and  convey 
the  same,  and  to  enter  into  any  con- 
tract iu  reference  thereto,  refers  to 
such  modes  and  forms  of  bargain  and 
Bale  ana  conveyance  of  real  estate,  and 


contracts  relative  thereto,  as  were 
recognized  as  legal  and  were  in  con- 
lormity  with  the  law  e.xisiing  at  the 
time,  aiid  does  not  sanction  a  charge  or 
contract  of  the  kind  above  memioned. 


8.  Section   7  of  that  act,  authorizing  a 
married  woman  to  sue  or  be  sued  in  all 
matters  having  relation  to  her  sole  and 
separate  property,  in  the  s-iiue  manner 
as  if  she  were  sole,  refers  mainly  to 
her  right  and  liability  to  sue  and"  be 
sued    without    having     her    husband 
joined  with  her,  and  was  not  intended 
to  subvert  the  rules  of  la\v   or  legal 
proceeding  then   existing  in  regard  t* 
the   essential    characteristics   of  such 
actions,  or  the  kind   ot   relief   to   be 
sought,  or  the  mode  iu  which  it  is  to  ba 
reached.    (Jd.) 

See  HUSBAND  AND  WIFE,  "(fd) 

9.  A  married  woman  is  liable   for  the 
fraud  of  her  husband  acting  for  her,  as 
her  agent,  in  the  purchase  of  real  es- 
tate,  although  she  was  wholly  igno- 
rant of  the  fraud  practised,  and  diu  not 
authorize  it;  where  she  had  ihe  fruits 
of1  the  bargain,  kept  the  property  bar- 
gained for,  and  sold  it,  and  retains  the 
proceeds.      (Grave*     agt.     Suier,     58 
Barb.,  349.) 

10  She  will  be  held  nnder  such  circum- 
stances, to  have  made  the  instrumen- 
talities. by  which  the  propeity  was 
procured,  her  own.  And  the  law  wi" 
impute  the  wrong  to  her,  as  it  was 
done  for  her  benefit  and  she  retains 
the  advantage  (Id.) 

11.  Where  a  married  woman,  since  tin 
acts  of  the  legislature  of  1860  and  1862, 
concerning  the  rights  and  obligations 
of  married  women   were  enacted,  be- 
ing possessed  of  real  estaie  as  her  sep- 
arate property,  bargaiirs  and  sells  the 
same,  and  joins  with  her  husband  in  a 
deed     thereof,    which     contains    cove- 
nants of  sesin,  of  warranty,  and  against 
inciimbraiices,     such      covenants     are 
binding  and  obligatory  upon  her,  so  Jar 
as  to  render  her  separate  properly  lia- 
ble for  their  non  performance-     (Sige 
agt.  Johns,  JSEarb.,  6^0.) 

12.  And  an  action  will   lie  against  her, 
to  recover  damages  for  a  breach  of  tli4 
covenant  against  incumtirances.  in  the 
same  manner  as  if  she   were  sole;  the 
object   of  such   action   being  to  satisfy 
the  plaintiffs  demand,  out  of  her  sepa- 
rate estdie.    (Id.) 

13.  The  statute,  neither  by  its  language, 
nor  its  lair  import,  requires  the    com- 
plaint, in  such  an  acuoii  to  siiow   liiiU 
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the  defendant  has  separate  property. 
(Id.) 

14.  The  effect  of  the  act  of  1860  is  that, 
in  the  actions  provided  for,  the  defend- 
ant may,  nioii.n'ii  tuanie'J,  be  sued  and 
prosecuted  precisely  as  if  she   were  a 
single  woman.     (Id..) 

15.  But  th's  construction  does   not   ex- 
tend ihe  section   prescribing  the  obli- 
gation by  means  of  the  covenant  be- 
yond is  ordinary  and  natural  import; 
for  it  c.iu  in  no  possible  event  render 
the    liability    greater    than    that    de- 
clared by  iJ.e  statute;  as  nothing  more 
than  tlie  defendant's  separate  property 
can  be  taken  for  the  purpose  of  satis- 
fying the  judgment.     (Id  ) 

See  HUSBAND  AND  WIFE.     (58  Barl  ) 
See  JOINT  AND  SEVERAL  DEBTORS.  (2 


MASTER  AND  SERVANT. 

1.  A  master  is  not  liable  for  the  mal- 
icious and   wilful  act  of  his  servant, 
done  with  jut  his  direction   or  assent, 
although    wiiile   in    his    employment. 
(Fraser  agt.  Freeman,  43  N.  ¥.',  566.) 

2.  Where   the   plaintiff's  intestate   was 
shot  and  killeU  by  M.,  while  in  the  em- 
ployment of  the  defendant,  and  while 
the  defendant,   together  with   M.  and 
another    servant,    were    endeavoring 
under  claim  of  right,  to  enter  upon  the 
premises   of    the    intestaie,  and   there 
was    no  evidence  that  the   fatal  siiot 
was  tired   by  ihe  express  direction  or 
assent  of  the  defendant: 

Held,  in  a  civil  action  brought  by  the 
plaintiff  under  the  statute  to  recover 
damages  from  the  defendant  for  caus- 
ing tlie  death  of  their  intestate,  it  was 
erroneous  for  the  court  to  refuse  to 
charge  the  jury,  that  if  they  believed 
that  M.  tired  Hie  shot  with  the  pre- 
meditated design  to  etfect  death,  the 
defendant  was  not  liable  for  the  act. 
(Id.) 

3.  The  plaintiffs   intestate  employed  by 
the  defendant  as  a  carpentei,  was  di- 
rected by  phe  foreman  of  tiie  gang  to 
go,  tor  the  purpose   of  his  labor,  on  a 
scaffolding  erected  in  one  of  the  defend- 
ant's shops,  and  which  was  apparently 
safe   and     properly   constructed  ;    but 
was  in  fact  unsafe  and  dangerous,  and 
bad  been  constructed  by  unskillful  and 
wholly   incompetent    persons,   and    of 
poor  and  insulticieni  material  ;  and  on 
the  plaintiff  's  Intestate  stepping  thereon 
itgavs.  way,  causing  injuries  which  re- 
Bulled  in  hid  death. 


Held,  that  in  the  absence  of  proof,  by 
whom  the  persons  constructing  the 
Scaffolding  has  been  selected,  or  under 
whose  directions  it  had  been  construct- 
ed, the  preHimpiion  was  that  such  per- 
sons had  been  selected  by,  and  the 
scaffolding  erected  tinder  the  direction 
of  the  defendant;  that  on  the  fore- 
going facts  appearing  in  evidence,  tlie 
burden  was  on  defendant  to  show  that 
competent  persons  had  been  selected, 
or  the  scaffolding  constructed  in  a  prop- 
er manner;  and  that  it  was  error  to  non- 
suit the  plaintiff,  on  the  ground  that 
the  injury  to  the  deceased  was  caused 
by  the  negligence  of  a  fellow  servant, 
or  that  no  knowledge  of  any  incom- 
petency  of  the  defendant's  servants,  or 
of  any  defect n-eness  of  the  scaffold 
had  been  brought  home  to  the  defend- 
ant, of  that  the  persons  guilty  of  the 
negligence  causing  the  injury,  had 
not  been  employed  by«the  defendant 
but  by  a  competent  agent  of  the  defend- 
ant. (Briefer  agt.  JY.  Y.  G.  M.  JK. 
Co.,  2  IJaitsiug,  506.) 


MECHANICS'  LIEN. 

1.  Under  the  mechanics  lien  laics,  (  Laws 
1851,  and  1863.)  of  the  city  of  New 
York,  where  the  owner  makes  a  vol- 
untary payment  in  good  faith  to  the 
contractor,  before  the  lien  of  a  sub- 
contractor is  filed,  it  is  a  good  pay- 
ment as  against  the  sub-contractor,  al- 
thoutrh  by  the  terms  of  the  contract 
the  amount  was  not  then  due  the  sub- 
contractor and  did  not  become  due  until 
after  the  time  when  the  lien  notice  was 
filed.  (Sckneider  agt.  Mobein.  ante, 


2.  But  no  voluntary  payment  made  by 
the  owner  to  the  contractor  after  the 
sub-contractor,   or  workman,  has  filed 
his   notice  to   lien,   can   in   any   wise 
affect  or  impair  the  lieu  of  the"  latter. 

(la.) 

3.  The  effect  of  the  ceasing  of  the  lien  for 
want  of  an   order  renewing  it,  under 
§  10  of  the  Mechanic's  Lien,  Law,  (ch. 
oOO,  Lawt,  1863.)  is  to  destroy  all  re- 
course ot  the  lienor  to  the  particular 
property  described  in    the  lien.     The 
proceeding  to  foreclose,  so  far  as  the 
owner  of  the  property  is  concerned  (if 
he  be  not  personally  liable  to  the  lienor 
for  the  debt)    it  is  at  an  end,  and  the 
proceeding  should  be  dismissed  as  to 
him.     (Sc/iacttler  agt.  Gardiner,  ante, 
243. 

4.  But  as  between  the  lienor  and  the  con- 
tractor,  who,  is   personally  liable   to 
him,  the  ceasing  of  the  lieu  does  not 
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affect  the  proceedings,  if  ihe  issue 
joined  ;imi  the  judgment  claimed  by 
tin-  li.-imr  depend,  not  upon  the  lien, 
but  iiir  merit*  oi'  the  claim  upon  \vhi<  h 
it  was  founded,  if  the  court  have  juris- 
diction  of  liie  proceeding.  (Id.) 

5  Where  the  court  acquires,  under  the 
acr,  full  jurisdiction  of  the  parlies  and 
of  the  controversy  between  them,  be- 
fore the  lien  cease*,  the  judgment  ren- 
dered w  reyulur.  (Id  ) 

6.  And  where  such  judgment  is  against 
the  lienor,  it  would  not  be  fair  lo  per- 
mit him  on  motion,  (o  avoid  tiie  ettect 
of  it  on   the  merits,  afier  a  full   and 
protracted    trial,  in   a   tribunal  of  liis 
own  choosing.     (Id.) 

7.  It  would  seem  to  be  proper  to  dismiss 
the   proceedings  as  to  the  otcner,  after 
the  lien  has   been  removed  by  the  de- 
posit of  the  amount  of  the  lien  vith  the 
county  clerk,  by  the  con ti actor  under 
the   act;    the  lienor   then  having   no 
rights  against  the  owner -but  is  left  to 
the  funds  in   the  clerk's  hands  for  the 

satisfaction  of  his  lieu.     (Id.) 

8.  Rule  32  (old)  does  not  apply  to  a  ref- 
erence "of  the  issues''  in  a  lien  proceed- 
ing, and  the  exceptions  are  not  to  be 
heard  first  at  special  term.     (Id.) 

See  VESSELS.    (43  N.  Y.) 

9.  Proceedings  to  foreclose  a  lien,  under 
the  mechanics'  lien  law,  are  purely  in 
rem.  founded  on  statute,  and  cannot  be 
used  for  any  other  pm-po.-e  than  such 
as   the  statute    contemplates.     (Grant 
agt.   Vaiidercook,  57  Barb.,  loo.) 

10.  Such   proceedings  operate  only  as  a 
foreclosure  of  the  lien,  and  not  as  >\n 
action  for  the  collection  of  a  debt.  (Id.) 

11.  The  judgment  in  these  proceedings  is 
deeigned'to  enforce  the  lien  ;  and  un- 
less  one   is   recovered   and    dooketed 
during  the  life  of  the  lien,  i.  e  ,  within 
one  year  from  the  time  of  the  creation 
of    the   lien — none   can    be   recovered 
afterwards.  (Id.) 

YZ.  A  judgment  recovered  after  the  ex- 
piration of  tiie  year  is  unauthorized  and 
void,  and  will  be  vacated  on  motion. 
(Id.) 

13.  If  the  lien  has  expired  «r  failed,  no 
judgment   whatever  can   be  rendered 
for  the  Claimant.      He  cannot  convert 
his  proceedings  into  an  action  for  the 
recovery  of  money    upon   a   personal 
contract,  and  insist  upon  the  defendant's 
personal  liability,    (id.) 

14.  Section  2  of  the  mechanics'  lien  law, 
(Laws  ot   1834,  ch.  402,)  gives  a  lien 
against  the  ou-ner,  to  the  extent  of  his 


interest,  upon  a  house,  and  upon  the 
land  on  which  it  slainis.  tor  labor  done 
upon,  and  m.iturials  furbished  for,  such 
buildings,  upon  compliance  with  the 
provisions  of  that  act.  \Coulei/  agt. 
O'Xiel,  5?  JJarl>.,XM) 


15.  Unless  the  person  proceeded  against 
is  owner,  there  can  be  no  lien;  and  if 
there  is  no  lien  there  can  be  no  judg- 
ment, under  the  act    (Id  ) 

16.  Thus,  where  the  defendant,  who  was 
guardian  of  his  infant  daughter,  erect- 
ed a  house  upon  land  owned  by  her: 

Held,  that  he  could  not,  as  such  guardian, 
without  authority  from  a  competent 
court,  build  a  house  upon  the  land  of 
his  ward,  and  charge  tiie  expense  upon 
the  ward,  or  create  a  lien  upon  the 
property  for  labor  and  materials,  in 
favor  of  the  mechanics  employed.  (Id.) 

See  GUARDIAN  AND  WAKD.  (Id.) 
LIEN. 


MISTAKE. 

See  ESTOPPEL.    (57  Barb.) 

JUSTICE  OF  THE  PEACE.  (Id.) 


MISTAKE  OF  FACT. 

1.  The  defendants  being  indebted  to  the 
plaintiff  for  goods  sold,  gave  him  the 
promissory    note   of    a    third    person, 
which   was   received    by   him   in   full 
payment  and  discharge  of    the   debt. 
The  maker  of  the  note  was  insolvent 
at  the  time  of  the  transfer  of  the  note, 
though  this  fact  was  unknown  to  the 
parlies : 

Held,  tliHt  it  was  a  case  of  mutual  mis- 
take of  fact,  and  that  the  plaintiff  was 
entitled  to  recover  from  the  defendants 
hiso'rnfinal  debt.  (Huberts  agt.  Jj'islter, 
43  N.  Y.,  159.) 

2.  In  an   action   for  money   paid   under 
mutual  mistake  of  facts,  it  is  nodefe:i;e 
that  the  mistake  arose  from  a  want  of 
care  on  the  part  of  the  plaintiff.  (Union 
National  Bank  of  Troy  agi.  Sixth.  JYa- 
tionalliait,lc  of  N.  Y  ,  43  \V.  Y.,  452.) 

3.  Where  the  plaintiff,  a  bank  at  Troy, 
being  the  correspondent  of  the  defend- 
ant, a   bank   in  New   York,  received 
from  it  a   note   for  collection   from   a 
maker  residing  some  thirty  miles  from 
Troy,  and  sent  the  note   to  hm  corres- 
ponding bank  at  the  residence  of  the 
maker,  and  the  note,  not   having  been 
paid  at   niatniiiy,   suuh  corresponding 
bank   caused    it   to   be   protested,  and 
notices  ol  protest  to  be  duly  sent  to  the 
iudorsers  in  New  York,  and  also  mailed 
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both  to  the  plaintiff  and  the  defendant ; 
bin  ill*-  plainiilf.  by  some  miscarriage, 
failing  to  receive  such  notice,  and  sup- 
posing, therefore,  that  ihe  note  had 
been  paid  in  its  correspondent,  remiied 
a  sum  equal  10  its  amount  lo  the  defend 
ant  as  collected: 

Beld,  th:it  tlie  plaintiff  may  recover  of 
the  defendant  the  sum  s<>  remitted  as 
money  paid  under  a  mistake  of  fact : 

Held,  further,  that,  the  mere  fact  that  the 
defendant,  on  receiving  notice  of  pro- 
tect, had  received  from  an  indorser  of 
the  iioie  its  amount,  and  on  receiving 
the  money  from  the  plaintiff,  and,  in 
consequence  thereof,  supposing  the 
note  had  been  paid  by  the  maker,  re- 
funded the  amount  to  such  indorser, 
raised  no  defense  to  the  action,  in  the 
aliseiise  of  any  proof  that  the  indoiser 
wax  not  still  liable  and  responsible  to 
the  defendant.  (Id  ) 

1.  Though  ihe  plaintiff  isto  he  considered 
the  agent  of  the  defendant  for  the  col- 
lection of  the  note,  the  mistake  did  not 
arise  from  any  negligent  performance 
of  its  duty  as  such  agent,  and  in  such 
case,  the  relation  of  principal  and  airent 
between  the  parties  does  not  change 
the  rule.  (Id.) 

5.  The  plaintitf  applied  to  the  defendant 
to  purchase  a  ton  of  hay  :  the  defend- 
ant offered  to  sell  him  a  quantity  by 
measurement,  giving  turn  10  under- 
dersiand  that  iis  dimensions  would  in- 
clude a  ion.  The  plaintiff  took  the 
quantity,  and  paid  for  a  ton,  hut  there 
was  in  tact  much  less  than  that  in 
weight.  In  an  action  for  the  excess  in 
price, 

Held,  that  in  the  absence  of  fraud,  there 
was  a  miitii.il  mistake,  in  a  material 
fact,  and  tlm  plaintiff  could  recover. 
(Scott  .igt.  Wanier,  2  JLausiny,  49.) 

MILITARY    BOUNTIES. 
&e  MANDAMUS.    (58  Barb.) 

MILLS. 
See  WATER.    (58  Barb.) 

MONEY  PAID 
Sec  VENDOR  AND  VENDEE.    (43  N.  Y.) 

\.  Money  was  paid  by  the  plaintiff's  as- 
signors 10  S.,  in  order  that  such  assign- 
ors might  h-  come  members  of  an  associ- 
ation of  which  S.  was  prei-iiient  ;  but 
there  was  uo  evidence,  or  liuding,  that. 


they  ever  did  become  such  members 
Subsequently  the  association  was  dis- 
solved. Held,  that  the  money  having 
been  paid  for  an  object  that  was  never 
ai-compli.-hed.  and  whicli  it  had  become 
impossible  to  accomplish,  S..  <>r  his  ad- 
ministrator, was  hound  to  refund  the 
same  ( Clturcliill  ay rr.  Stone,  58  Barb., 
233.) 

MONEY  HAD  AND  RECEIVED. 
See  PARTNERSHIP.  (57  Barb  ) 

l.Upon  a  sale  without  writing,  of  stand- 
ing grass,  the  vendee  paid  the  whole 
price,  entered,  cut,  and  removed  a  por- 
tion of  the  crop,  when  he  was  stopped 
by  the  vendor. 

Held,  that,  the  vendee  was  not  entitled  to 
recover  ihe  sum  paid  without  allow- 
ance for  the  grass  taken.  (  Watkinsagt. 
Riuh,  2  Lansixy,  234.) 

2.  The  complaint  claimed  damages  for 
non-delivery  of  the  grass,  the  answer 
was  a  general  denial  and  plea  of  the 
statute  of  frauds. 

Held,  that  evidence  of  the  quantity  of 
grass  removed  was  competent  upon  the 
question  of  damages.  (Id.) 

MORTGAGE. 

See  FIRE  INSURANCE.  (43  N.  T.) 
FORECLOSURE.    (Id.) 
RAILWAYS,     (fd.) 

MORTGAGE  FORECLOSURE. 

1.  TV'here  .an  action  is  commenced  and  at 
issue,  to  foreclose  it  third  moi  tyaye  ou 
premises,    the   mortgagor   cann  it,    on 
motion,  stay  the  mortgagee's  proceed- 
ings, on  the  ground  that  a  judgment  of 
foreclosure  on  the  first  mortgage  (which 
last  action   of  foreclosure    was    com- 
menced simultaneously  with  the  other 
action!,  uiade  it  neces.-ary  for  the  mort- 
gagee in  the  third  moriirageto  seek  hia 
remedy  against  the  surplus  moneys  on 
the  first  mortgage.     The    third    mort- 
gagee had  a  rijjht  to  have  the  issue  in 
the  action  tried.     (Daily  agt.  Kingon, 
ante,  22.) 

2.  The  neglect  to  serve  on  infcmt  dffend- 
aiits    in  a   mortgage  foreclosure   case, 
copies  of  an   amended  complaint   is  a 
great     irregularity,      lint-   where   too 
much  time  lias  elajstd,  and   too  many 
innocent     parties    are     interested,    ihe 
judgment  will  not  be  disturbed  on  that 
ground.    (McMurray  ayt.  McMtirray, 
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3.  The  want  of  appointment  of  a  guardian 
ad  litem  for  infant  defendants   in  sue! 
a  case  renders   the  judgment  of  fore 
closure,  erroneous  and   it  may    be   sei 
aside  on  moiioii  us  a  matter  of  right 

(Id.) 

4.  But    where    the    infant    defendants 
could   severally   have     moved    to    *ei 
aside  the   judgment  as    'hey  catne  of 
age,    but  delayed     respectively   about 
nine,  seven   and  four  years,  krfd,  that 
innocent  parties  ought  not  to  suffer  l>y 
the    delay.      Motion   denied,    wiihout 
prejudice   to  the   risjht  of  the  moving 
psirties   to   bring  sin  action   of    eject 
ment,  or   by  sin  action  to   redeem  the 
order  to  tes't  their  claim  to  set  a>ide  the 
judgment  «>f  foie  losure   as    being  «b- 
Bolutely  void.    (Id.) 

5.  A  county  court  lias  jurisdiction  of  an 
action   to  foreclose  a  mortgage,  which 

contains,  in  addition  to  the  premises 
described  and  situated  in  us  own 
countv,  lands  described  and  shunted  in 
another  couu.lv.  (Strong  agt.  Eighme, 
ante,  117.) 

MOKTGAGE  OP  CHATTELS. 

1.  A    mortgagee  of  chattels   cannot  ob- 
tain 11  lieu  upon  other  similar  chattels, 
as    against    a     subsequent    purchaser 
thereof,   through   a  verbal   agreement 
between  himself  and  his  mortgagor  to 
consider  them  substituted  in  the  place 
of  those  described    in    the   mortgage. 
(Powers  agt.  freeman,  2  Langiny,  \'Z7 1 

2.  And  to  protect  himself  against  a  sub 
sequent,  purchaser  of    tlie    mortgaged 
property,  he   must  pursue   the  statute 
respecting  the  filing  of  his  mortgage 
literally.  (Id.) 

3.  Thus,  where  the  mortgagor  resided  in 
the       town  of     Antwerp,      Jefferson 
county,  and   bought   si  farm  and  stock 
thereon,  in  the  town  of  VVilna  in  thsit 
county,  and   gave   a  mortgage  on   the 
stock,  and  a   few  days  after  moved  his 
residence   to  the  firm,  and  the    mort- 
gage was  filed  in  the  latter  town. 

Held,  that  if.  was  void   as  against  a  sub 
sequent  bonafide  purchaser    ( Ld  ) 

See  BILLS  OF    EXCHANGE  AND  PROM 

issoitr  NOTES.  (Id.) 
JUDGMENT  AND  EXECUTORS.  (Id.) 


MOKTGAGE  OP  LAND. 

1.  B  was  indebted  to  a  bank,  and  executed 
to  it  his  bond  for  un  amount  equal  to  part 
of  the  indebtedness,  coudkkmed  to  pay 


at  a  time  specified  ;  he  then  join  -A  with 
his  wife  in  a  in  u-tgnge  of  her  separaie 
real  property,  securing  to  the  bank  the 
payment  of  the  sum  named  iu  tin;  con- 
dition of  the  bond,  su-cordin-j  to  the 
terms  thereof,  and  delivered  it,  agree- 
ing that  it  should  remain  a  continuing 
security  in  the  hands  of  the  morgagre 
for  payment  of  sill  his  liabilities  then 
existing, — something  more  I  ban  double 
the  am.. nnt  secured, — and  also  fur  all 
those  he  might  afterward  incur.  The 
bank  hiid  no  actual  notice  I  hat  B  waa 
not  owner  of  the  mortgaged  property, 
but  the  deed  to  B's  wife  was  recorded. 
B  never  paid  his  original  indebtedness. 
He  obtained  extensions  of  the  time  of 
payment,  after  the  maturity  of  the  lia- 
biliiy  secured  by  the  mo'rtgage.  and 
became  still  more  largely  indebted  to 
the  bank,  and  so  remained  sit  the  time 
of  his  decease.  In  sin  action  by  the 
bank  to  foreclose  the  mortgage. 

Held,  that  it  was  originally  a  valid  col- 
lateral security  for  payment  of  the  ex- 
isting indebtedness  covered  by  B'a 
bond.  (Uaiikof  Albion  agt.  Burns,  2 
Ltuuiwy,  52.) 

2.  That  it  was  not  a  continuing  guaranty 
for  future  advances  to  13,  be  having  no 
presumptive  authority  from  his  wife, 
to  make  an  agreement  iu  that  respect. 
(Id.) 

3.  That  the   plaintiff  was  charged  with 
notice  that  the    owner    of    the  land 
piedged.il  as  surety  for  B's  debt.   \ld.) 

4.  That  the   land  was  discharged   from 
the  lien  of  the  mortgage  by  tne  indul- 
gence   given,  to  the  principal  debtor. 
(Id.) 

5.  VV    owned    and    mortgaged    certain 
premises  to   T    by  several   mortgages, 
then  conveyed  by  deed,  intended  as  a, 
mortgage  to  (J,  and  then  in   con.-idera- 
tion  of  all  the  debts  so  charged  upon 
the  premises,  (that  upon  thd  condition- 
al deed  being  paid  by  T).  coiiveytd  the 
same  to  T,  and  at   the  same  ii'me   ob- 
tained   si   conveyance   thereof   to   him 
from    C,  whereupon  T  gave  C  for  the 
bentlit  of  VV,  an  otter  in  willing  to  re- 
sell before  a  specified    time,  sit   a  sum 
equal  to  the  consideration  of  the  con- 
veyances  to  C,  aud    mutual  releases 
under  seal  were  exchanged  between  T 
and  W.     In  an  action  by  \V  to  redeem 
from  T  after  the  expiration  of  the  time, 
named    in    the  offer,  it   appearing   thsit 
the  conveyances  to  T  were  intended  ;o 
satisfy  and   extinguish   the   mortgage 
debts' to  him  of  W. 

Held,  that  such  conveyances  were  not 
merely  mortgages,  but  absolute  deeds. 
{  W/ui,tey  agt.  Townsend,  2  Lansing, 
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See  ASSIGNMENT  OF  MORTGAGE.  (Id.) 
COMMON  CARRER.   (Id.) 
GUAUDIAN  ANI>  WARD.  (Id.) 
LANDLORD  AND  TENANT.  (/</.» 
STATUTE  FORECLOSURE  OF  A  MORT- 
GAGE.   (Id.) 
USURY.  (Id.) 


MOTIONS. 

See  PRACTICE.   (2  Lansing  ) 

MUNICIPAL    CORPORATIONS. 

1.  grift  agt   City  of  Pouahkeepsie.  (37  N. 
N..  511.)  approved.  (Bank  of  Common- 
wealth, agt.  Mayor  of  N.  T.    (M  N.  Y., 
181) 

2.  It  seems  that  municipal  corporations 
are  not  liable  for  acts  of  misfeasance 
of    public   officers   not    appointed    l»y 
them,  though   performing  certain  acts 
for  them  under  the  law  by  which  they 
are  appointed.    (Id.) 

See  STREETS.    (Id.) 

3.  A  mur.icipal   corporation  has  no  au- 
thority, under  the  .tot  of  the   legisla- 
ture of  May  18,  1869,  (Lairs  of  1869,  c/i. 
906,)  to  issue  its  bonds  for  the  purpose 
of  aiding  a  railroad  corporation  in  con- 
structing a  railroad,  where  such   rail 
road  company  has  no  authority,  under 
its  articles  of  association  or  otherwise, 
to  construct  a  railroad,  or  any  part  of 
it,  hi  the  county  in  which   such   muni- 
cipal   corporation    is    situated.      (T/:e 
People  ex  rel.  Avrill  agt.  The  Adiron- 
dack Company,  57  Barb.,  65(i  ) 

4'  There  must  be  a  corporation  capable 
ot  receiving  the  aid,  in  the  manner 
offered,  as  well  as  a  corporation  to  be- 
stow the  aid.  (Id.) 

3.  An  order  of  a  county  judge,  appoint 
ing  commissioners  under  the  act  of  the 
legislature  of  1869,  chapter  907,  based 
upon  a  petition  of  lax- payers  which  is 
conditional  and  not  absolute,  being 
conditioned  that  the  avails  of  the 
bonds  to  be  issued  by  a  city  in  aid  of 
H  railroad  company  shall  be  used  cx- 
clusivelv  in  the  construction  of  a  rail- 
road within  a  particular  county — a 
county  in  which  the  railroad  company 
has  no  right  to  construct  a  road — is 
void.  (Id.) 

See  ADIRONDACK  COMPANY.    (Id.) 


MUTUAL  INSURANCE. 
See  PREMIUM  NOTE.  (2  Laming.) 


N. 


NATIONAL  BANKS. 

1.  The  statutes  of  the  State  of  New  York 
against   usury  do  not  apply    to   loan* 
made  by  national  banks  organized  un- 
der the  act  of  congress,  passed  June  3, 
1864.  entitled  an  act  to  providt  a  na- 
tional currency,  &c.     (First  National 
Sank  of  Whitehall  agt.  Lamb.  5it£arl>., 
42S».) 

2.  In  regard  to  the  express  provisions  of 
that  act,  the  federal    government  has 
exercised  its  sovereign  power  over  the 
law  of  these  institutions:  and  to  that 
extent   its  power,    and   its  enactment 
are  exclusive.     The  State  law   penal- 
ties have  no  application  to  the  system. 
(Id.) 

3.  Although    the   statute  has  subjected 
iietional  banks  organized  under  its  pro- 
visions to  the  judii-atories  of  the  Slate, 
so  that  as  to  the  form  of  the  action  and 
the  proceeding  in  its  courts,   the  State 
system   of    practice   is,    and   must    be 
adopted  ;   the  federal   government  not 
having  in  that  particular  expressly  as- 
serted its  own  power;  yet  in  whatever 
c*oiirt  the  action  may   be  pending,  the 
law  prescribed  in   the  express  provis- 
ions of  the  act  of  congress  is  sovereign 
and  exclusive.    (Id.) 

NEGLIGENCE. 

1 .  Where  a  steamboat  collides   with  a 
vessel  aground  in  or  near  the  channel 
of  a  navigable   river,  it  will  not  re- 
lieve the  colliding  vessel  from  liability 
for  the   injury,  that  from  some  hidden 
and  untbrseen  cause,  tier  bow  was  sud- 
denly sheered   directly  toward  the   in- 
jured vessel,  when  so  near  that  by  the 
utmost  care  and  vigilance,  the  collision 
could  not  be  avoided,  when  it  also  ap- 
pears that  at  the  time  the  sMmboat's 
bow  so  sheered,  her  pilot  niffler  an  er- 
roneous  impression   as  to  the   true  di- 
rection of  the  channel,  was  negligently 
steering  her  away  from  it,  and  out  of 
the  accustomed    course.    (Austin   agt. 
Ae.w  Jersey  Steamboat  Co.,  'Z  Lansing, 
76.; 

2.  A  party  cannot  excuse   himself  upon 
the  plea  of  inevitable  accident,  where, 
bv  his  own   negligence,  he  has  placed 
himself  in  a  position  which   renders  a- 
collision  unavoidable.     He  must  exer- 
cise   care    and    foresight    to    prevent 
reaching  a  point  from  which  he  is  un- 
able to  extricate  himself;  and  omitting 
these  the   greatest   vigilanoe  and  skill 
ou    his   part,   subsequently,  when  the 
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danger    arises,   will    not    avail    him. 
(Id.) 

3.  Where  it  appears  that  the  grounding 
of  the  injured   vessel    was  caused  by 
her    running  out  of  the    accustomed 
channel  (her  pilot  commiting  the  same 
mistake  as  to  the  proper  course  tliat 
•was  afterward  committed  by  the  pilot 
of    the  colliding  steamer),   the    negli- 
gence  in  so  running   her    aground   is 
uot  that  "  proximal e ''  negligence  con- 
tributed  to  the  injury  which  will  pre- 
vent a  recovery   by  her    owners   for 
damages  occasioned  by  the  subsequent 
negligence  of  those  in  charge  of  the 
steamer  in  running  into  her,  when  they 
had    knowledge  of  her   position,  and 
that  she  was  aground.  (Id.) 

4.  Notwithstanding  the  previous  negli- 
gence of  those  managing  the  grounded 
vessel,  if.  at  the   time   the  injury  was 
committed,  it  might  have  been  avoided 
by  the  defendant,  by  the   exercise  of 
reasonable  care  and  prudence,  an  action 
will  lie  for  the  injury.     (Id.) 

5.  Strout  agt.  Foiter  (L  How.,  U.  £,  89) 
commented   upon    and    distinguished. 
(Id.) 

6.  It  is  not  negligeuce  in  those  in  charge 
of  a   vessel  aground  to  omit  to  give 
signals  to   approaching  vessels,   as  to 
which  side  of  her  is  the  proper  course 
for  them  to  take,  even  if  such  course  is 
known  to  them.  The  customary  signals 
from   steam    vessels   by  blasts  of  the 
steam    whistle,    are    to   indicate     the 
course  which    the  vessel  giving  them 
intends,  herself,   to  take,  and  are   not 
therefore  appropriate  to  be  giveu  by  a 
steamer  not.  in  motion.     (Jd.) 

7.  A  clause  in  a  bill  of  lading,  given  to 
the  shipper  of  goods  by  a  common  car- 
rier, exempting  the  carrier  from  liabili- 
tv  lor  loss  of  the  goods  from  certain 
causes  is  binding   upon  the  shipper,  as 
a  special  contract  between  the  parties. 
(Steinicay     agt.  Erie  Railway,  43  N. 
Y.,  123 ) 

8.  But  where  such  clause  releases  the 
carrier  ''from  damage  or  loss  to  any 
article,  from  or  by  tire,  or  explosion  of 
anv  kind,"  it  does  uot  release  him  from 
liability  for  damages  by  those  means, 
resulting    from  his  own    negligence. 
(Id.) 

9.  It  is  negligence  in  a  carrier  to  omit  to 
furnish  for  its  vehicles  and  machinery 
for  the  transportation  of  goods,  any 
improvement  known  to  practical  men, 
and  which  has  actually  been  put  into 
practical  use ;    but  a  failure    to    take 
every   possible  precaution    which  the 
highest  scientific  skill   might  suggest, 

VOL.  XLI. 


or  to  adopt  an  untried  machine,  or 
mode  of  construction,  is  uot,  of  itself, 
negligence.  (Id.) 

10.  Accordingly,  where  goods  having  been 
shipped  upon  the  defendant's  railway, 
under   a   hill   of  lading    containing   a 
clause  releasing  it   from    liability '' lor 
damaue  or  lo*a  to  any  article  from  or 
by   fire,    or    explosion   of    any  kind." 
were  destroyed    by    lire    kindled    by 
sparks   from    the  locomotive   hauling 
them. 

Meld,  that  such  clause  did  not  exempt 
the  defendant  from  liability  for  loss 
by  tire  occasioned  by  the  omission  to 
apply  to  the  locomotive  any  apparatus 
known  and  actually  in  use,  which 
would  prevent  the  emission  of  sparks; 
but  held  further,  that  the  charge  of 
the  judge  that,  if  the  jnrv  should 
find  "  that  a  locomotive  could  be  so 
constructed  as  to  prevent  the  emission 
of  sparks,  and  thereby  secure  combust- 
ible matter  from  ignition,  and  the  de- 
fendant neglected  so  to  construct  this 
locomotive,  they  should  find  for  plain- 
tiff, because  there  was  a  dntv  upon  the 
defendant  to  use  every  precaution  and 
adopt  all  contrivances  known  to 
scieiic-  to  protect  the  goods  intrusted 
to  it  for  transportation,''  was  error  and 
not  in  accordance  with  the  correct  rule. 
(Id.) 

See  BILLS  OF  EXCHANGE.   (Id.) 

CONTRIBUTORY  NEGLIGENCE.  (Id.) 
AGREEMENT.     (57  Barb.) 
CARRIERS.     (Id.) 
KAILROAD  COMPANIES.    (Id. ) 

11.  In  an  action  to  recover  damages  for 
personal   injuries  arising  from   negli- 
gence, the  evidence  touching  the  neg- 
ligence of  the  parties  it  for  the  jury. 
( Malay   agt.    The  New  York  fiail*oaui 
Company,  58  Barb.,  182.) 

12.  Whether  it  was  negligence  in   the 
plaintiff  to  walk  upon  a  sidewalk  in  a 
dark  night,  without  a  light,  is  a  ques- 
tion of  fact  for  the  jury,  and  not  a 
question  of  law  for  the  court.     (Id.) 

13.  So,   also,  as  to  the  treatment  of  the 
party  injured;  it  being  the  duty  of  the 
person    injured    to    take   proper   care 
thereof,  and,  if  necessary,  to  employ  a 
competent  surgeon,  evidence  touching 
the  injury,  and  its  treatment,  is  prop- 
erly submitted  to  the  jury;    ana  the 
question  of  the  negligence  of  the  plain- 
tiff in  regard  to  the  "injury  i»  for  the 
jury.     (Id.) 

14.  The  owners  of  the   vessel   are  not 
bound  to  close  the  hatches  at  night  so 
as  to  protect  from  injury  a  trespasser, 
or  one  who  hae  no  right  or  license  to 
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be  put  npon  the   vessel.     (Maker  agt. 
Byrne,  58  Barb.,  438.) 

15.  The   principle  on   which  owners  of 
the  property  are  liable  for  acts  of  neg- 
ligence in  the  use  thereof,  is  that  they 
are  in  duty  bound  to  keep  their  prop- 
erly in  such  a  condition  that  persons 
who  are  lawfully  on  the  premises  shall 
not  be  injured  ;  'but  it  does  not  extend 
to  those  who  are  on  the  premises  of 
others  without  right,  or  without  per- 
mission.     (Id.) 

16.  A  pier  like  any  other   public  place, 
muni  be  kept  in  repair  :  and  if  it  in  not 
and  damage  ensues,  the  party  whose 
duty  it  ie  to  keep  it  in  repair  is  liable 
for    his    negligence.     But  if  persons 
using  such  pier  know  that  it  is  unsafe 
for  use,  and  with  that  knowledge  use 
it,  and  sustain  loss,  the  doctrine  that 
one  who  contributes  to  an  injury  can- 
not recover  damages  for  such   injury, 
applies.     (Clancy  agt.  Byrne,  58  Barb., 
449.) 

17.  Where  it  appears,   in  such   a   case, 
from    the    plaintiff's    own   testimony, 
that  he  was  aware  that  the  pier  was 
out  of  repair,  ana  in  a  dangerous  con- 
dition, and  yet  he  directed  nis  horse  to 
be  driven  on  to  it,  the  question  wheth- 
er the  plaintiff's  own  negligence  con- 
tributed to  an  injury  sustained  by  the 
horse  should  be  submitted  to  the  jury, 
with  instructions  that  if   it  did,    the 
plaintiff  cannot  recover.     (Id.) 

18.  A  canal  boat   captain   in   charge   of 
the  plaintiff's  boat,  having  reason   to 
think,  and  believing  that  the  gates  of 
a  lock  were  in  bad  repair  and  insecure, 
in   the  absence  of  the  lock-tender,  un- 
dertook to   take  the  boat  through  the 
lock,  as   by  such  case  he  was  author- 
ized to   do.       He   had  no  notice  from 
the  defendant,  whose  duty  it  was    to 
keep  the  lock  in  safe  condition,  that  it 
•was  insecure  ;    boats  had  been  passed 
through  the    lock   up   to  the  time   in 
question  ;  and  it  was  to   be   inferred 
from  the  evidence,  that  the  captain  be- 
lieved he  could   pass   the  boat  safely 
through  ;  the  gates  gave  way,  and  the 
boat  was   injured,  and  delayed  for  re- 
pairs. 

Held,  that  the  plaintiff  was  entitled  to 
recover  damages  on  account  thereof. 
(John  so  a  agt.  Belden,  2  Lansing,  433.) 

8t*  COMMON  CARRIER.  (Id.) 
MASTER  ANI>  SERVANT.  (Id.) 

NEW  YORK  CITY. 
Bee  STATUTE  OF  LIMITATIONS.    (43  y. 


TAXES.  (Id..)' 

1.  The  provision  of  the  act  of  1857,  to 
amend  the  charter  of  the  city  of  New 
York,  (.Laws  of  1857,  ch.  44(»,  $  7  J   re- 
quiring all  resolutions  and  reports  of 
committees    which    shall    recommend 
any    specific    improvement   involving 
the  appropriation  of  public  moneys,  or 
the  taxing  or  assessing  of  the  citizens, 
to  be  published  in  all  the  newspapers 
employed  by  the  corporation,  is  to  be 
considered  directory ;  and  a  departure 
therefrom    through   mistake,  or  even 
negligence,  and  not  intentionally,  will    • 
not   vitiate  the  proceedings.     (Matter 
of  Douglass,  58  Barb.,  }74.) 

2.  But  the  subsequent  clause  of  the  same 
section  which  directs  that  such  resolu- 
tions and  reports  "  shall  not  be  passed 
or  adopted  until  after  such  notice  has 
been  published  at  least  two  days,"  is 
prohibitory  ;  and  a  passage  of  a  ieso- 
liinon  or  report  without  a  compliance 
with  the  condition  of  such   clause,   is 
illegal.     (/'/.) 

'3.  The  statute  does  not  require  two  pub- 
lications. It  is  sufficient  if  two  days 
shall  elapse  between  the  publication 
of  the  notice  and  the  passage  of  the 
resolution.  (Id.) 

4.  The  adoption  of  the  resolution  means 
its  passage  by  both  boards  ;  and  it  is 
only   necessary   that   two  days,  after 
publication  of  "the  notice,   sha'll   inter- 
vene between  the  introduction  of  the 
resolution  and  its  final  passage  in  both     - 
boards  of  the  common  council.     (Id.) 

5.  The  act  of  the  legislature,  of  April, 
1870,    making    further    provision    for 
the  government  of  the   city   of  Ne\r 
York.  (Lavs  of]870,p.  881,)  does  not 
apply  to  cases  which  had  arisen  before 
the  passage  of  such  aci  ;  but  was  pro 
spective  only,  in  requiring  the  amount 

erroneously  to  be  assessed  to  be  de 
ducted.  (Matter  of  Eaoer  et  al.,  58 
Barb.,  557.) 

6.  It  is   erroneous   to   charge  npon  the 
owners   of  lots  assessed  for  laying  a 
Nicoleon   pavement,  the  cost  of  cross- 
walks directed  by  the  ordinance,   hut 
which  have  not   been   actually    laid. 
(Id.) 

7.  A  charge  of  two  and  one-half  per  cent, 
for  collecting  an  assessment  is  not  er- 
roneous.    The  statutes   give  the  per- 
centage on  the  whole  amount  assessed 
and  collected.    (Id.) 

8.  A  contract  for    laying    a    pavement 
should  not  include  an  allowance  to  be 
paid  to  the  contractor  for  extra  com- 
pensation  in   case  the   work  shall  be 
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completed  before  the  time  fixed  by  the 
,     contract.  (Id.) 

NON-IMPRISONMENT  ACT. 

1.  Tbe  affidavit,  presented  to  a  justice  cf 
the  peace  under  the  act  to  abolish   im- 
prisonment for  debt   (1831,  ch.  300,  $ 
33),  as  the  basis  for  a  short,  attachment, 
need  not  state  facts  showing  any  fraud- 
ulent or  improper  act,  as  required  in 
the  affidavit  on  application  for  i\  long 
attachment.    (Steven*    agt.    Betiton,    2 
Lansing,  156  ) 

2.  But,  qvtre,  whether  an   objection  that 
the  affidavit  does   not  state  the  facts 
which  show  that  the  claim  is  on  con- 
tract,  and  which     render  a   warrant 
impossible    under  section    30,    is  not 
available  to  the  defendant.    (Id. ) 

4.  When  it  appears  on  the  return  of  nn 
attachment,  issued  under  section  33, 
that  property  has  been  attached,  but 
that  copy  of  the  inventory  and  attach- 
ment have  not  been  personally  served, 
the  justice  obtains  no  jurisdiction  of 
the  person  until  the  return  of  a  sum- 
mons. ($38)  (Id.) 

4.  If  therefore  the  defendant  appears  on 
rejtnrn  of  the  summons,  joins  Issue,  &.C., 
without  objecting  to  the  sufficiency  of 
the  affidavit  upon  which  the  attach- 
ment issued,  he  waives  an  irregulari'.v 
in  that  respect;  and  this  is  so,  all 
though  he  appeared  specially  for  the 
purpose,  and  took  the  objection  on  re- 
return  of  the  attachment.  (Id.) 

NON-RESIDENT. 

1.  The  defendant  is  a  manufacturer  and 
dealer  in  carriages.  His  store  is  on 
the  corner  of  10th  street  and  Broadway 
in  the  city  of  New  York ;  over  his 
etore  is  a  furnished  apartment  in  which 
he  has  his  meals  cooked  and  sleeps. 
This  apartment  he  has  occupied  for 
fifteen  years.  About  a  year  ago  he 
hired  a  house  in  Litchfield,  Connecti- 
cut, and  moved  his  family  into  it  from 
this  city.  This  place  defendant  calls 
his  home,  and  goes  to  it  every  week. 

Held,  on  motion  to  vacate  an  attacnme.nt 
against  defendant,  that  he  is  a  non  resi- 
dent, and  that  the  motion  should 
be  denied.  (Murphy  agt.  Baldwin. 
ant«,  270.) 

NOTICE. 

1.  When  notice  of  recinding  of  a  con 
tract  is  given  to  such  an  agent  or  em- 
ploye of  one  of  the  parties  as  if  author- 
ized to  stand  in  his  place  and  represent 


him  in  his  business,  or  in  the  particular 
branch  of  it  connected  with  the  sub- 
ject matter  of  the  contract,  it  is  suffi- 
cient, though  such  notice  is  not  brought 
home  to  the  party  himself.  (Dillon  agt. 
Anderson,  43  N.  'Y.,  232.) 

2.  The  common  law  liability  of  common 
carriers  cannot  be  limited  by  a  notice, 
though  such  notice  be  brought  to  the 
knowledge  of  the  person  whose   prop- 
erty they  carry,  but  such  liability  may 
be 'limited  bv  express  contract.    (Bios- 
sum  agt.  Dead's  Express,  43  A".  Y.  264.) 

3.  The    six  months   notice  to  creditors, 
given  by  the  executors,  under  the  Re- 
vised Statutes  (2  R.  S.,  89.  $  39,)  when 
duly  published,  exempts  such  executors 
from  all  liability  to  the  creditorsof  their 
testator,  whose  claims  are  not  present- 
ed, for  any  assets   paid  over  ia   good 
faith  by  tin-in,  in  satisfaction  of  claims 
of  an  inferior  degree,  or  of  legacies,  or 
in  making  distribution  to  the  next  of 
kin.    (Erwin  agt.  Loper,  Executor,  &t.t 
43  Jff.  F.,521.) 

See  PROMISSORY  NOTE.  (Id.) 
VENDER  AND  VENDEE.   (Td.) 
Ai'PEAL.  ('2  Lansing.) 
COMMON  CARKIEKS.  (Id.) 
LIEN.  (Id.) 
MORTGAGE.  (Id.) 

NOTICE  FILED  IN  TOWN  CLERK'S 
OFFICE. 

See  LIEN    (  2  Lansing.) 

NOTICE  OF  APPEAL. 

10.  The  plaintiff,  in  an  action  on  contract, 
before  a  justice  of  the  peace,  recovered 
$135  78    damages  and   $13  05    costs. 
The  defendant  appealed  to  the  county 
court,  and  in  his  notice  of  appeal  speci- 
fied the  following,  amongst  other  par- 
ticulars, in  which  he  claimed  the  judg- 
ment  should    be   more    favorable    to 
him: 

"  7th. .  The  judgment  should  have 
been  more  favorable  to  the  defendant 
in  that  damages  should  not  have  been 
so  great  by  $25." 

"  8th.  Judgment  should  have  been 
more  favorable  to  defendant  in  that 
dam.tgcs  should  have  been  not  to  ex- 
ceed $100,  and  should  not  have  been 
more  than  $75."  (Putiiam  agt.  Heath, 
ante,  262.) 

11.  In  the  county  court  the  plaintiff  had 
judgment  for  $119  17  damages,  being 
$li  61  less  than  he  recorered  in  the 
court  below: 
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Held,  that  the  plaintiff  was  entitled  to 
costs.  The  statement  in  the  appellant's 
notice  of  appeal  is  fatally  defective. 

*  It  is  impossible  for  the  respondent  to 
know  what  sum  the  appellant  is  will- 
ing the  judgment  should  he   reduced, 
and    it     is   this   information    he    was 
bound   to    furnish    hy   his   notice — he 
should  have  named  the  precise  sum  to 
•which  the  judgment  should  be  reduced. 
(The  decision  in  the  case  of  Gray  agt. 
Hannah.  30  How.,  156,  not  concurred  in, 
as  there  the  notice  of  appeal  was  that  the 
judgment  of  the  justice  should  have  been 
fcr  a  sum  not  exceeding  $35,)     (Id.) 

\2.  All  that  the  statute  requires  is  that 
the  modification  desired  should  be 

•  clearly   and    precisely   stated,    and   it 
matters  not  in  what  language  the  state- 
ment is  clotned,  if  the  requisite  preci- 
sion and  certainty  are  obtained.     (Id.) 


NOTICE  OF  TRIAL. 

1.  By  the  Code  f$  412)  service  of  notice  of 
trial  by  mail  may  be  made  sixteen  days 
before'  the  day  of  trial,  including  the 
day  of  service :  and  such  service  is 
good,  although  the  last  (16th)  day  falls 
on  Sunday  before  Monday  for  which 
the  cause  is  noticed.  Therefore  service 
made  by  mail,  on  the  4th  of  the  month, 
for  trial  on  Monday  the  '20th,  is  good. 
(Central  Bank  of  }Ves to/tester  Co.  agt. 
AMe>i,  ante,  102.) 

It  teems  that  the  2d  subdivision  of  sec- 
tion 407  of  the  Code,  providing  for  the 
computation  of  time,  that  l-if  the  last 
day  be  Sunday  it  shall  be  excluded," 
does  not  apply  to  notice  of  trial  by 
jury.  (Id.) 


NOTICE  TO  QUIT. 

1.  In  an  action  of  ejectment,  where  one 
of  the  defenses  urged  was  that  the  de- 
fendants were  the  lessees,  and  had 
succeeded  to  the  possession  of  tenants 
at  will  of  the  plaintiff,  and  had  re- 
ceived no  notice  to  quit  under  the 
hi  atute : 

Held,  that  the  facts  did  not  constitute 
then?  either,  tenants  at'  will  or  by  suf- 
ferance, and  no  notice  to  quit  to  them 
was  necessary.  (RecUiow  agt.  Schanck, 
43  N.  r.,  448.) 


NUDE  PACT. 
See  COMTRACT.    (N.  T.) 


0. 


OFFER   TO   COMPROMISE. 

1.  The  provisions  of  section  385  of  the 
Code,  allowing  an  otter  of  judgment, 
&c  ,  by  the  defendant  to  the  plaintiff 
are  not  applicable  to  equitable  actions  ; 
e.  g..  an  action  to  foreclose  a  mortgage 
(Stevens  agt.  Vtriane,  2  Lansing,  00.) 

OFFER  TO  PAY 
See  USURY.  (43  JV.  T.) 

OFFICE  AND  OFFICER. 

1.  An  appointment  of  a  school  district 
collector  under  the  statute,  (Laics  1864, 
Art.  3,  Title  7,  Ch.,  555,  $  32,)  made  by 
parol,  -by  the  trustees   of  the   school 
district,  does  not  vest  the  title  of  office 
in   the    appointee.      The   appointment 
should  be  made  in  writing  as  required 
by  the  statute,  under  the  hands  of  the 
trn&tees  ;  it  is  the  incumbent's  commis- 
sion or  warrant;  and  the  statute  hav- 
ing designated  the  mode  and  manner 
of  making  it,  it  becomes  the  very  es- 
sence of  the  requirement.      ( Ilamlin 
agt.  Dingman,  ante,  132.) 

2.  A  parol  appointment  of  the  collector, 
by  a  sole  trustee  of  the  school  district, 
the  execution  of  the  bond  by  the  col- 
lector, the  approval    thereof    by    the 
trustee,  together  with  the  delivery  of 'a 
tax-warrant  to  him.  constitute  him  an 
officer  de  facto,  wiihin  the  meaning  of 
that  phrase.     And  his  acts  as  such  de 

facto  officer,  are  binding  upon  the  pub- 
lic and  third  parties,  and  the  title  to 
his  office  cannot  be  inquired  into  col- 
laterally. (Id.) 

3.  But  so  far  as  the  officer  himself  is  con- 
cerned,  the  government  may   try  the 
right  t.o  the  office  by  quo  icarranto;  and 
the  title  to  the  office  may  also  be  ques- 
tioned where  he  is  a  parly,  and  is  sued 
for  an  act  which  he  can  only  justify  an 
an  officer.     (Id.) 

6.  The  sole  trustee,  (defendant)  who  at- 
tempted to  create  the  collector  an  offi- 
cer, and  to' endow  him  with  the  ri«;htj< 
•  and  functions  of  office,  but  disregai-ded 
the  provisions  of  the  statute,  as.  to  the 
mode  and  manner  of  executing  the 
power  vested  in  him,  stands  in  no 
better  position.  He  is  in  no  just  sense 
a  stranger  to  the  acts  and  doings  of  the 
collector,  and  was  not  ignorant  of  the 
defect*  of  his  appointment,  and  knew 
it  was  void,  and  yet  sets  him  in  motion 
with  a  command  to  seize  and  sell  the 
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property  of  others.     He  is  also  liable 
to  the  plaintiff  as  a  wrong-doer.     (Id.) 
See  CORPORATIONS.   (43  N.  Y.) 
LEGISLATURE.  (57  Barb.) 
TOWNS.    (Id.) 

ONUS  PROBANDI. 

See  EXECUTION.  (5?  Barb.) 
JUDGMENT.     (Id  ) 
CARRIERS.     (58  Barb.) 
PARTNERSHIP.    (Id.) 
PBOMISSORY  NOTES.    (Id.) 

OPINIONS. 

See  EVIDENCE.    (43  N.  Y.) 

1.  Opinions  can  only  be  given  by  wit- 
nessee  who  are   possessed  of  skill  or 
science,    upon   the  subject    on   which 
their  opinions  are  asked.    (Stater  agt. 
Wilcox,  57  Barb.,  604.) 

2.  The  degree  of  skill  and  science  pos- 
sessed is  a  question  of  law,  for  the 
court  to  determine,  and  which,  in  the 
appellate  court,  can  be  reviewed.  (Id.  > 

3.  A  liberal  rule  should  be  applied  in  re- 
gard to  evideuce  concerning  diseases  in 
animals  ;  it  being  rare  that  persons  san 
be  found   who  make  the  treatment  of- 

.  diseases  in  domestic  animals  A  distinct 
profession,  or  attain  to  a  great  bkill  or 
science  therein.  (Id.) 

4.  The  best  skill  and  science  that  can  be 
:    expected — all  that  can   be    practically 

admitted  in  such  cases — in  the  evidence 
•     of  persons   who  have  had    much  ex- 
perience, and  have  been  for  years  made 
,     acquainted  with  such  diseases,  and  their 
treatment.  Tney  may  give  their  oipiu- 
ioua   upon    such   experience,    iiiil    on 
statements  of    fact  upon*  whuh  their 
opinions  an;   based,  as  tome  evi  fence, 
to  be  coaeMered  and  weighed.   (Id.) 

o.  Where,  in  an  action  to  recover  dam- 
ages for  a  breach  of  warranty,  in  the 
sale  of  a  cow.  a  witness,  after  slating 
that  he  had  owned  cows  thai  had  the 
horn  iii.-;<'m  PIT.  and  nail  doctored  them, 
was  asked  "how  does  the  horn  dis- 
temper affect  the  cow  {  " 

Jltld,  that  although  the  form  of  the  ques- 
tion might  be  ueenied  to  call  for  an 
opinion,  yet  that  an  answer  staling  the 
witnessed  experience  in  such  cases, 
being  as  to  a  matter  of  fact,  was  ad- 
missible, not  as  an  opinion,  but  as  a 
fact,  (h/.) 

6.  The  opinion  of  a  witness  as  to  the  val- 
ue of  services  rendered  by  the  plain;  ill 
to  the  defendant,  (1)  lu  procuring  the 


defendant's  poper  to  be  discounted,  and 
procuring  loans  for  him  in  that   way; 

(2)  In  indorsing  the  defendant's  paper, 
and  thus  aiding  him   with    his   credit, 
either  by  way  of  sale  or  loan  of  credit ; 

(3)  For  time,"  travel   and  expenses  in 
going  to  diH'eren  thanks  and  places  to 
get  the  defendant's  paper  discounted 
and  renewed,  is  inadmi'sible.    (Ptrrine 
agt.  ffotchiiss,  58  Barb.,  77.) 

7.  Opinions  of  witnesses  are  not  compe- 
tent to  fix  a  price  for  the  use  of  credit, 
where  no  price  was  agreed  upon  ;   for 
the  reason  that  credit  cannot  be  said  to 
have  any  regulcr  and  current  market 
value.     (Id.) 

8.  If  time,   travel  and  expense  are  ex- 
pended or  incurred  by  an  indorser,  for 
his   principal,    independently    of    the 
brokage,    the    indorser   may    recover 
therefor,  upon  the  general  promise  to 
pav,  whatever  sum  he  can   prove  the 
services  to  be  worth,  not  to  the  defend- 
anfyn  the  particular  circumstances  in 
which  he  was  placed,   but  according 
to  the  general  price  and  value  of  such 
services.     (Id.) 

9.  This  may  be,  proved  by  the  opinions 
of  witnesses  who  are  qualified  to  judge 
of  the  value  of  the  services.     (Id.) 

ORDER. 
See  PRACTICE.  (2  Lansing.) 

ORDER  O  F    COUNTY  COURT. 
See  INSOLVENT  DEBTOR.  /2  Lansing.) 

OVERSEER  OF  HIGHWAYS. 
See  HIGHWAY.   (2  Lansing.} 

OWNERSHIP  IN  COMMON. 

1.  One  or  two  owners  in  common  of  a 
chattel,  being  in  sole  possession,  let  it 
for  an  agreed  price.  .  The  hirer  was  ig- 
norant of  the  ownership  in  common, 
but  being  afterward  notified  of  it,  re- 
fused when  the  hire  wan  due.  to  pay 
his  bailor  more  than  that  portion  there- 
of, which  represented  the  hitter's  inter- 
est;  the  bailor  sued  to  recover  the 
balance,  And  (he  hirer  set  up  an  assign- 
ment of  the  same  from  theothei  owner 
in  common,  and  that,  upon  an  account- 
ing for  profits  of  the  chattel,  a  balance 
wotihl  be  found  due , to  him  as  Mich  as- 
signee, but  failed  to  establish  the  hitter 
allegation. 

Held,  that  the   bailor  could   recover  the 
balance  of    the   price  agreed.  '( 
agt.  Jtfayee,2  Laitsing,  182.) 
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2.  Owners  in  common  of  grain  or  other 
personal  property,  in  its  nature  sepa- 
rable in  respect  to  quantity  and  quali- 
ty by  weight  or  measure,  may  sever 
their  portions  of  the  common  bulk  at 
will ;  and  where  one  of  such  owners 

•  is  in  possession  of  the  who;e,  his  re- 
fusal to  permit  the  separation  by  an- 
other owner,  of  the  latter's  share,  is 
equivalent  to  conversion,  and  trover 
•will  lie  in  consequence.  (Channoii  agt. 
Lusk,  2  Jjaiisinff,  211.) 


P. 

PARADE   GROUND. 
See  MANDAMUS.  (58  Barb.) 

PARENT  AND  CHILD. 

See  APPRENTICE.    (43  N.  Y.) 

1.  Where  the  mother  of  a  child  who  is 
fatherless,  is  abundantly  competent  to 
provide  for  her,  and  there  is  no  allega- 
tion of  her  unfikness,  she  is  the  proper 
person    to   have   the   custody    of    the 
child,  instead  of  strangers.  ( The  People 
ex  rel.  Harbour  agt.  Oates,  57  Barb., 
291.) 

2.  In  such  a  case  the  preferences  of  a 
child  nine  years  of  age  will  be  entirely 
disregarded.  (Id.) 

See  APPRENTICES.     (Id.) 

PRINCIPAL  AND  AGENT.    (Id.) 
PAUPER.    (2  La-Ming.) 

PARTIES. 

1.  A  party  to  an  action  mny  be  compelled 
to  attend  for  his  examination  before  a 
judge,  as  a  witness,  under  section  391 
of  the  Code,  in  whatever  county  he  is 
served  with  a  summons  and  notice  to 
attend  for  such  examination,  although 
he  be  a  resident  of  another  county. 
(It  seems  that  this  section  of  the  Code 
should  be  amended  in  this  respect,  as 

•  it  may  operate  oppressively  and  pre- 
judicially to  the  party  to  be  examined 
in  uiunv  cases.)     (Tudd  agt.  Lambden, 
ante,  23"0.) 

j.  A  plaintiff  who  seeks  to  obtain  an  ac 
count  <>f  the  personal  estate  which  came 
to  the  hands  uf  an  administratrix — she 
being  dead,  her  personal  representatives 

•  are  indispensihle  parlies,     (tiilnbee  agt. 
Smith,  ante,  418.) 

3.  And  the  persons  who  are  in  possess 
ions  of  tiie  lands  sold  by  the  surrogate 
to  pay  the  testators  debts,  are   inter- 
ested iu    having    the    admiuis.nuiix, 


representatives  made  parties  to  the  end 
that  it  may  be  established,  if  if  can  be, 
that  debts  of  the  testator  wsre  unpaid 
at  the  lime  the  order  of  the  surrogate 
to  sell  was  made.  (Id.) 

4.  An   offer  to  pay   whatever  may    be 
found  due  upon  the  mortgages  is  an  in- 
dispensable avelment  in  a  bill  to  re- 
deem, or  a  tendei  of  an  amount  which 
the  plaintiff  concedes  to  be  due.  With- 
out one  or   the   other   of  these   aver- 
ments, the  complaint  does  not  state  a 
cause  of  action.  (Id.) 

5.  The  law  of  this  state  no  longer  per" 
mits  actions  to   be  prosecuted   in  the 
name  of   nominal  plaintiffs.     The  mo- 
ment the  fact  appears  that  the  plaintiff 
is  not  the  real   party  in    interest,  the 
action  is  ended;  no  matter  what  is  the 
character  of  the  instrument  on  which 
it  is  founded ;   whether  negotiable  or 
not ;  or  whether  the  defendant  has  or 
has  not,  any  defense  to  the  indebted- 
ness.    (Eaton    agt.  Alqer,  57    Barb.. 
179.) 

See  HUSBAND  AND  WIFE.  (Id.) 
PROMISSORY  NOTES.    (Id.) 

6.  Where  fraudulent  assignments  made 
by  a  judgment  debtor  are  obstacles  iu 
the  way  of  a  creditor's  collecting  hia 
demand,  all  who  have  participated  in 
creating  them  are  properly  made  par- 
ties to  an  action  to  set  the  assignment 
aside.  (Bennet  agt.  McGuire.  58  Barb. 
625.) 

See  APPEAL.   (2  Lanting.) 
PAUPER.  (Id.) 
PLEADING.  (Id.) 


PARTITION. 

1.  By  parol   between  two  having  a  con- 
tract  for   land,  good    between    them- 
selves.   I  '1  'aylor  agt.  Taylor,  13  N~.  Y.. 
578.) 

2.  All  the  parties  to  an  action  for  parti- 
tion were  the  heirs  at  law   of  a  former 
owner  of  the   premises,   who  died   in- 
testate, and  they  took  title  to  the  lands 
iu  question  by  descent,  as  such   heirs. 
Tiii?  complaint  alleged  that  eacn  of  the 
nine  parties,  plaintiffs  ami  defendants, 
was  .seized  in  fee  simple,   and   entitled 
to  one  equal  undivided  ninth   part   of 
said  premises.    The  judge  before  whom 
the  action   was  tiied,  without  a  jury, 
found  as  mat, IT  of  tact,  and    held   as'a 

nclusion  of  law,  that  eight  out  of  the 
ne  parties  and  heirs,  liad  been  ad- 
inced  by  the  intestate,  in  sums  dift'er- 
g  in  amount ;  to  the  ninth,  no  ad- 
nice  whatever  had  been  made  ;  and 
yet  the  judge  held  and  decided,  as  a 
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conclusion  ofUiw,  and  rtdjndged,  that 
the  parts  and  shares  of  said  premises, 
"  belonging  to  the  plaintiffs  and  other 
parties  to  the  action"  were  "  correctly 
staled  ami  set  forth  in  the  complaint ;" 
and  that  the  plaintift's  were  "entitled 
to  judgment,  for  partition  and  division 
of  said  lands  and  premises  between 
them  as  demanded  in  said  complaint ;" 
which  was,  that  partition  might  he 
made  according  to  the  rights  and  inter- 
ests of  tiie  several  parties  as  before  al 
leged.  The  judgment  or  decree  fol- 
lowed the  conclusion  of  law,  and  ad- 
judged and  decreed  that  ''each  of  said 
plaint  ill's  and  defendants  is  entitled  to 
the  equal  undivided  one  ninth  part  of 
said  lands  and  premises."  No  notice 
•was  '.aken  of  the  advancements,  in  the 
decree,  or  in  the  conclusions  of  law, 
but  each  party  was  de-.-reed  and  ad- 
judged to  be  entitled  the  same  as 
though  no  advancement  had  been 
made.  Held,  that  this  was  manifest 
error,  and  that  the  exceptions  to  the 
findings  and  conclusions  of  law,  in 
ttiis  respect  were  well  taken.  (Hobart 
agt.  Hobarl,  57  Barb,  296.) 

3.  That  it  was  quite  probable,  in  view  of 
all  the  facia  presented,   that  some  of 
the   parties  had  no  share  or  interest, 
whatever   in   the   lands   in   question ; 
aud  that  it  was  certain  that  the  shares 
of  such  as  did  inherit  were  altogether 
unequal    in   proportion,    inasmuch   as 
their    advancements    all    differed    in 
amount.     (Id.) 

4.  That  the  party  who  had  not  been  ad- 
vanced at  all   had  inherited  much  the 
largest  share,  and  possibly  the  whole, 
depending  upon  the  value  of  the  prem- 
ises, as  compared  with  each  of  the  sev- 
eral advancements.     (Id.) 

5.  The  statute  (1  R    8.  754.  $$23.  24J 
provides  that  the  value  of  all  advance- 
ments made  to  children  by  an  intestate, 
shall  be  reckoned  as  part  of  the   real 
and   personal  estate  of  the  intestate  ; 
and  if  any  advancement  shall  be  equal 
or   superior   to   the  amount   or    share 
which  the  child  so  advanced  would«  be 
entitled  to  receive  of  the  real  and  per- 
sonal estate  of  the  deceived,  then  sue  h 
child  and  his  descendants  shall  be  ex- 
cluded from  any  share  of  the  real  and 
personal  estate  of  the  deceased.     And 
in  case  the  advancement  is  le.=s  than 
such  share,  then  the  child  so  advanced 
shall  be  entitled   10  receive  so  much, 
only,  of  the  personal  estate,  and  to  in- 
herit so  much  only  of  the  real  estate  of 
the  intestate,  as  shall   be  sufficient  to 
make  all  the  shares  of  the  children  in 
such  real  and  personal  estate,  and  ad- 
vancements, to  be  equal,  as  near  as 
can  be  estimated.     (Id.) 


6.  Where  the  rights  and  interests  of  the 
several  parties  in  partition  suit,   have, 
by  the  judgment  or  decree,   been   ad- 
j mit'ed  and  decreed  to   be   altogether 
different    from    those   to   which    they 
•were  entitled  bv  law.  it  seems  there  is 
no  way   by   which  the  error   can    be 
remedied,  except  by  a  reversal  of  the 
judgment,  and  the  ordering  of  a  new 
trial.     (Id.) 

7.  It  is  no  answer  to  an  objection  that  a 
decree  in  partition  is  erroneous  iu  ita 
adjudication  as  to  the  rights  and  inter- 
ests of  the  several  parties,  in  the  prem- 
ises, that  inasmuch  as  the  Innds   have 
been  ordered  to  be  sold  and   the  pro- 
ceeds of  the  sale  over  and  above  costs 
and  expenses,  brought  into  court,  -the 
rights  of  all  the  parties  may  be  adjust- 
ed properly  in  tiie  distribution  of  the 
proceeds ;    because   the   proceeds   can 
only  be  distributed  according  to  the  re- 
spective rights  of  the  parties  as  ad- 
judged and  determined  by  the  decree 
or  judgment;  and  each  party  will  have 
the  same  interest  in   the    p'roceeda  of 
the  sale  that  he  had  iu  the  land  sold. 
(Id.) 

8.  Where,  in.  a  partition   suit,  the  de- 
fendants alleged  in   their  answer-  that 
certain   conveyances  made  to   parties 
to  the  suit,  by  the  former  owner  of  the 
premises,   by    way   of  advancement*, 
were  void  by  reason  of  undue  influence, 
and  incontpeteucy  of  the  grantor;  aud 
the  court,  on  the  trial,  refused  to  hear 
the  evidence  offered  in  support  of  such 
answer,  as  being  irrelevant ;  Held,  that 
the  error   in   the  ruling,  if  any,  waa 
waived    and   abandoned  when  the  de- 
fendants   used    those    conveyances  to 
establish    their    defense   of  "advance- 
ments made  to  the   several    grantees, 
by  such  conveyances;    and  that  they 
could  not  be  heard  to   complain    that 
they  were  not  allowed  to  contest  their 
validity.     (Id.). 

9.  Where  a  decree  in  partition  required 
the  referee  to  pay  and  discharge,  out 
of  the  proceeds  of  the  sale,   all   taxes, 
charges  and  assessments  which  might 
be  a  lien  on  the  premises;    instead  of 
which,   as   appeared    by   his  report  of 
sale,    he   sold  subject   to  such    liens; 
Held,  that  the  order  continuing  the-  le- 
port  was  erroneous,  and  the  same  wan 
reversed,   and   the   sale  set  aside  and 
vacated  as  being  contrary  to  the  decree. 
(Id.) 

PARTNERSHIP. 

1.  An  action  may  be  maintained  against 
the  representatives  of  a  deceased  part- 
ner upon  a  partnership  liability,  when 
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it  is  proved  that  the  surviving  partner 
is  wholly  insolvent,  without  that  ex- 
hausting liit)  remedy,  at  law  against 
him.  (  ir 

N.  Y.,  a 

2.  All  commercial   partnerships  existing 
between  citizens  of  the  two  contending 
parties  in  the  late  war  with  the  southern 
states,    were   dissolved    bv    the    war. 
(  Woods  agt.  Wilder,  43  iV.  Y.,  164.) 

3.  A  and  B  being  copartners,  A  upon  his 
individual  credit  obtains  a  loan  from  C 
of  $1,200.  wluch  is  used  in  the  partner- 
ship business,  but  is  credited  to  A  per- 
sonally  on  the  partnership  books,  and 
BO   remains  with  A's    knowledge   and 
without  any  dissent  on  his  pan  lor  live 
years  ;   at  the  end  of  that  time,  A  and 
1J  enter  into  an  agreement  for  the  set- 
tlement of  the   partnership   affairs,  by 
which    B,  among  other  things,  agrees 
in  one  year  to  satisfy  and  discharge  all 
the  liabilities  of  the  linn,  except  those 
to  A. : 

Held,  that  the  loan  of  $1,200  was  per- 
8oui>l  to  A,  and  that  13  was  not  obliged 
under  his  agreement  to  pay  the  amount 
to  C.  (Giijis  agf,.  Hates,  43  JV.  Y.,  192.) 

4.  The  amount  of  a  partnership  deposit 
with   an  insolvent   banker  is  a  proper 
subject  of  set-oft',  in  an  action  brought 
by  the  assignee   in  trust  for  creditors 
of  such  banker,  on  a  note  held  hy  the 
banker   made  by  one  of  the  partners 
and  indorsed  by  the  other  for  partner- 
ship purposes,  although  such  note  was 
not  due  at  the  lime  of  the  assignment. 
(Smith,  agt.  Walton,  43  N.  ¥.,  419.) 

&  One  who  is  interested  in  the  securities 
pledged  by  an  individual  bank  for  it* 
circulating  notes,  and  who  has  signed 
the  ceititicate  prescribed  by  section  6 
of  the  act  of  1854.  (chap.  242,)  is  res- 
ponsible to  third  persons  as  a  general 
partner  in  such  bank.  (Jutiaud  agt. 
Watson,  43  N.  Y.,  571.) 

6.  The  continuation  of   the   business  of 
banking  ;,u<-i-  the  death  of  one  of  tli3 
partners,  is,  as  to  all  the  survivors  in- 
terested in  the  securities  upon   winch 
the   business  is  continued,  a  continua- 
tion of  the  partnership,  and  i  hey  remain 
liable  as  paruiers  therein.    (Ja.) 

7.  Although,  ordinarily,  one  partner  can- 
uot  sue   his   copartner ,  at  law,  la  res- 
pect i.o    partnership   dealings,    if    the 
cause  of    action   is  distinct   from    the 
partnership  accounts,  and  does  not  in- 
volve their  consideration,  the  action 
may    be    maintained.      {Howard    agt. 
France,  43  iV.  Y.,  593.) 

See  ACTON,  (fd.) 

Sl'KCIAL   1'A.KTNIiU.     (Id.) 


8.  When  one    partner  becomes  liable  to 
his  copartner,  in  an  action  at  law,  for 
the  portion  of  partnership  funds  in  his 
hands  belonging  to  such  copartner,  the 
torm  ot    such   action   is    properly   for 
money  had  and  received  by  thede'fend- 
ani  to  the  use  of  the  plainiitt'.    (Rains- 
ford  agt.  Itaiiisford,  57  Barb.,  58.) 

9.  The  cases  in  this  state  are  quite  uni- 
form in  holding  that  there  must  be  not 
only  a  settlement,  but  an  express  prom- 
ise to   pay,  before  an  action  at  law  by 
one  partner,  to  recover  his  share  of  the 
partnership   moneys,    against    another 
partner,  can  be  maintained.    (Id.) 

10.  One  member,  of   a  partnership  firm 
cannot  become   the   individual   owner 
of  the   partnership   property,  without 
the  consent,  and   against  the    wishes, 
of  the  other  member.     (Cumstock  agt. 
Buchanan.  57  Barb.,  127.) 

11.  Although  one   partner  may  sell  the 
property  of  the  linn,  and  give  a  good 
title,  to  a  third  party,  he  cannot  sell  to 
himself.    (Id) 

12.  A  sale  to  himself  is  simply  void;   no 
right  or  interest  passes  ;  the  legal  and 
equitable  title  remains  as  it  was  before 
tbe  attempted  transfer.     It  is  still  the 
property  of  the  film,  though  standing 
in  the  name  of  the  individual  partner. 
(Id.) 

13.  Thus,  where  stock  belonging  to  a  part- 
nership firm  was  surrendered  by  one 
of  the  partners,  without  the  knowledge 
or  consent  of  his  partner,  to  the  com- 
pany, he  representing  to  the  secretary 
that  be   had  authority   from,  and   the 
consent  of,  his   partner   to  do  so,  and 
procured  new  scrip  to  be  issued  to  him, 
m  bis  own  name,  in  lieu  thereof: 

Held,  that  the  transfer  was  fraudulent 
and  void  ;  and  that  an  assignee  of  the 
partner  not  consenting  to  the  transfer 
could  maintain  an  action  to  have  ihe 
stock  restored,  and  the  tide  thereto 
placed  in  the  name  and  under  the  con- 
trol of  its  rightful  owners,  subject  to 
such  equities  as  existed  against  it  at  the 
time  of  the  sale  to  him.  (/(/.) 

14.  In  an  actian  between  pan  ners,  for  a 
settlement  of  ihe  coiuirtuership  altuiis 
and  to  recover  a    balance  claimed    by 
the  plaintiff  to  be  due  to  him,  a  receiver 
will    not    be   appointed    to   sell  stock 
owned  by  the   parties  jointly,  though 
in   proportions  dependent  on  ihe  t-tate 
of  the   partnership,  accounts  before  it 
is  judicially  determined  how  mucn  of 
the  stock  belongs  to  each  party  ;  where 
no  insolvency   is   alleged,  and  the  de- 
fendant denies  the  entire  equity  of  the 
complaint,  and  otters  and  consents  that 
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one  half  of  the  stock  may  be  trans- 
ferred  to  tlie    plaintiff,    anci    to  give 
•'     security  to  indemnify  him  for  any  bal- 

•  Hiice    he   may   establish   in    his  favor. 
(Buchanan  agt.    Comstock,   57    Barb., 
5(38.) 

See  COMPLAINT.     (Id.) 

EXECUTORS  AND   ADMINISTRATORS. 
(Id.) 

15.  On  the  formation  of  a  partnership  be 

•  tween  S.  &  I.  under  the  'firm   name  of 
'•  J.  S.,"  a  note.was  made  by  S.  in  "his 
own   name,  which  'he  "procured  to  be 
discounted  by  the  plaintiff,  for  the  pur- 
pose of  enabling   him    to   pay   in   his 
share  of  the  capital.     S.  did  not  repre- 
sent to  the  plaintiff  that  it  was  a  arm, 
note;  and  the  payees,  as  officers  of  the 
plaintiff's   bank,    knew,    or   had    good 
reason    to    believe,  that  the   note   was 
not  the  note  of  the  firm,  but  was  the 
individual  note  of  S. 

Held  that  I.  was  not  liable  as  a  party  to 
the  note,  in  any  form  ;  and  no  recovery 
oonid  be  had  against  him  by  the  plain- 
tiff as  holder  thereof.  (The  National 
Bank  of  Chtmung  agt.  fuamfMm,  58 
Barb.,  290.) 

Held,  also  that  even  if  the  note  had  been 
discounted  after  the  partnership  had 
commenced  business,  the  legal  pre- 
sumption would  be  that  it  was  the  note 
of  the  individual  who  siirned  it,  and 
not  the  note  of  the  firm.  (Id.) 

16..  That  to  entitle  the  holder  to  recover 
in  such  a  ca»-e,  against  the  partners,  it 

.  must  go  further,  and  prove  either  that 
the  money  for  which  the  note  was 
given  was  borrowed  on  the  credit  of 
the  partnership  ;  or  that,  it  was  used, 
when  obtained,  in  the  business  of  the 
partnership.  (Id.) 

17.  That  the  burden  of  proof  was  upon 
the  plaintiff,  to  show  that  the  note  was 
discounted  upon  the  credit  of  the  part- 
nership, lid.) 

18.  That   if  the  lender  did  not   know  of 
the    partnership,  or  if  the    money  was 
loaned    on  the  individual1  credit  of  the 
maker  of   the  note  ;  the  fa«t   that  the 
nnmey  wao  applied  to  the   business  of 
the  firm  did  not  create  a  liability  on  the 

.  part  of  the  firm,  or  constitute  the  lend- 
er a  creditor  of  the  firm.  (Id.) 

See  PROMISSOKT  NOTES.  (Id.) 

19.  After  notice   has   been    given  to    n 
firm  creditor  by  each   of  the  partners 
that  one  of  them  has  withdrawn,  and 
that  the  other  will  continue  the  business 
and  has  agreed  to  pay  individually  the 
firm   debts,  transactions    betw-een   the 
creditor  aud   continuing  partner  must 


be  considered  with  a.  reference  to  the 
new  relations  of  principal  and  surety 
existing  between  the  late  partners,  in 
determining  the  question  whether  any 
such  transaction  amounts  in  favor  of 
the  retired  partner  to  a  payment  of  the 
firm  debt.  (Colyrove  agt.  Tallman,  2 
Lansing,  97.) 

20.  Where  a   member  of  a    partnership 
firm  advances   money  for    its  business 
beyond  what  is  required  of  him  by  the 
copartnership  agreement,  he  is  entitled 
to   interest  on  such  advances.  (Lloyd 
agt.  Carrier,  %  Lansing,  304.) 

21.  An  agent  of  the   firm  after  its  disso- 
lution and  a  settlement  of  the  firm  ac- 
counts between    the  membert   thereof, 
except  as  loan  outstanding  partnership 
claim,  collected   the   claim,  and  paid  ic 
over,  in   different  amounts  to   two  of 
the  partners,  there  being  five  altogeth- 
er.    One  of  the  partners,  who  had  re- 
ceived none  of  the  moneys,  sued  all  the 
rest  for  an  accounting,  claiming  to  re- 
cover his  proportion   of  the   sums   so 
paid  ;  the  referee,  without  ascertaining 
the  amount,  directed  judgment  against 
them  all  us  claimed. 

Held,  that  there  was  no  joint  liability  of 
the  defendants,  bnt  that  they  were  lia- 
ble severally  for  the  plaintiff's  propor- 
tion of  the  sum  received  by  them  re- 
spectively, and  that  such  sums  being 
unascertained,  the  judgment  was  erro- 
neous, and  must  be  wholly  reversed. 
(Rhiner  agt.  Sweets  2  Lansing,  386.) 

See  ACCOUNT  STATED.    (Id.) 
APPEAL.  (Id.) 
CORPORATION.  (Id.) 
PAYMENT.  (/</.) 
PLEADING.    (Id.) 

PATENT. 

See  ESTOPPEL,    (o7  Barb.)   • 
PROMISSORY  NOTES.   (Id.) 

PAUPER. 

1.  An  order  for  the  support  of  a   poor 
person,  under  1   R.  S.,  614,  $  I,  et  seq., 
is  not  invalid,  because  two  out  of  five 
children  of  such  person,  are  directed  to 
contribute  thereto,  in  unequal  amounts. 
(Stone  agt.  Burgess,  2  Lansing,  439.) 

2.  The  liability  of  the  children  charged 
by  the  order  is  several,  and  either  is 
liable  on  default,  in  an  action  to  recover 
the  payment  required   of  him   by  the 
order.  (Id.) 

3.  An  action  also  lies  for  the  costs  award- 
ed on  granting  such   order,  against  the 
parties    severally   charged    therewith 
under  section  6.       (Id.) 
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4.  In  counties  where  all  the  poor  are  a 
charge  upon  the  county,  the  action  is 
properly  brought  by  the  superintend- 
ent of  the  poor  ($  1'3J.  (Id.) 

PAYMENT. 

1.  The  defendants  being  indebted  to  the 
plaintiff  for  goods   sold,  gave  him  the 
promissory    note   of   a  third     person, 
which  was  receivvd  by  him     in    full 
payment  and   discharge  of    the  debt. 
The  maker  of  the  note  was  insolvent 
at  the  time  of  the  transfer  of  the  note, 
though  this  fact  was  unknown  to   the 
parties. 

Held,  that  it  was  a  case  of  mutual  mis- 
take of  fact,  and  that  the  plaintiff  was 
entitled  to  recover  from  the  defendants 
his  original  debt.  (Souerts  agt.  Fisher 
43  N.  Y.,  158.) 

2.  Where   the   payee  of  a  draft,  on   the 
day  of  its  receipt  by  him,  and  in  bank- 
ing hours,  presents  and  surrenders  it  to 
the  drawee,  and  receives  therefor   the 
drawee's    check,   which    check    was 
presented    to  the   bank  on    that  day, 
would  have  been  paid 'and  on  the  next 
day  the  check  is  presented  to  the  bank 
for  payment  and  payment  refused,  and 

•  the  drawers  of  the  draft  at  once  ad- 
vised by  letter  of  the  non-pay  meut  of 
the  check. 

Held,  that  the  check  could  be  operative 
as  payment  only  l»y  express  agrement: 
but  that  although  as  between  the  said 
drawee  and  payee  tli£  payee  was  not 
bound  to  present  the  check  until  the 
day  after  its  receipt  by  him,  yet  that 
between  the  drawers  and  payee  of  the 
drafr,  it  was  the  duty  of  the  payee  to 
present  the  check  at  once,  and  he  was 
guilty  of  laches  in  not  so  doing,  and 
was  chargeable  with  the  consequent 
loss.  (Smith  agt,  Miller,  43  N.  Y. 
171.) 

'2.  Accordingly,  where  upon  a  sale  of  a 
bill  of  goods  to  the  defendants,  the 
plaintiff  received  from  them  for  the 
price  a  draft,  which  the  plaintiff  pre- 
sented to  the  drawee,  and  took  his 
check,  and  gave  up  the  draft,  a  delay 
of  one  day  to  present  the  check, 
during  which  time  thedravee  failed, 
was  laches,  and  precluded  the  plaintiff 
from  recovering  the  price  of  his  goods 
from  the  defendants.  (Id.) 

See    APPROPRIATION     OF     PAYMENTS. 


TAXES.    (Id) 

3.  In  June,  1864,  T.  cold  out  his  interest 
in  the  firm  of  B  &  T  to  B  who  assum- 
ed payment  of  the  firm  debts  ;  C,  the 


holder  of  a  firm  note,  was  duly  noti- 
fied of  the  dissolution  and  assumption 
and  was  requested  by  T  to  collect  the, 
note  at  once  ;  payments  on  the  note 
were  made  by  B,  and  when  in  June, 

1865,  C  formally  demanded  payment  in 
full  for  tre  purpose,  as  he  said,  of  in- 
vesting in  United  States  bonds,  B,  who 
held    bonds      more    than    sufficient   to 
balancs   the   note,   offered    to   give   C 
instead  of  money  a  receipt  for  an  equal 
amount  of  bonds  ;  the  balance  due  ou 
the  note  and   its  equivalent   in  bonds, 
were   adjusted  between   them,  and   B 
gave  C   a  receipt   stating  that   he   had 
received  from  C  the  bonds,  to  be  held 
by  him  for  safe  keeping,  and  to  be  re- 
turned  to   C  on  suiTiuder  of  receipt, 
which  was  duly  stamped  and   deliver- 
ed ;  the  note  was  not  in  fact  surrender- 
ed  by  C,  and  the   bonds   remained  in 
possession  of  B,  who    made  a  further 
payment    on     the   note,    ana  in    July 

1866,  made  a  general   assignment   for 
the    benefit   of  creditors  ;    C  then  de- 
manded  possession  of  the   bonds,  but 
did  not  get  them,  and  subsequently  for 
the  first  time,  demanded    payment   of 
the  note  from  T,  and  on  refusal  sued  B 
&  T  on  the  note  ;  B  had  told  T  that  the 
note  was  paid,  but  on  the  trial  before  a 
referee  a  conflict  as  to  whether  C   had 

Eromised   to  surrender   the   note,  and 
old    the   receipt,  in  its  stead.     Ou  ap- 
peal  by  T  from  a   judgment  for  the 
plaintiff. 

Held,  reversing  the  referee's  finding  of 
fact,  that  the  receipt  lor  the  stock  was 
taken  in  payment  of  the  note,  and  the 
judgment  against  the  appellant  could 
not  be  sustained.  (Colyrove  agt.  Tal- 
man,  '2  Lansing,  97.) 

PAYMENT  OF    FREIGHT. 
Set  BILL  OF  LADING.  (2  Lansing.] 

PERFORMANCE. 
See  STATUTE  OF  FRAUDS.  (2  Lansing.) 

PERPETUITIES. 

1.  Where  a  testator  bequeathed  the  resi- 
due of  his  estate  to  nine  trusteess.  lor 
the  establishmentof  an  hospital  for  the 
reception  and  relief  of  sick  and  diseased 
persons,  and  directed  them  to  apply  to 
the  legislature  for  a  charier  to  incor- 
porate the  same,  and  in  case  the  legis- 
ture  should  refuse  to  grant  the  same 
within  two  vears  next  after  his  death, 
previded  two  live*  named  in  his  will 
thould  continue  to  lony,  then  the  iruoteea 
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were  to  pay  orer  the  same  to  the  United 
States: 

Held,  that  the  provision  did  not  violate 
the  statute  of  perpetuities,  but  that  the 
corporation  could  take  only  in  case  the 
charier  was  granted  witniii  the  two 
years.  ( Burrlll  au;i.  Boardman,  43  N, 
Y.,  254.) 

2.  The  power  of  alienation  of  real  estate 
may  lawfully  be  suspended  for  ihe  term 
of  a  minority  after  the  expiration  of  two 
lives  in  being,  by  means  of  contingent 
remainder,  to   take  effect  in   toe  event 
of  the  death  of  the  first  remainder-man 
in  fee  during  liis  minority.  ( J/u/uccagt. 
Manice,  43  ^V.,  303.) 

3.  But  the  absolute  ownership  of  personal 
estate  cannot  be  suspended  beyond  two 
lives  iu  being.    (Id.) 

4.  A  remainder  in  fee  in  real  estate,  to 
take  effect  after  the  expiration  of  two 
lives  iu  being,  at  the  testator's  death, 
may  be  created  iu  favor  of  a  person  not 
iu  being  at  that   time.;   and  in  such  a 
cii.se  a  further  contingent  remainder  in 
favor  of  a  person  not    iu  being  at  the 
creation  of  the  estate  may  be  limited,  to 
take  effect  iu  the  event  that  ttie  person 
to  whom  the  remainder  is  first  limited 
shall  die  under  the  age  of  twenty-one 
years.    (Id.) 

5.  The  testator  created  trusts  of  real  and 
•  personal   property,  to  receive  the  in- 
come and  apply  it  during  the  life  of  his 
widow,  and,  upon  her  death,  to  divide 
the  property  into  shares  ;  and  as  to  the 
share  of  each  daughter,  to  receive  the 
income,  and  apply  it  to  tier  use  during 
her  life,  aud  after  her  death  to  divide 
her  part  into  as  many  shares  as  there 
should   be   children  of  sucn  daughter 
living  at  the  time  of  her  death,  aud  to 
retain  one  of  such  shares  for  each  of 
said  children,  and  accumulate  the  net 
income  thereof  during  his  or  her  min- 
ority, and,  on  his  or  her  arriving  at  age, 
to  pay  the  same  over  to  him,  or  her, 
with  its  accumulations,  with  contingent 
limitations  over  of  the  shares  of  any 
of  such  children  who  might  die  during 
minority : 

Held,  that  these  contingent  remainders 
and  the  trusts  for  accumulation,  were 
valid  as  to  the  real  estate  and  void  as 
to  the  personalty.  {Id.) 

6.  That  the  failure,  as  to  the  personalty, 
of  these  trusts  for  accumulation  during 
the  minority  of    the   testator's  grand- 
children, and  of  the  contingent  limita- 
tions over  iu  case  of  their  death  iu  in- 
fancy, did  not  invalidate  the  other  dis- 
positions of  the  will.    (Id.) 

7.  That  the  effect  of  declaring  them  void 


would  be  to  vest  the  personalty  ab- 
solutely in  the  children  of  each  daughter 
on  the  death  of  their  mother.  (Id.) 

8.  The  policy  of  this  state  does  not  in- 
terdict perpetuities  or  gifts  iu  mortmain 
in    other    stales.      (Ckamberiain    agl. 
Chavtberlain,  43  N.  Y.,  424.) 

9.  A  bequest  to  trustees  of  personal  estate 
to  invest  aud   reinvest,  and   pay  over 
the  income  to  an  incorporated  academy 
forever,  is  void  under  the   statute  of 
perpetuities.     (Adams  agt.   Perry.  43 
N.  JT.,487.) 

10.  Williams  Agt.  Williams,  (4  Seld.,  524,) 
so  far  as  it  holds  the  contrary  over- 
ruled.   (Id.) 

11.  The  only  power,  iu  educations]  cor- 
porations to  hold  property  in  perpetuity 
iu  trust  is  by  virtue  of  their  charter  and 
the  acts  of  1840  and  1841.  (Id.) 

See  WILLS.  (Id.) 

PIER. 

'See  NEGLIGENCE,  (58  Barb.) 

PLACE  OF  TRIAL. 

1.  Where  an  order  is  made,  changing  the 
place  of  trial  iu  a   cause    to  another 
county  the  change  is  effected  at  owe. 
The  transfer  of  the  papers  is  a  subse- 
quent clerical  duty.    (J>'i*k  agt-  Albany 
&  Susguekaiina  It. It.  Co.,  ante,  365). 

2.  This  change  is  not  affected  by   a  sub- 
sequent cha-mbei  order  to  show  cause 
why    the   order    making   the  change 
should   not  be  correcteu,  with  a  siar 
of  proceedings  mean   time,  and  witn 
an  order  forbidding  tiie  county  clerk  to 
transfer  the  papers  in  the  cause.    (Id.) 

3.  Nor  is  the  order  making  such  change, 
affected  by  a  subsequent  appeal  there- 
from to  the  general  term.     (Id.) 

4.  It  is  very  doubtful  whether  an  order 
changing  the  place  of  trial  for  the  con- 
venience   of    witnesses  is   appealable. 

5.  Where  the  place  of  trial  is  located  in 
the  city   and  county    of  New   York, 
and  on  motion  it  is  changed  to  another 
county,  no  motion  can  be  heard  in  the 
cause  in  the  first  district.     (Jd.) 

5.  Where  the  judge  has  settled  an  order 
in  his  own  language,  on  a  hearing  of 
both  parties,  no  other  court  is  com- 
petent to  correct  the  order  which  he 
has  thus  settled.  (Id.) 

7.  The  place  of  trial  of  actions  brought  in 
the  supreme  court  may  be  changed  only 
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in  those  cases  mentioned  in  section  123 
of  the  Code ;  and  the  convenience  of  the 
justice  trying-  the  cause  is  not  one  of 
those  cases.  When  the  place  of  trial  is 
changed,  and  an  objection  is  duly  taken 
there: o.  at  the  time,  the  fact  that  the 
parry  so  objecting  afterward  appears 
on  the  trial  is  not  a  waiver  of  the  ob- 
jection already  taken.  (Birminghan, 
Foundry  &#..  Hatfild,  *3  N.  Y.,  22i.) 

PLEADING. 

1.  Upon  a  criminal  trial,  after  the  pris- 
oner has   pleaded  '"not   guilty,"  it  is 
within  the  discrection  of  the   court  to 
permit  him  to  interpose  a  special  plea, 
Betting  up  defects  in   the  organization 
of  the  grand  jury  which  found  the  in- 
dictment, and  a  refusal   to  allow  the 
plea  cannot  be  alleged  as  error.    (Peo- 
ple agt.  Allen,  43  i\.  Y.,  28.) 

See  CONTRACT.   (Id.) 

COUNTER  CLAIM.   (Id.) 

USURY.    (Id) 

SUPPLEMENTAL  COMPLAINT.    (Id.) 

2.  Under  our  present  system,  if  a  plead- 
ing is   not  so  bad  as  to  show  on  its 
face  that  it  is  frivolous,  no  argument 
should    be    allowed,    and    the    party 
should  be   left   to  a  demurrer.     (The 
Joseph  Dijcon    Crucible  Company  agt. 
The  New    For*  City  Steel    Works,  57 
Barb.,  447.) 

3.  A  pleading,  to  be  frivolous,  must  show 
its  defects  on  the  first  inspection.  (Id.) 

See  COMPLAINT,    tld.) 

PROMISSORY  NOTES.    (Id.) 

4.  When  the  defense  in  an  action  against 
members  of  an  association  jointly  lia- 
ble, is  a  non-joinder  of  all  the  associates 
as  defendants,  the  party  omii ted  innet 
be  pointed  out   by  name,  or  judgment 
will  go  against  the  defendant's  named. 
(Kwjslan-d   agt.   tiraisttd,  2  Lansing, 
17.) 

5.  Nor  when  the  action   was  brought  by 
a  firm,  several   of  the   partners  being 
also  members  of  the   association,  but 
not  joined  as  defendants,  and  the   de- 
fense of    lion  joinder  is  not  properly 
pleaded  is  an  objection  available  to  the 
defendants,  that  one  member  of  the  as- 
sociation may  uot  sue  another.  (Id.) 

6.  And  upon  the  authority  of  Cole  agt 
Reynold*    (18    N.    Y.  Rep.,   74J,   the 
joinder  of  law  and  equity  jurisdiction 
under  the  Code,  would  render  the  ob- 
jection  unavailing  as  a   defense.     Per 
ING  UAH  AM,  J.     (Id.) 

7.  The  plaintiff  sued  the   representative 


of  a  deceased  judgment  debtor  and 
the  surviving  co-judgment. debtor,  upon 
a  judgment,  in  usual  form,  recovered 
nearly  twenty  years  previously  on 
contract  against,  the  defendants  therein, 
alleging  execution  returned  unsatisfied 
against  the  said  defendants,  and  the 
insolvency  of  the  survivor. 

Held,  on  demurrer,  for  want  of  a  cause 
of  action,  that  the  complaint  was  good. 
(Stakl  agt,  Stahl,  "2  Lausixg,  60 .) 

8.  It  is  sufficient,  in  such  an  action,  if  the 
complaint   st.ites  the   survivor's  insol- 
vency, without   averring    the   issuing 
and  return  of  an  execution  unsatisfied 
against  him.     (Id.) 

9.  Where  the  complaint  averred  a  wrong- 
ful  taking  and  carrying    away,   and 
conversion   ot    the    plaintiffs   timber 
from   certain    described  premises,  and 
the  answer  denied  the  plaintiffs  own- 
ership of  the  locus  in  quo.  and  evidence 
had   been  admitted   without  objection 
on  the  trial  to  prove  injury  to  growing 
timber. 

Held,  that  a  cause  of  action  for  trespass 
to  land  was  sufficiently  pleaded.  (Phil- 
lips agt.  De6rroat,2  Lansing,  192.) 

10.  Where  the  complaint    alleged   the 
taking   of   goods  '•  particularly   men- 
tioned   in    the    affidavits     heretofore 
served  upon  the  defendant   in  this  ac- 
tion." 

Held,  that  the  affidavit  was  for  the  pur- 
pose of  describing  the  goods  made  part 
of  the  complaint.  (Nichols  agt.  Mead, 
2  Lansing,  222.) 

11.  The   plaintiff  brought   a  suit  on  the 
2d  December,  1867,  to  recover  upon  au 
annuity  charged,  in   his  favor,  on  the 
defendant,  from  January  1st,  1855,  and 
the  complaint  averred  that  no  part  of 
the  annuity  had  ever  been  paid.     The 
defendant   pleaded   the  statute  of  limi- 
tations.      On  the    trial,  the    plaintiff 

C roved,  without  objection,  a  payment 
y  the  defendant  on  account  of  the  an- 
uuity  on  the  first  of  January,  1864. 

Held,  that  the  referee  was  justified  in 
reporting  in  the  plaintiffs  favor  for  the 
sums  fulling  due  after  January  1st, 
1858.  (Mensch  agt.  Mensch,  2  Lansing, 

nbOO.  ) 

See  ASSIGNMENT  OF  MORTGAGE.   (Id.) 
EXECUTORS  AND  ADMINISTRATORS. 

(Id.) 

EVIDENCE.  (Id.) 
INDICTMENT.  (Id.} 
PRACTICE.    (Id.) 
MONEY  HAD  AND  KECEIVED.  (Id.) 
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PLEDGE. 

See  VENDOR  AND  PURCHASER  OF  LAND 
(2  Lansing.) 

POWER. 

1.  Whenever  a  statin*  grants  the  power 
to  do  an  act,  with  an  unrestricted  dis- 
cretion as  lo  the  manner  of  executing 
the  power,  all  reasonable  and  necessary 
incidents  in  the  manner  of  executing 
the  power  are  also  granted.  (  The  People 
ex  rd.   Wilbur  agt.  Eddy,  57  Barb.  593.) 

2.  Hence,  although  a  statute  id  very  sum- 
mary in  its   grant  of  power,  and  tails 
to  prescribe  the  form  of  proceeding  to 
effect  the  desired   object,  it  is  not  for 
that  reason  unconstitutional  and  void. 
(Id.) 

See  LEGISLATURE.  (Id. ) 

3.  The      supervisors      of     Cattaraugns 
county   had   power   under   the  act  of 
April  17th,  1865  (chap.  479,  p.  860),  lo 
appoint  three   building  commissioners, 
to  locate  and  erect  county  buildings  at 
Little  Valley,  who  should  have  author- 
ity to  consider  donations   of  land  and 
money   in  determining    the   location; 
by   their    resolution    of    appointment 
they  directed  their  appointees  to  select 
and  procure  the  title  to  a  proper    site 
for  a  sum  not  exceeding   one   dollar, 
and  to  proceed  to  erect  the    buildings 
thereon,  but  neither  to  obtain  the  title, 
nor  take  any  binding  steps  until  secur- 
ity shouid  Le  given  by  bond  of  individ- 

,  uals  and  otherwise,  guaranteeing  pay- 
ment for  the  erection  of  the  buildings 
without  expense  to  the  county. 

Held,  that  the  power  to  accept  donations 
of  money  was  vested  in  the  supervis- 
ors, by  whom  provison  for  supplying 
the  means  for  erecting  the  building  had 
lo  be  made,  and  not  in  the  building 
commissioners,  and  that  a  bond  given 
as  security  for  payment  of  donations, 
under  the  resolution,  was  within  the 
policy  of  ihe  law,  and  valid.  (Marsh 
agt.  'Chamberlain,  2  Lansing,  287.) 

4.  And  the  said  building  co'nmissionars 
having    proceeded     according   to    the 
terms  of  the  resolution  to  locate,  erect 
and    furnish  the  county   buildings  in 
part  upon  the  faith  of  a  bond  given  to 
secure  payment  of  money  promised  in 
that  respect. 

Held,  that  such  bond  was  fonnded  upon 
sufficient  consideration.  (Id.) 

5.  And  that  one  who  had  at  the  day  oi 
its  date,  and  before  delivery,  indorsed 
upou  the  same  over  his  signature,  "  1 


guarantee  payment  of  the  within 
bond,''  was  bound  by  the  guarantee, 
and  that  this  was  so.  irrespectively  of 
the  amendment  of  the  statute  of  frauds. 
(1863,  chap.  464).  (Id.) 

6.  The  act  of  1868  (chap.  13,  $  \),  author- 
izing an  assignment  «f  i  In-  bond  lo  the 
supervisor  of  Little  Valley. 

Held,  that  an  assignment  made  to  said 
supervisor  of  the  same  with  the  guar- 
antee, would  be  presumed  to  have  been 
made  under  that  act.  (Id.) 

7.  And  any  two  of  the  building  commis- 
sioners   being  authorized  to   erect  the 
county  buildings  (1865,  chap.  861,  $3). 

Held,  that  an  assignment  of  such  bond 
and  guarantee  by  that  number  of  said 
commissioners  was  sufficient,  as  an 
act  incidental  to  the  duties  devolved 
upon  them.  (Id.) 

See  ASSIGNMENT  OF  MORTGAGE.  (Id.) 


POWER  OP  DISPOSITION. 
See  DEVISE.  (2  Lansing) 

POWERS  IX  TRUST. 

1.  R.  by  will,  after  the  payment  of  hia 
debts,  gave  to  his  executor  all  his  estate, 
in  triir-t  for  the  following  uses  and 
purposes:  to  pay  and  apply  the  whole 
net  income  to  the  use  and  support  of 
his  mother  and  Ins  wife  (the  defend- 
ant )  share  ana  share  alike,  during  the 
life  of  his  mother,  permitting  them  to 
occupy  his  farm  during  her  life  ;  and 
upon  "her  death  to  pay  two  specified 
legacies.  He  also  directed  the  executor 
to  invest  a  certain  sum.  and  apply 
the  income  to  the  support  of  certain 
legatees.  By  the  fifth  clause,  he  gave 
•'all  the  rest,  residue  and  remainder  of 
his  said  estate  to  his  beloved  wife, 
Jane  liiiead,  and  to  her  heirs  and  as- 
signs forever,  which  was  10  be  accepted 
and  received  in  lieu  of  dower  and  right 
of  do-.ver;  and  lie  hereby  authorized  and 
empowered  his  said  executor  to  sell  a*d 
convey  his  real  estate  at  any  time  after 
the  death  of  his  said  mother,  and  to  pay 
over  the  proceeds  thereof  to  his  said 
wife  : 

Held,  that  the  power  to  sell,  given  to 
the  executor,  was  legal  aud  valid,  as  a 
power  in  trust  aud  not  inconsistent 
with  or  repugnant  to  the  residuary 
devise. ,  (Skinner  agt.  Quin,  43  JV  Y., 
99.) 

See  DEVISE  (Id.) 

TRUSTS  ANI>  TRUSTEES.  (Id.) 
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PRACTICE. 

1.  An  order,  procured  by  a  party  against 
whom  judgment  is  ordered,  directing 
the  successful  party  to  enter  such  judg- 
ment, so  that  an  appeal  may  be  taken, 
is  proper  and  in  accordance  with  reg- 
ular practice.    (Skinner  agt.  Quin,  43 
N.  Y.,  100.) 

Set  AHREST  OF  JUDGMENT    (Id.) 
BILLS  OP  EXCHANGE.  (Id.) 
COSTS.   (Id.) 
FOKECLOSOKE.   (Id.) 
PL\CE  OF  TKIAL.  (Id.) 
PLEADING.    (Id.) 
TKIAL.   (Id) 
USUUY.    (Id.) 

2.  For  defects  or  irregularities  not  affect- 
ing the  jurisdiction  of  the  court,  and 
wnere  no  fraud  or  collusion  is  imputed, 
the  remedy  is  given  to  the  party,  alone; 
and  another  judgment  creditor  is  not 
entitled  to  have    such   proceedings  or 
judgment  del  aside.    (Gere  agt.  Gund- 
loch,  57  Barb.,  13J 

3.  An  order  for  a  substituted  servtce  of 
the  summons  and  complaint,  obtained 
upon  a  sheriff's  return  that  the  defend- 
ant cannot  be  found,  that  the  summons 
and  complaint  cannot  be  served  per 
eoually,  and  that  he  has  left  to  avoid 
proceeding*  against  him  by  his  cred 
itors,  and  iijion  an  affidavit  which  does 
not  contain  the  statements  required  by 
chapter  oil   of  the  laws  of   IS.">3,  as 
amended  !>y  chap.  212  of  the  laws  of 
ISG3  is  not  warrauted  by  the  statute ; 
and  a  service  made  under  it  will  not 
couferjuriwiiciiou.    (Id.) 

4.  A  general  exception  to  the  charge  of 
the  court,  not  specifying  any  grounds 
of  error,  is  cf  no  avail,  where  there  is 
no  request  to  charge  otherwise.    (T/te 
People  agt.  timil/i.,  57  Barb.,  46.) 

5.  Where  au  action  was  tried  wholly  up- 
on the  issue  whether  the  plain titt,  or  her 
husband,  was  the  defendant's  partner 
in  business,  and  the  judge  charged  the 
jury  that  tne   plaintiff  was  entitled  to 
recover  ber  share  of  i  he  asaots,  as  as- 
certained  by  a  settlement,  and  balance 
struck,  if  she  was  the  partner  of  the 
defendant: 

Held,  that  the  defendant  having  taken  no 
exception  to  the  charge,  lie  must  be 
deemed  to  have  acquiesced  in  thai 
view  of.  the  ci.Ke,  and  could  not  object 
or  except  on  appeal.  (Ralnsford  agt. 
Rain*} urd,  57  Barb.,  58.) 

6.  A  mere  general  exception  to  a  judge's 
charge,  where  there  is  more  than  one 
point  iu  such  charge,  and  any  portion 


of  it  is  unexceptionable,  is  of  no  avail, 
if  there  is  nothing  to  show  to  which 
part  or  proposition  in  the  charge  it 
is  intended  to  apply.  (McAndrews  agt. 
Santee,  57  Barb.,  193.) 

7.  Upon  a  trial  by  the  court  the  success- 
ful   party   is   under  no  obligation  to 
submit  a  draft  of  the  judgment  to  the 
adverse  party,  for  amendments.    The 
court  may,  iu  its  discretion,  require  it, 
and  direct  that  the  judgment  be  settled 
before   itself  or  one  of    iti   members. 
(The  People  agt.  The  Albany  and  Su4- 
quehanna  Itailroad  Co.,  57  Barb.,  201.) 

8.  In  case  the  decision  of  the  court  fails 
to  find  upon  all  the  facts  deemed   by 
the  unsuccessful   party  to  be  material, 
his    remedy    is   to    propose   <i  finding 
thereon  iu  his  proposed  case  and  ex- 
ceptions ;   and  it  is  the   duty   of   the 
judge,  on   the   settlement    thereof,   to 
pass  upon  the  same  and  to  lind  as  re- 
quested. or  to  refuse  to  so  find,  so  that 
the  party  mar  have  the  benefit  of  an 
exception  to  his  refusal,    (fd.) 

9.  An  order  staying  all   proceedings  on 
the   "decision"    of   the   court,  if   not 
served  until  after  the  entry   of  judg- 
ment, becomes  functaa  ojficw,  and  does 
not  operate  as  a  stay  of  proceedings 
after  judgment.    (Id.) 

10.  An  order  staying  all  proceedings  un- 
der a  judgment  does  not,  it  seems,  stay 
an  independent   proceeding   against  a 
receiver  in  the  action,  to   compel  him 
to   surrender   property    he   is  ordered 
thereby  to  deliver   to    the   successful 
party.    (Id.) 

11.  If  otherwise,  an  order  directing  such 
surrender  can  only  be  attacked  on  a 
direct  proceeding  to  set  it  aside.     (Id.) 

V2.  Proceedings  to  compel  the  delivery  of 
property,  upon  a  judgment  tor  costs 
and  the  delivery  of  property,  are  not 
stayed  by  an  undertaking  conditioned 
to  pay  such  costs  and  the  costs  of  the 
appeal. 


13.  If  a  party  has  been  exercising  his 
legal    right.*  the  court  cannot  inquire 
into  his  motives  for  so  doing.  (Id.) 

14.  It  is   proper  and  quite  usual  for  the 
court,   especially  iu   cases   where  the 
findings  are   long,  to   furnish  the  at- 
torney of  the  successful  party  with  a 
brief  minute  of  his  decision,  and  re- 
quest him  to  prepare  proposed  findings 
of  fact  and  conclusions  of  law.     When 
corrected  and  signed,  the  court  usually 
delivers  the  decision  to  the  successful 
party,  to  be  tiled.    (Id.) 

15.  Matters  set  forth  in  motion  papers, 
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or  filed,  which  are  not  material  to  the 
decision,  are  impertinent,  and  if  re- 
proachful, are  scandalous,  «nd  may  be 
(suppressed  by  the  court  on  inspection. 
(Id.) 

16.  A  motion  to  set   aside  an  order  ap- 
pointing a  referee  to  take  the  deposi- 
tion of  a  witness,  under  section  401  of 
the  Code  of  Procedure,  must  be  made 
by  the  witness,  himself,  and  not  bv  the 
adverse  party.    (Ramsey  agt.  Gould,  57 
Barb.,  398.> 

17.  In  deciding  cases  submitted  under  $ 
372  of  the  Code,  the  court  is  to  draw 
from  the  facts  stated  such  conclusions 
as  a  jury  would  be  warranted  in  draw- 
ing,  if  the  case  was  on   trial   before 
them.     (Clark    agt.    Wise,  57    jBarb., 
416.) 

18.  When  a  second  motion  is  based  upon 
a  new  state  of  facts  arising  since  the 
first    decision    was    made,    it    is    not 
necessary  that  leave  to  make  the  mo- 
tion should   be  obtained.     It  may   be 
made  as  a  matter  of  right.     ( Tlie  'Erie 
Railway    Company    agl.    Ramsey.    57 
Barb.,  449.) 

19.  A  motion  on  the  part  of  defendants, 
on  12  hours' notice  after  serving  papers 
at  Albany,  to  vacate  a  stay  of  proceed- 
ings made  at  Delhi ;  and  a  stay  of  pro- 
ceedings served  at  New  York,  at  about 
10  o'clock  a.  m.  on   the  3 1st  day  of 
May,  to  prevent  the  making  of  a  mo- 
tion at  Delhi  or  Binghamton,  on  that 
day,  cannot    be  said  to  be  proper  and 
orderly  proceedings  consistent  with  a 
due  administration  of  justice.  (Ramsey 
agt.    Tlte   Erie  Railway    Company,  57 
Barb.,  450.; 

20.  To  give  an  order  staying   proceed 
ings  on  a  motion  vitality,  it  should  be 
served  in  time  to  be  communicated  to 
the  counsel  acting  at  the  court  where 
the  motion  is  to  be  made.    (Id.) 

21.  If  snch  counsel  takes  an  order  in  pur- 
suance of  the  notice  of  motion,  with- 
out any  knowledge  of  a  stay  of  pro- 
ceedings having  been  granted,  although 
an  order  for  a  stay  had  about  (hat  time 
been    served,  in  a  different  citv,  hia 
proceeding  will  not  be  irregular  *  (Id.) 

Set  AMENDMENT.   (Id.) 
APPEAL.   (Id.) 

22.  Where  exceptions  are  taken    upon 
the  trial.  o.r  after  its  close   to   findings 
and    refusals  to  'find,  by  the   referee, 
but  upon   the  brief  and   argument  on 
appeal,  no  point   is  taken  upon  such 
rulings,  the  court    may   assume  that 
they  are  waived,  or  not  relied  upon  by 
the  appellant.  ( ChurckM  agt,  Stow,  58 

JBarb.,  233.; 


23.  The  examination  of  witnesses  upon 
commission  being  under  the   authority 
of  a    statute  must  be  in  strict  obedi- 
ence to  the  statute  rule.     It  in  a  depart- 
ure from  the  common  law  practice,  and 
is  susceptible  of  great  abuse,  unless  a 
rigid  rule  is  observed  in  practice.  (Ter- 
ry agt.  McNiel,  58  Barb.,  241.) 

24.  The  testimony  of   a  witness    taken 
upon    a  commission  will    be  stricken 
out  on  the   trial  if  it  is  evasive,  irre- 
sponsive or  untruthful,  or  the  witness 
Las  not  fully  and  fairly  answered  the 
cross-interrogatories.     (Id.) 

25.  Where,  in    the  course  of  a  trial  a) 
the  circuit,  the  defendant   objects  to 
evidence    offered   by  the  plaintiff,  and 
excepts  to  the  ruling  of  tbe   justice  ad- 
mitting it,  it   is  erroneous    to  order  a 
verdict  in  favor  of  the   plaintiff,  sub- 
ject to  the  opinion  of   the  court,  as  the 
defendant  is  thereby  deprived    of  the 
opportunity  of  having  his  exceptions 
considered,    (Briggt    agt.  Merrill,  58 
Barb  ,  389.) 

26.  Such    a  ruling,  under  snch  circum- 
stanced, is  a  mistrial  ;  an  i  &   new  trial 
should  be   ordered  on  account  of  the 
error,  unless  the  exceptions  are  waived 
by  the  deleudant.  (Id.) 

27.  If  the  plaintiff  moves  for  judgment 
on  the  verdic',,  submitting  his 'case  and 
points  without   argument,  and  the  de- 
fendant opposes    the   motion    wholly 
upon  the  merits  by  submitting  without 
argument,  his  points,  in  which  no  ref- 
erence whatever  is  made  to  the  excep- 
tions taken  upon   the  trial,  the   latter 
will  be  deemed  to  have  waived  his  ex- 
ceptions taken  at  the  trial, and  consent- 
ed that  the  court  might  decide  the  mo- 
tion upon  the  merits,  irrespective  of  his 
exceptions.    (Id.) 

28.  l>pon  a  motion   to  dismiss  the  com- 
plaint, at  the  trial,  the  grounds  should 
be  stated,  »o  that  the  supposed   defect 
may  be  obviated  by  proof,  at  the  time. 
(Devoe  ajft.  Brandt,  58  Barb.,  493.) 

29.  In  March,  1870,  an  action   having 
been  noticed  for  trial  by  both    parties, 
judgment   by  default   was  granted   in 
favor  of    the    deiendaiit.       In   April 
thereafter  that  default  was  opened  upon 
terms  which  included  setting  the  case 
down   for  trial  for  the  fourth  Monday 
of  that  mouth  at  special  term,.,   M 

Held,  that  the  terms  upon  which  the  de- 
fault was  opened  were  discretionary  ; 
and  that  no  point  could  be  raised  upon 
them  against  the  regularity  of  the 
trial  in  April,  unless  the  cause  was  in 
such  a  coudition,  as  to  isaue,  as  uot  to 
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be  triable.  (The  Oneida  National  Bank 
of  Utica  agt.  Stokes,  58  Barb.,  508.) 

30.  Held,  also,  that  if  the  cause  was   at 
issue,    then,  whether     it    had     been 
noticed   or  not,  would  be  wholly  un- 
important if  the  judge  saw  fit  to  in- 
clude going  to  trial  as  one  of   the  con- 
ditions of  opening  the  default.   (Id)    • 

31.  Whether  a  cause  can    properly   be 
brought  to  trial  as  against  one  defend- 
ant, when  not  at  issue  iis  to  the  others, 
where  no  previous  order  for  a  separate 
trial  has  been  allowed   by  the  court? 
Quaere.  (Id.) 

32.  A  party  by  noticing  a  cause  for  trial, 
must,  be  considered   as  admitting  that 
it  was  at  issue  at  that  time,  and  is  es- 
topped by  that  ace  from  objecting  that 
issue  was  not  joined.    (Id. ) 

33.  Until  issue  joined,  a  plaintiff  has  no 
right  to  notice  the  action  for  trial ;  and 
atter  having  brought  the  defendants  to 
court  upon  his  (the  plaintiff'?)   Lwlfcyb] 
the  laiter  cannot  be  heard  to   say  that 
they   had    been    improperly    brought 
there,  if  the  defendants  do  not  see  fit 
to  make  the  objection.  (Id.) 

See  APPEAL.  (Id.) 
KEFEKEE.    (Id.) 

34.  Equity    will     entertain    an    action 
brought  by  the  receiver  of  an  insolvent 
corporation    against    its    stockholders 
and  creditors,  to  enforce  the  liability 
of  the   stockholders,   as   such,   to   the 
creditors,  and  to   restrain  the  creditors 
from  prosecuting  tlie  stockholders  upon 
such  lialiiiity.  (C'alkiiis  agl.  Atkinson,,  2 
Lansing,  12.) 

35.  So  held  upon  the  authority  of  Storey 
agt.  FM~HW.II  ("Jo  N.  Y.,  214).  (Id.) 

36.  It  seems  a  receiver's  action  to  recover 
from   stookholders   iheir    unpaid   sub- 
scriptions to  the  stock  of  an  insolvent 
corporation,  must   be  brought   against 
each  stockholder  separately.  (Id.) 

37.  It  seems  one  cannot  try  his  title  to 
the  laud  by  an   action  to    recover  pos- 
session of  the  harvested  crop.    (Harris 
agt.  Frink,  2  Lansing,  35.) 

38.  A  CA*e  for  submission,  under  section 
372  of  the  Code,  must  present  an  actual 
contro7ersy  for    adjudication  between 
the    parties,   and     also    indicate     the 
judgment  desired  or  it  will  be  dismissed. 
(Williams   agt.    City  of    Rochester,   2 
Lansing,  169.) 

39.  When  a  specific  exception   is  taken 
to   an  erroneous  conclusion    of    law, 
founded  upon  a  ciear  and  indisputable 
fact  found  by  the  referee,  and  on  which 
alone  he  buses  Lia  erroneous  conclu- 


sion, the  appeal  must  be  determined  on 
the  exception,  and  the  court  will  not 
review  the  evidence  nor  presume  other 
facts  to  have  been  found  by  the  referee, 
in  order  to  sustain  tlie  judgment. 
(Armstrong  agt.  Biclnell.  2  Lansing, 
216.) 

40.  Where  the  possession  and  withholding 
of  personal  property,  obtained  through 
an  execution  sale  thereof,    constituted 
the  unlawful  taking  and  conversion  in 
an  action  therefor,  aud    the    summons 
was  delivered  for  service  by  a    justice 
of  the  peace  to  a  person  duly  deputized 
by  him,  though   not  a    regular  consta- 
ble, before  the  sale,  and  was  served  on 
the  defendants  immediately  after  : 

Held,  that  the  action  was  commenced  be" 
fore  the  cause  of  action  accrued,  and 
that  it  could  not  be  sustained.  (Hodge 
age  Adee,  2  Lansing,  '314.) 

41.  Neither  section  430  nor   section  432 
of  the  Code,  confers  upon  the  attorney 
general  the  power  to  prosecute  an  ac- 
tion in  the  name  of  the  people,  against 
commissioners  appointed  under  an  act 
of    the  legislature,    to    restrain  them 
from  issuing,  etc.,  town  bond's,  provided 
for  by  such  act,  without  performance 
of  the   conditions    precedent  required 
thereby  ;  nor  haa   he   such  power  at 
common   law.    (People    agt.   Miner,  2 
Lansing,  396.) 

42.  After  trial  of  an  action  by  the  court 
the  successful  party,  unless  by  express 
direction  or  special   agreement,  is   not 
required  to  submit  a  draft  of  the  judg- 
ment, before  entry  thereof,  to  the   ad- 
verse party,   or   have   it,  settled  upon 
notice.  (People  agt.  Church,  2  Lansing. 
459.) 

43.  Semble,  That  upon  a  motion   to   set 
aside,  or  modify  a  judgment,  on  the 
ground  that  110  notice  was  given  of  its 
settlement,  its  entry,  in  some  material 
particular,  otherwise  than   in   accord- 
ance with  the  findings  of  law  or  fact, 
must  be  pointed  out.  (Id.) 

44  A  motion  to  set  aside  a  judgment  ia 
not  the  proper  remedy  for  an  omission 
to  find  a  fact,  supported  by  the  evi- 
dence. fld.) 

45.  Semble,  That  if  the  fact  is  established 
by  uncontroveried  evidence,  ihe  reme- 
dy is  by  appeal.     (Id.) 

46.  And  that  when   the    evidence  upon 
the  fact  is  conflicting,  the  course  is  to 
deliver  to  the  judge,  when  the  case  is 
presented  for  settlement,  a  request  to 
find  the  desired  facts  and  conclusions 
of  law,  and  that  exception  lies  for  his 
refusal.     (Id.) 
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47.  Where  the  decision  after  a  trial   by 
the  court,  provided  fora  decree, among 
other  things,   directing    a  delivery  by 
the  receiver  appointed  in  the  action,  of 
the  property  in  controversy,  to  certain 
of   the  defendants,  and    the  decree  had 
been  entered  pursuant  to  the  decision. 

Held,  that  assuming  the  judgment  to  be 
still  incomplete,  so  that  no  appeal  could 
be  taken  thereon,  and  that  so  much  of 
the  decree  as  directed  such  delivery 
was  in  the  nature  of  an  inieriocutory 
order,  an  appeal  would  lie  therefrom 
as  such,  and  proceedings  taken  in  pur- 
suance of  the  same,  could  not  be  set 
aside  on  motion  at  Special  Term. 
(Id.) 

48.  An  order  granted  on  affidavits  show- 
ing a   decision  made  in   an   action,  but 
that  judgment  had  not   been   entered 
thereon,   and   staying   proceedings  on 
"  the  decision,1'  does  not  stay  proceed- 
ings  on    the  judgment,  and   if  served 
after  judgment  entered,  is  functiu  offi- 
cio  when  served,     (fd.) 

49.  After  the    entry  of  judgment  in  an 
action   by  the     people,  declaring    the 
rights  of  certain   defendants  to  the  ex- 
clusion ot  others,  to   hold  and  exercise 
the  office   of  directors    of   a  railroad 
corporation,    vacating  a   receivership, 
and  directing  delivery  of  the  property 
of  the  corporation  to  the  directors  de- 
clared to  be  entitled,  it  seems  an  order 
staying  "  all    proceedings     upon     the 
judgment  until  the  entry  of  an  order  on 
a  motion  to  set  aside   the  judgment," 
does    not    stay  proceedings  to    obtain 
possession  from  the    receiver  of    the 
keys  of  the  corporation  safe  and  prop- 
erty. (Id.) 

50.  An  order  granted  upon  order  to  show 
cause  after  service  of  such  stay  of  pro- 
ceedings, no   steps   having  been  taken 
under  it,  will  not.  be  set  aside  upon  a 
general  motion  to  set  aside  the  judg- 
ment and  proceedings  taken  thereupon. 
(Id.) 

51.  Nor    does    an    appeal   and    under- 
taking thereon   stay  such  proceedings. 
(Id.) 

52.  And   it  seems,  in  snch   a  case,  when 
the  judgment  is  entered  upon   the  di- 
rection* of  a  single  judge,  in  order  to 
stay  proceedings  on  the  judgment,  as 
to  so  much  thereof  at  least  as  respects 
the  delivery  and   taking  possession  of 
the  property  ordered   to  be   delivered, 
security  must  be  given  as  provided  in 
section's  336  and  338  of  the  Code  (Id.) 

53.  Nor  would  tne  court,  as  grounds  for 
•getting  aside  the  proceedings,  taken  in 

the  exercise  of  legal  rights,  inquire  in- 

Voi*  XU.  40 


to  the  motives  of  the   parties  taking 
them.  (Id.) 

54.  It  is  not  irregular   for  the  judge,  be- 
fore whom  a  trial  is  had,  to  furnish  the 
successful  party  with  his  findings  before 
they  are  tiled  or  to  permit  the  attorney 
for  such  party  to  draw  up  the  proposed 
findings.  (Id.) 

55.  The  practice  in  this  respect  stated  and 
approved  per  TALCOTT,  J.     (Id.) 

56.  A   certificate  and     certain   affidavit* 
used  on    the  motion  bf-low,  held  to  be 
irrelevant,  and   the   affidavits  scanda- 
lous, having  been   stricken  out  of  the 
motion   papers  by  the  order  appealed 
from. 

Held,  that  the  order  in  this  respect  should 
be  affirmed.  (Id.) 

See  APPEAL     (Id  ) 
CONTEMPT,   i  Id. ) 
CORPORATION.  (Id.) 
EXECUTORS  AND  ADMINISTRATORS. 

(Id.) 

GENERAL  TERM.  (Id.) 
INDICTMENT.  (Id.) 
INSOLVENT  DEBTOR.  (Id.) 
JOINT     AND    SEVERAL     DEBTORS. 

(Id.) 

JURY  AND  JURY  TRIAL.  (Id.) 
OFFER  TO  COMPROMISE.  (Id.) 
PARTNERSHIP.  (Id.) 
SURROGATE      AND     SURROGATE'S 

ORDER.  (Id.) 
VERDICT.  (Id.) 


PREMIUM    NOTE. 

1 .  The  charter  of  a  mutual  insurance  com- 
pany provided  that  upon  alienation  of 
property  insured,  the  policy  should  be 
void  and  surrendered  for  cancellation 
and  the  assured  entitled,  upon  his  sur- 
render and  payment  of  his  proportion 
of  the  losses  incurred  prior  thereto,  to 
his  premium  note,  but  that  the  alienee 
might  have  the  policy,  if  assigned  to 
him,  ratified  for  his  benefit,  on  giving 
security  for  the  sum  remaining  unpaid 
upon  such  note,  and  thereupon  should 
be  entitled  to  the  privileges,  and  sub- 
ject to  all  the  liabilities  of  the  party 
originally  owning  the  policy  ;  the  de- 
fendant who  held  a  policy  for  which  he 
had  given  his  premium  note,  to  be  paid 
in  sums  and  at  times  as  required  under 
the  charter  and  by-laws  of  the  com- 
pany, by  the  directors,  conveved  the 
insured  property,  and  with  the  com 
pany's  assent,  assigned  the  policy  to  his 
grantees,  and  it  was  then  by  like  as- 
sent reassigned  to  the  defentant  as  col- 
lateral security  for  a  debtdue  him  from 
the  grantee,  whu  had  also  given  a  nute 
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in  like  terms  with  that  of  the  defend- 
ant to  the  company  ;  the  company  also 
retained  the  defendant's  note,  and  the 
hitter  paid  assessments  upon  it  tor 
losses,  happening  after  the  assignments 
of  the  policy.  In  an  action  by  a  re- 
ceiver of  the  company  against  the  de- 
fendant on  his  note. 


.  that  the  defendant  was  not  liable 
thereon,  and  the  plaintiff  could  not  re- 
cover. (Miner  agt.  Juason,  2  Lansing, 
300) 


PRESENCE  OP  PRISONER. 

1.  All  instructions  or  information  given 
by  ,  the   court  to   the  jury,  having   a 
tendency  to  influence  the  verdict,  are 
a  part  of  the  trial,  within  the  provision 
of  the  statute,  (2  R.  S.,  759,  $  13,)  that 
HO   person   indicted  for  felony  can   be 
tried,  unless  he  be  personally  present 
during  such  trial.     (Maurer  age.    The 
People.  43  Jf.  Y.,  I.) 

2.  Accordingly,   where   the  plaintiff    in 
error  having  been  indicted,  and   being 
on  his  trial  for  murder,  after  the  jury 
hud   retired   to  deliberate  upon    their 
verdict,  they  returned  into  coi.rt  and 
asked  certain  questions  of  the  court  as 
to  what  had  been  the  evidence  on  par- 
ticular   points,    to    which    the    court 
replied,    giving    the    iuformatiou    re- 
quested: 

Held,  that  this  was  a  proceeding  upon 
the  trial  within  the  statute,  and  the 
prisoner  not  having  been  present  it 
was  error,  for  which  his  conviction 
must  be  reversed : 

Held,  further,  that  neither  the  presence 
of  the  prisoner's  counsel,  nor  his  omis- 
sion to  object,  could  waive  the  illegality. 
(Id.) 


PRESUMPTIONS  AND    PRESUMP- 
TIVE EVIDENCE. 

Set  BURDEN  OF  PROOF.  (43  N.  T. ) 

BURGLARY.     (Id.) 

EVIDENCE.   (Id.) 

TAXES.    (Id.) 

ASSIGNMENT    OF     MORTGAGE.     (2 

Lansing.) 
EVIDENCE.    iJd.) 
POWER  AND  AUTHORITY.   (Id.) 
PRACTICE.    (Id.) 

PRINCIPAL  AND  AGENT. 


1.  It  is  a  general  principle  pervading  the 
law  of  agency  that  one  who  procures 
services  to  be  done  for  auoiher,  is  iiot 


himself  chargeable  as  the  debtor,  unless 
be  omits  to  make  known  his  principal, 
or  erroneously  euppo»es  that  lie  has 
authority,  or  exceeds  liis  authority,  or 
expressly  or  impliedty  engages  to  be 
answeiable,  either  by  directly  promis- 
ing to  pay  for  them,  if  rendered,  or  by 
doing  or  saying  something  which 
ustifies  the  person  who  is  toperfonu. 
them,  in  supposing  that  the  one  who  ' 
applies  to  him  engages  to  pay  for  them.* 
(Buck  &gt  Amidon,  ante,  3<~"0.) 

2.  This  principle  applied  in  the  present 
case,  whert,  the  defendant  took  a  tele- .' 
gram  to  the  plaintiff' — a  surgeon  in  the 
city   of    New  York,  from  the   family 
physician  of  the  defendant'?  brother  in 
Connecticut,  who  had.  in  pursuance  of 
such   telegram,    a    surgical   operation 
performed   by    the    plaintiff,  and    the 
defendant,  also  a  resident  of  the  city 
of  New  York,  went  with  the  plaintiff 
to  Connecticut,  and  paid  the  plaintiff's 
railroad  fares,   but  as   appeared   from 
the  evidence,  said  nor  did  nothing  be- 
yond   the   duties    of    an    agent    that 
would  .nakehim  liable  for  the  services 
peformed  by  the  plaintiff  for  his  bro- 
thor.     (Id.) 

3.  Where    a    sale    was    made    by    the 
treasurer  of  a  corporation,  not  author- 
ized by  its  by-laws  to  make  such  sale, 
but  who  was  proved  to  hvn'e    been  iu 
the  habit  of  doing  such  business  with. 
the  knowledge   and    sanciiou   of    the 
company,  and  to  have  beeu   iu  tact  iu 
sole  managing  agent: 

lltiit.  that  the  title  passed  bv  such  sale. 
(Phillips  agl.  Campbell,  43  "A'.  Y.,  271.) 

See  LIFE  INSURANCE.   (43  iV.  Y.) 
MISTAKE  OF  FACT.    (Jd.) 
RESCISSION.    (Id.) 
RELIGIOUS  CORPORATIONS.   (Id.) 

4.  It  is  a  well   settled   rule  of  equity 
jurisprudence  that  all  gilts,  contracts  or 
benefits  from  a  principal  to  one  oc>  u- 
pviug  a  fiduciary  or  confidential  rela 
lion   to  him  are  construe) ively  fraud- 
ulent and  void.     (Cmustock  agt.    Gam- 
Hock,  57  Barb.,  453  ) 

5.  The  court,  in   such    cases,  acts   upon 
the  principal  thai  if  confidence  is  re- 
posed it  must  be  faithfully  acted  upon; 
if  influence  is  acquired  it  must  be  Kept 
free  from  the  taint  of   selfish  interest, 
and  conniving  and  overreaching  bar- 
gains.   (Id  ) 

6.  It  is  for  the  common  security   of  all 
mankind   that  the  gifts   procured  by 
agents,  and  piuxh.iM.-s  made   by  them, 
from  their  principals,  should  be  scrutin- 
ized  with   a  close   and    vigilant  sus- 
picion.    So  of  notes,    bills,  contracts, 
releases  aud  obligations.     (Id.) 
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7.  Agents  arc  not  permitted  to  deal  with 
'their   principals,  in   any  case,   except 
noon  showing1    the  most  entire   good 
faith,  a  full   disclosure  of  all  the  facts 
au<i  circumstances  HI  tending  the  trans- 
action, and  an  absence  of  all  undue  in- 
fluence or  imposition.    (Id  ) 

8.  Transacli'ins  which  would  beheld  un- 
objectionable between  other  parlies  are 
often  declared  Void,  if  between  persons 
occupying  conlidential  relations.    (Id.) 

9.  Where  the  relation  of  principal  and 
agent  existed  between  the   parlies  to 
.a  note,  receipt  and  contract,  strength 
ened  by  the  further  and  other  relation 
of  parent  and  child  ;   and  ihe   parent, 
who  WHS  alleged  to  have  execuied  the 
impel  8,  was    old  and   feeble,  being  at 
least  seventy -seven  years  of  age  wnen 
the  tirst  bore  date,  and  living  with  her 
son,    the  oilier    party    to    111*11  unients 
which   were  in  Ins   handwriting,  and 
for  his   benefit ;   iu  object,  benefit  or 
advantage  to  her  appearing ;  and  there 
•were   other  suspicious  circumstances; 
ami  the  party  claiming  under  the  in- 
sirunienip,  merely  proved  the  signature 
of    ihe    oilier    party    thereto,    without 
ottering  any  evidence  of  I  lie  facts  and 
circumstance*  under  which  they  were 
made;    of  their  consideration,  object 
and   purpose ;   of  their   freedom  from 
undue  influence  or  imposition  ;    or  of 
good  faith : 

Held,  that  without  assuming  the  exist- 
ence of  actual  fraud,  the  claimant  oc- 
cupying a  confidential  relation  to  the 
other  party,  ;ix  her  agent,  at  the  time 
the  instruments  purported  to  be  ex- 
ecuted, they  were,  because  of  that  re- 
lation presumptively  fraudulent  mid 
void,  as  10  her,  or  her  representatives  ; 
which  presumption  could  only  be  over- 
come by  actual  proof.  (Id.) 

See  INSURANCE,  (FiKE.)    (Id.) 

10.  An  agent,  having  received  money  for 
the  use  of  his  principal,  is  bound  to' pay 
it  over  to  him,  and  has  no  right  to  re- 
turn it  to  the   person  from  whom   he 
received   it.     (Hancock  agt.  Gomez,  58 
Barb.,  490.; 

11.  He  cannot   dispute  the   title  of  his 
principal,    by   setting  up   au    adverse 
title  in  a  stranger.    (Id.) 

12.  Where  agents  abroad  are  vested  with 
a  discretion,   both   as  to  quality   and 
price,  in    making   purchases    of   teas 
and   silks,  for  their  principals  in  this 
country,  they  are  not  liable  for  a  fail- 
ure to  purchase,  without  more  proof 
than  the  mere  fact  that  some  purchases 
were  made,  during  the  time,  by  other 


dealers,  within  the  limit.    ( lleinemann 
agt.  Heard.  58  Barb.,  5:M.) 

13.  Under  such    instructions,   it,    should 
appear  that  the  agents  not  only  could 
have    purchased,  lint   that    knowledge 
of  the  open  unities  of  making  (he  pur- 
chases was  brought  home  10  them,  and 
that  I  heir   omission    to    purchase   w»a 
wilful,  and  not  the  result  ol  an  ordinal  y 
decree  of  discretion  and  prudence  ou 
their  part,     (la.) 

14.  One  not  authorized  to  make  a  sale  of 
property,  by   its  owner,  but  simply  to 
advertise  it  for  sale  and  piocure  sumo 
person  to   negotiate  with    the  owner, 
cannot  make  a  represen  ation  or  war- 
ranty respecting  it  which  will  be  bind- 
ing upon  the   owner,  without  his  au- 
thority or  knowledge.     (Lamina  agL 
Cule,  58  Barb  .  till  ) 

15.  Such  an   agent  is  not  clothed   with 
uny  real  or  apparent  authority  to  make 
any  representations  oil  the  subject.  (Id) 

10.  The  defendant,  having  an  interest  m 
a  manufacturing  copartnership  witii;li 
he  wished  to  seil,  lecjuesied  li.  to  pro- 
cure a  purchaser  for  the  same,  agree- 
ing, in  case  he  did  so,  to  give  i.nn  a 
certain  portion  ol  lliu  purchase  umnuv, 
if  a  purchaser  at  a  certain  price  \VHH 
found.  There  was  no  evidence  of  aitv 
representations  made  by  tlie  defendant 
to  14.  or  of  any  express  authority  to  It. 
to  make  any  representations  or'  state- 
ments rttHiieciiiii;  the  property  ;  and  no 
proof  of  any  knowledge  on  the  part  of 
the  defendant,  that  any  representations 
or  statements  had  been  made  by  It. ; 
nor  was  there  any  authority  given  to 
K.  to  make  a  sale  of  the  piopeity  : 

Held,  that  representations  made  by  K. 
to  the  plaintili's,  prior  to  a  negotiation, 
between  the  latter  and  the  defendant, 
for  the  purchase  and  sale  of  the  prop- 
erty, were  not  admissible  in  evidence 
sigaiust  the  defendant:  (Jd.) 

Held,  also,  that  the  case  was  within  the 
principle  laid  down  in  Smith  agt.  Tracy, 
(M  N.  Y.,  79.)  (Id.) 

Held,  further,  that  proof  of  such  rep- 
resentations could  not  be  deemed  im- 
material, inasmuch  us  the  defendant 
himself  was  proved  to  ha  ve  tnafle  the 
same  representations,  at  the  lime  of  the 
sale  :  because  the  court  could  not  see 
that  the  jury  might  not  have  based 
their  verdict,  to  some  extent,  on  the 
representations  claimed  t-.>  have  been 
made  by  li.  (Jd.) 

19.  An  association  carrying  on  the  man- 
ufacture and  sale  of  cheese,  and  owning 
a  factory  and  machinery  suitable  for 
its  business,  made,  through  its  mau- 
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aging  committee,  a  year's  lease  of  the 
same  to  C,  agreeing  to  provide  him 
utensils  and  conveniences,  in  good 
order,  for  the  niiinulttctnre  of  cheese  ; 
C  thereupon  agreed  to  pay  $HOO  rent 
and  taxf.sjof  the  promises,  manufacture 
into  cheese  in  a  skillful  ;md  work- 
manlike manner,  the  milk  (restricted  ot 
the  produce  of  800  cows,*  furnished 
the  factory  ;  provide  material:)  for  use 
'  in  the  manufacture;  box  and  prepare 
ths  cheese  for  market,  half  according 
to  a  MZ>  named,  the  rest  according  to 
,  hoops  to  be  provided  by  the  committee; 
insure  them  while  remaining  at  the 
faciory,  and  delivered  them  thereat  as 
the  cotninities  should  direct.  It  was  a 
further  part  of  the  agreement,  that 
each  "  patron,"  or  person  supplying 
milk,  should  have  a  proportionate  part 
of  the  whey. either  fed  to  his  stock,  at 
so  much  per  head,  on  the  premises,  or 
delivered  to  him  thereat.,  and  that  C 
should  account  for  half  the  proceeds  of 
surplus  whey  sold  by  him  ;  that  C 
should  keep  accounts,  make  a  state- 
ment, of  each  sale  of  the  cheese,  exhib- 
iting the  proportionate  amount  due  to 
each  patron  from  such  sale,  ou  account 
of  milk  furnished  by  him  after  deduct- 
ing the  price  of  manufacture  and 
charges  for  keeping  and  feeding  stock  ; 
pay  the  rent  agreed  to  the  coinu.ittee, 
by  deductions  from  the  proceeds  of 
sales  in  proportionate  sums,  as  due 
thereat  respectively,  oinii.iing  the  two 
first  sales  ;  give  the  business  all  neces 
«ary  personal  attention  ;  not  under  let 
it,  and  at  the  expiration  of  his  lease 
surrender  in  good  order,  etc.  The 
committee  agreed  that  the  patrons 
should  furnish  C  one  good  rennet  for 
the  milk  of  each  cow.  and  pay  him  a 
pei'Eentage  upon  each  one  hundred 
pounds  of  cheese  sold  and  delivered. 
C  entered  into  the  premises  and  manu- 
factured cheese,  some  of  which  was 
sold  to  the  plaiiniil  as  good  merchanta- 
ble cheese,  on  behalf  of  the  association 
by  the  defendants,  who,  with  one  P, 
constituted  the  committee,  and  who 
were  also  patrons  of  the  association 
and  interested  as  such  in  the  sale.  The 
cheese  so  sold  had  been  fraudulently 
manufactured  of  sour  curd  by  C  and 
hia  employees  and  was  of  bad  quality  on 
that  account.  lu  an  action  to  recover 
damages  for  fraud  iu  the  sale  : 

Held,  that  the  defendants  were  liable  for 
the  fraud  of  C  and  his  employees  and 
servants,  on  the  ground  of  their  agency 
for  the  defendants  in  manufacturing 
the  cheese,  and  although  the  defendants 
might  in  fact,  have  been  ignorant  there- 
of. (Dv,rst  agt.  Burlon,  2  Landing, 
IS/.) 


See  COMMON  CARRIER.  (Id.) 
DEFENSES.  (Id.) 
DEI.IVEKY.  (Id.) 
MASTER  AND  SERVANT.  (Id.) 

PRINCIPAL  AND  SURETY 


See  AGREEMENT.  (58  Barb.) 
MORTGAGE  OF  LAND.  (2 
PARTNERSHIP.  (Id.) 

PROMISE. 

See  AGREEMENT.  (57   Barb.) 
PARTNERSHIP.    (Id.) 


PROMISSORY  NOTES. 

1.  A  waiver,  by  the  indorser  of  negotia- 
ble paper,  of  demand  upon  the  maker, 
and  of  notice  of  nonpayment  may  be 
by  implication  from  his  acts,  as  well 
as  by    express    words.     (Sheldon,  agt. 
Horton,  43  N.  T.,  93.) 

2.  And  accordingly,  where  the  holder  of 
a  promissory  note,  just  previous  to  it* 
maturity  having  sought  an  interview 
with  the  indorser,  shown  him  the  note, 
and  stated  that  ••  the  maker  wanted  it 
to  remain  another  year,"  asked  him  if 
he  Was  willing: 

Held,  that  the  reply  of  the  indorser  that 
he  was  willing  to  let  it  remain,  and  that 
it  was  a  good  note,  were  a  waiver  of 
demand  and  notice  at  maturity,  and 
their  omission  did  not  discharge  the 
indorser  : 

Held,  further,  that  under  these  circum- 
stances, tiie  waiver  was  complete,  in- 
dependently of  the  question  whether 
an  agreement  between  the  maker  and 
holder  for  an  extension  for  one  year 
on  the  note  was  or  was  not  made  and 
in  such  case,  the  liability  of  the  in- 

'  dorser  becomes,  by  the  waiver,  abso- 
lute on  the  maturity  of  th<»  note,  and, 
no  subsequent  demand  and  notice,  at 
the  expiration  of  t  he  year  of  extension, 
or  at  any  other  time,  are  necessary  to 
fix  him.  (Id.) 

See  BURDEN  OF  PROOF.    (Id.) 

3.  As  to  the  payee  of  a  note,  no  notice 
of  the  want  or  failure  of  the  considera- 
tion  is  necessary  to  constitute  it  a  de 
feusft.  (•Soxtowagt.  Dodge,  57  Uarb.  844; 

4.  Where  several  payees  of  a  promissory 
note  unite  in  indorsing  the  same  to  one 
of  their  number,   the  latter  acquires 
the  interest  only  of  his  associate  payees, 
in  the  note,  and  is  not  entitled  to  pro- 
tection as  a  purchaser  for  value.    (Id.) 
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5.  And  if,  in  an  action  brought  by  liim 
npou   the  no;  c,  tlie  Answer  sets  up  a 
total  want  of  consideration  for  the  note, 
in  matter  and  manner  sufficient  to  de- 
feat the  act  on,  hud  it  been  brought  in 
the  name  of  the  payees,  it  is  not  neces- 
sary to  allege  notice  to,  or  knowledge 
in,  the  plaintiff',  of  the  entire  worthless- 
uesa  of  tlie  consideration.    (Id.) 

6.  Where  all  the  other  joint  payees  of  a 
note  transfer  their  interest  lo  one  of 

•  their  u umber,  and  tlie  aci  ion  is  brought 
,  by  him,  he  stands  upon  the  same  foot- 
ing, in  respect  to  noiice,  that  he  did 
before.  It  is  not  in  tlie  power  of  several 
joint  payees  of  a  nole  to  escape  a  just 
iefens'3  to  it  by  such  a  contrivance. 
(Id.) 

7.  If  the  payee  of  a  note  indorses  it  to 
himself,    he   does  not  in   any    respect 
change  his  position.     An  action  upon  it 
mav  be  defended,  as  against  him.  upon 
tlie  same  principle  after  the  indorsement 
as  before.     (Id.) 

8.  He  does  not  stand  upon  the  footing  of 
a  lioiui  jii/f  indorsee  and  holder  in  the 
qsnal  course  of  business,  the  same  as 
though    he  had   not   been   one  of  the 
original  payees.     (<ld.) 

9.  Parties    claiming   to  -have  a    patent, 
which  gave  tneiu  the  exclusive  right  to 
make   and  vend   certain    reapers  and 
mowers,  gave  a  license  to  the   defeiid- 
aails  to  make  and    vend  such  reapers 
and  mowers,  and  also  to  t>eii  territory, 
for  a    specified    consideration,    called 
license    fees,    which    the    defendants 
agreed   to    pay.      They   subsequently 
gave  a  note  for  those  fees.  In  an  action 
brought  tJiereon,   by  an  indorsee,  the 
defense  was  that  the  patent  was  void 
and  conferred  no  exclusive  light  what- 
ever upon  the  payees  of  the  note,  and 
that  there  was  therefore  a  want  of  con- 
sideration therefor: 

Held,  I.  That  so  far  as  the  question  of 
estoppel  was  concerned,  the  case  stood 
upon  the  same  footing  as  it  would  have 
done  had  the  action  been  to  recover  the 
license  tees.  2.  That  the  defendants 
might  set  up  a  want  of  consideration 
for  the  note,  as  a  defense  to  the  action. 
(Id) 

10.  In  an  action  npou  a  promissory  note 
given  for  the   purchase   money   of   a 
patent   right,  where  the  defense  is  a 
total  want  of  consideration,  the  inquiry 
into  the  validity  of  the  patent,  or  of 
the  license  to  sell  under  it,  eomes  in 
collaterally  only  by  way  of  evidence. 
In  such  a  ease  this  court  may  inquire 
into  the  validity  of  the  patent  as  well 
as  •any  thing  else,  for  the  purpose  of 


determining  the  question  of  considera- 
tion. (Id.) 

11.  The  true  test,   in  all  such  cases,  is 
whether  ihe  judgment  upon  the  issue, 
allow, ng  the  court  10  have  juristic,  ion, 
would   iiiiect  or  determine    the   right 
claimed  under  the  patent.     (Id.) 

12.  An  answer,  in  such  an  ac  i.iii,  alleg- 
ing, generally,  that  the  plaiiaitt  made 
the  lal.M;  representations  knowing  them 
to  be  so,  but  not  alleging   that  the  de- 
lendantb  relied  upon  MU-IJ   statements, 
and  entered  i.ito  ihe  contract  siippo.-in g 
and  believing  them  to  be   inn:,   noes 
not  state  facts  sum'cient  to  constitute 
the  defense  of  fraud.  (Id.) 

13.  Where  several  payees  of  a  promissory 
note  unite  in  indi.iving  (he  same  10  one 
ot   their  number  anil  another  person, 
the  indorsees  stand  in   the  same  situa- 
tion, precisely,  in  ree peel  to  thedejense 
of  a  want  of  consideration,  thai,  a  payee 
does  where  the  note  is  indorsed  to  him 
alone,  by  the  other  payees.      (Haxtv» 
etal.  agi.  Dudye.et  al,  5?  tiarlt.,  llti.)     . 

14.  And  as,  in  the  latter  case,  the  note 
is  open  10  the  defense  of  a  want  of  con- 
sideration without  alleging  notice  of 
such  want  to  him,  so  anoiner  persoii 
by  becoming  a  holder  jointly  with  the 
payee,  or  one  ol    the   payees,  subjects 
himself  to  the  same  defense.     (Id.) 

15.  It  will  not  do  to  allow  a  payee  to  get 
rid  of  a  defense  by  transferring  a  share 
in  hi*  obligation  to  another.  (Id.) 

16.  By  taking  an  interest  or  share  only 
in  the  note  he   must  be  held  to  take 
subject  to  any  defense  which  may  law- 
Inlly   be  interposed  against  his  co-in- 
dorsee.    (Id.) 

17.  In  an  action  upon  a  promissory  note, 
brought  since  the  Code,  the  defendant 
has  a  tight  to  prove  that  the  plaint  ill' is 
not  the  real  owner  of  the  note  sued  ou. 
(Eaton  agt.  Alger,  57  Barb.,  179  J 

18.  If  the   plaintiff   is  not  a  regular  in- 
dorsee or  holder,  but  holds  ihu   note 
merely  as  agent  for  the  payee,  against 
whom  the  defendants  claim  to   have  a 
good   delense,  they   are   interested   in, 
questioning  the  plaintiff's  title  and  have 
the  right  to  show  his  want,  ot  intercut. 
(Id.) 

19.  If  the  plaintiff"  is  not  the  real  party  in 
interest,  that,  of  itself,  under  section, 
111  of  the  Code,  is  a  bai  to  all  further 
proceedings  in  the  action,  and  a  com- 
plete defense,  as  against  the  plaintiff. 
(Id.) 

See  PARTIES    (Id.) 
STAMPS.     (Id.) 
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20.  In  an  action  upon  a  promissory  note 
alleged  by  the  defendant*  10  have  been 
given   as    the    consideration   tor   com- 
pounding a  crime,  it   is  not  necessary, 
lu  order  10  render  the  note  invalid,  for 
them  lo  prove  that  the  maker,  in  terms, 
agreed  to  compound  a  crime.    It'  it  be 
apparent  that  such   was  the  intention 
of  the  parlies,  and  the  agreement  was 
such  a.-t  to  carry  oai  the  intent,  that  is 
enough.     ( CoiuUerman  agt.   '1'renckard, 
58  Jiarb.,  165.  > 

21.  It  is  not  necessary,  in  order  to  render 
such  a  contract  invalid,  liiat  the  per- 
BOII  receiving  the  consideration  should 
agree  not  to  commence  new  proceed 
ings  against  the  person  accused.     It  is 
enough  that  he  obligates  himself  to  re- 
lease  the   defendant   from   u   pending 
prosecution.     (Id.) 

22.  H.  having  been  arrested  upon  a  crim- 
inal wairani,   on  a  charge  punishable 
by  imprisonment  in  a  stale  prison,  and 
being  in  actual  confinement,  awaking 
examination,  an  arrangement  was  made 
b  tween  S.,  the  person  on  whose  com- 
plain', ihe  arrest  was  mane,  and  the  de- 
fendants,  by  -wnicii   me  la.ter  agreed 
to  give  iheir  no.e  to  S.  tor  the  amount 
of  nis  claim,  constable's  fees,  and  cer- 
tain items  owing  by  11.  to  other  parlies; 
and  S.  agreed  mat  upon  their  so  doing 
H.  should    be    "  released,  so    mat  he 
could   go  to  work  and  earn  enough   to 
pay  up  the  note."   Tne  note  was  given, 
accordingly,  and  thereupon  11  was  dis- 
charged,  and   no   turtlier  proceedings 
Were  had,  on  ihe  cr.uuual  complaint : 

Held,  that  the  proof  showing  thp.t  there 
was  an  agreement  to  terminate  the 
criminal  prosecution  then  penning,  for 
a  pecuniary  consideration,  and  its 
termma.ion  in  puisuauce  thereof,  the 
whole  proceedings  were  illegal  and 
corrupt,  and  the  promissory  note  given 
ill  performance  oi  such  agreement  was 
void.  (Id.) 

23.  An  agreement  between  partners,  for 
a  dissolution  of  i  he  linn,  and  tor  a  trans- 
fer from  one  partner  to  ihe  other  of  the 
assets  of  the  lirui,  is  a  good   cunsdera- 
tion  for  promissory- noie,  given   by  rhe 
latter  for  the  purchase  money.  (tyrtnyer 

•  agt.  JJivyer,  otf  />a<-6.,  Itirf.) 

24.  The  fact  that  the  purchaser  of  the 
assets  was  inuuced   to  enter   into    the 
agreement  by  the  false  and  fraudulent 
representations  of   ihe   oilier   partner, 
respecting  the  partnership  assets,  is  no 
defense  lo  an  action  upon  liie  note  by  a 
buna  jidt  holuer,  so  long   as  the  agree- 
ment stands,  and  the  defendant  retains 
the  property  transferred,  wiuiuut  oiler- 


ing  to  reassign  the  same,  or  demanding 
a  return  of  the  note.     (Id.) 

25.  Under  such  circumstance*,  however, 
the  maker  of  the  note  may  maintain  an 
action  against  the  payee.'for  thefraudj 
or,  in  an  action  upon  the  note,  may  set 
up  the  fraud  as  a  counter-claim.     "(Id.) 

26.  Where  the  indorsee  of  a  note  pro- 
duces it  on  the   trial,  it  is   to  be    pre- 
sumed  that   lie  is  the  holder  in  good 
faith,  and  that  he  leceived  it,  before 
maturity.    If  the  defendant  alleges  the 
contrary,  the    burden  of  the   proof  u 
upon  him.     A  mere  denial   of  owner- 
ship, by  the  plaintiff,  a  few  days  after 
the   note   matures,  will   not   conclude 
him,  or  rebut  the  presumpiiou  of  owner- 
ship before  maturity.    (/</.) 

27.  In  an  action  upon  a  promissory  note, 
betwe'en  the  original   parties   to*  it,  the 
consideration  may  be  inquired  into,  ou 
the  trial  ;  audit  is  subject  to  llie  equities 
existing  between  the  parlies.     (Divint 
agt.  Divine.  58  Harb.,  264  ) 

28.  A  promissory  note,  given  for  a  part 
of  the  consideration  money  of  premises 
described  in  an  executory  agreement 
for  the  sale  thereof,  dated    the   same 
day,  payable  on  the  day  of  the  delivery 
of  the  deed,  and  being  a   part  ot    the 
same  transaction,  may  be  read  and  in- 
terpr.-ted  with    the  agreement,   as   at 
part  of  it,  or  as  a  waiver  of  its   terms, 
to  that  extent.     (Id.} 

29.  Such   a  note  is  a  substitute  for  the 
payment  of  the  sum  agreed  to  be  paid 
at  the  time  fixed  for  the  execution  of 
the  deed,  and   until   paid,  that   part  of 
the  agreement  is  not  performed.     It  is 
a  collateral  and  simple  promise  to  pay 
the  same  money  mentioned  in  the  writ- 
ten agreement.  Its  only  real  effect  is  to 
postpone  the    payment  of  the   unpaid 
part  of  the  purchase  money  until  the 
day  the  deed  is  to  be  executed.     (Id..) 

30.  And  the  purchaser  having  omitted  to 
pay  the  sum  specilied  in  the  agreement, 
at   the   time   it    became    due,   and   an 
action  therefor  being  brougiit  by  the 
vendor : 

Held,  that  the  plaintiff  was  bound  to 
prove,  on  the  trial,  that  botore  suit 
brought  he  had  ottered  lo  comply  with 
the  agreement  on  his  part  ;  thai  is,  that 
be  had  otiered  to  convey  the  premises 
to  the  defendant  on  receiving  the  bal- 
ance of  the  purchase  price  : 

Held,  also,  that  the  payment  of  the  pur- 
chase money,  and  the  execution  of  the 
deed  being  dependent  acts,  and  the 
plaintitt  not  having  shown  an  offer  10 
convey,  he  had  tailed  to  make  out  a 
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cause  of  action,  and  should  have  been 

nonsuited,     (hi.) 

31.  In  sucli    an   action,  parol   evidence 

leading  10  show  thai  the  plaintiff  not 
only  aoundoncd  tiie  agreement  on  lii.s 
part,  but  that  (here  was  a  failure  of 
the  consideration  of  tlie  note  sued 
upon,  in  lint  nil-  plaintill  had  bold  the 
land  to  another  person,  and  lliat  lie  had 
done  acts  inai  estopped  him  from  j  n» 
ecutmg  the  defendant  upon  the  note 
given  for  tne  unpaid  purchase  money 
is  competent  lor  that  purpose ;  and  id 
liot  open  to  tlie  objection  thai  it  is  in- 
tended 10  change  or  vary  tlie  terms  of 
a  sealed  agreement.  (/<<.) 

32.  Neither  the  payee,  nor  any  holder, 
of  a  promissory  uute  given  in  part  per- 
formance uf  a  Iran, itiieiil  bargain,  who 
is  not  an  innocent,  butm  jide  Holder  for 
Value,   beiore  n   becumes  due,  can  en- 
force its  cul  ecc.oil   a.ua.nst  the  uiaUer. 
If  a  note    be    given  for   the  price   of 
property    purchased    in  fraud   ot    the 
payee's  creditors,  me  l*i\v   will  not  aid 
ill   carrying  out    any    portion   of  the 
fraudulent  tmrgain  upon  wnich  it  was 
given,   Out  will    leave  all  ihe  parties 
who  are  chargeable  with  notice,  to  rely 
up. in   tile  op,  Km  of  l he  maker  for  the 
performance  of  the  apparent  obligation. 
{Jiliyysugi.  Jl.tri-t.i2,  Jii  Jjarb.,  «fc>i).) 

So.  A  receiver  does  not  stand  in  the 
bituatiou  of  an  innocent,  itoua  Jide 
holder  for  value.  He  acquires  title  by 
legal  process,  and  not  iu  tlie  regular 
course  of  dealing  in  commercial  paper. 
(Li) 

34.  A  note,  being  of  no  legal  value,  as 
agaaist  tlie  maker,  ill  the  hands  of  a 
receiver,  or  a  judgment  creditor  of  the 
payees,  the  inking  of  it  by  such  cred- 
itor, upon  supplementary   proceedings 
against  Hie  payees,  ior  tile  purpose  of 
having  it  applied  to  the  saii»fac.inii  of 
Lid    judgment,   cannot  operate  iu    law 
as   a   ratinca;ion   or   sanction    of    the 
bargain    upon    whicn    the    note   \vas 
given  ;  or  estop  sucn  creditor  from  in- 
sisting that  me  bargain,   was  void  as  to 
him,  by   reason  ot   tne  fraud  ia  which 
it  was  conceived  and   carried  out,  and 
that  tne  maker  acquired  no  title  to  the 
property    lor  tne    purchase  money  of 
which    it   was    given,  as   against  the 
claims  of  sucii  creditor.    (Id.) 

35.  A    judgment    creditor    may    take   a 
promissory  iiuie  given  by  a  third   per- 
son to  Ins  debtor,   by  virtue  of  his  ex- 
ecution or  proceedings  supplemental y, 
without  thereby  reiinquisuing  his  rignt 
to  take  the  property  of  tlie  debtor,  for 
the  purchase  money  of  which  the  note 
was  given.   (Id.) 


See  AGREEMENT.  (Id.) 
PAKTNEUSHIF.    (Id. 
BILLS    OF  EXCHANGE  AND    PUOM- 
NOTES.    (^  Laiutm.) 


PROVISIONAL  REMEDIES, 
See  ATTACHMENT.  (57  Barb.} 

PUBLICATION. 
See  WILL.   (2  Lansing.) 

PUBLIC  ENEMY. 

See  BILL  OF  EXCHANGE.   (43  If.  Y.) 
PAKTNEKSHU-.    (Id.) 

PUBLIC    POLICY. 

1.  Where  a  contract  for  the  perfoi'mancA 
of  any  public  service  or  work  is  to  be 
awarded  to     the    bidder  therefor    of- 
fering   terms  most     favorable  to    the 
public,  any  agreement  between  parlies 
designing  to  make  bids,  lending  either 
directly   or  indirectly,   to   restrain   or 
lessen  rivalry  and  compeiiiion  between 
them  is  void   as  against  public  {  olicy, 
even  although  it  may  not   appear  tii.it 
such  agreement  did  really  produce  any 
result  detrimental  to  the  public  inter- 
est.  (Ak/iesuii  agt.   Maiiun.  4J  AT.  Y., 
1^7.) 

2.  Accordingly,  where  aboard  of  auditors 
of  a  town  were,  by  suuuie.  authorized 
to  receive  sealed  proposals  for  the  col- 
lection of  the  taxes   to  be  ar-sessed  iu 
the  town,  aud  to  award  tiie  collection  of 
the  taxes  to  the  person  who  shall    pru 
pose  to  collect  the  same  on  terms   rnoa- 
lavorable  to  the  town. 

Held,  that  an  agreement  between  two 
persons,  each  sending  in  distinct  sealed 
proposals,  that,  if  the  collection  should 
be  awarded  to  either,  both  should  share 
equally  in  the  profits,  if  any,  and  coa- 
tiib.it-  equally  to  t^e  losses,  was 
against  puulic  policy,  and  void.  (Jd.) 

3.  Where   an   illegal  contract  has  beeu 
fully  executed  and  money  paid   there- 
under   remains  in  the  banns  of  a  mere 
depositary,  who  holus   the   money  for 
i'he  use  of  one  of  the  parties  10  the  con- 
tract. an  action  brought  to  recover  the 
monev  so  held  will  be  sustained.  (  Wood- 
wort/t'agt,  Bennett,  43  iV.  Y.,  X73  ) 

4.  Where,  however,  tlie   recovery  of  the 
money  requires  the  enforcement  by  the 
court   of  any  of    the  unexecuted   pro- 
visions of  ihe  illegal  contract,  no  aciioa 
can  be  maintained.     (Id.) 
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5.  A  third  person  who  receives  money 
from  one  party  to  be  paid  to  another 
(which  payment  could  not  have  been 
enforced  between  the  two  parties  on 
account  of  the  illegality  of  the  trans- 
action between  iheuij,  cannot  inter- 
pose such  illegality  ts  a  defenss  to  an 
action  br  >uglii  against  him  to  enforce 
payment.  (Id.) 

G.  Accordingly,  where  four,  one  a  State 
engineer,  entered  into  an  agreement 
by  which  one  of  them  was  to  bid  for 
certain  public  work,  and  all.  to  be 
jointly  interested  in  the  bid,  and  before 
the  work  was  awarded  they  agreed  to 
and  did  withdraw  their  claim  to  the 
work,  »ud  sold  their  bid  for  four  hun- 
dred dollars  to  a  party  who  was  a 
higher  bidder  for  the  same  work,  the 
purchaser  giving  his  note  for  the 
amount,  which  was  left,  with  one  of 
the  four,  with  the  understanding  that, 
•when  paid,  each  of  said  persons  should 
receive  $100,  the  note  being  subse- 
queuly  paid  to  the  party  holding  it. 

Held,  in  an  action  brought  by  him  against 
one  of  the  parties  in  this  agreement  tor 
goods  sold,  etc.,  that  the  $100  dollars 
retained  by  him  from  the  proceeds  of 
•aid  iioie  was  not  A  good  subject  of 
counter-claim,  it  being  necessary,  in 
order  to  sustain  such  claim,  to  enforce 
u  partnership  or  joint  agreement  en- 
tered inio  for  i  he  attainment  of  objects 
illegal  and  con^rary  to  the  statutes  of 
the  s'ate  f/Sew.  Laws,  18M,  chap. 
329 1,  which  requires  that  any  proposal 
for  work  shall  coniain  the  names  of 
all  parties  interested  therein, and  pro- 
hibits any  seciet  arrangement  that  any 
person  not,  named,  or  any  engineer  in 
the  employ  of  the  state,  shall  be  inter- 
ested therein,  etc.  (Id.) 

7.  The  creditors  (the  plaintiffs),  for  whose 
belli  til  an  assignment  in  trust  of  a  chat- 
tel mortgage  has  been  made,  may  law- 
fnllv  airree  with  the  assignee  (the   de- 
fendants' intestate)  that,  at  the  sale  at 
auction    under     the  mortgage  of    the 

'  property  covered  thereby,  lie  should 
bid  the*  same  in.  and  if  any  of  such 

:   Creditors  should    bid  off  any  of  the  ar- 

.  tides  sol'i,  the  assignee  should  assume 
their  bids,  and  hold  all  the  property  so 
purchased,  and  apply  it  to  the  payment 
at'  the  debts.  (Bradley  agt.  J£inytlfu,  43 

.   JT.  Y.,  534.; 

8.  Such    mi  arangement  is    not  against 
public    policy   as   tending   to   prevent 

••"  competition  at  a  public  sale, and  where 

-  the  defendant's  ink-state  having  made 

Bucli  an  arrangement,  bought  in  all  the 

•    property  and  failed   to  account  fof   its 

Value  to   the  creditors,  his   representa- 


tives were  held  liable  to  such  account 
ing.    (Id.) 

See  BILLS  OF  EXCHANGE.  (Id.) 
PAKTNEICSIIIP.  (/a.) 
CONSPIRACY.  (2  Lansing.) 


Q. 

QUESTION  OF  FACT 
See  EVIDENCE.    (2  Lansing.) 

QUESTIONS  OF  LAW  AND  FACT. 

See  FINDINGS  OF   FACT   AND  CONCLU- 
SIONS OF  LAW.   (43  N.  Y. ) 

R. 

RAILROADS. 

1.  A    rtceiver    when    appointed    of   the 
property    of  a    corporation,    displaces 
the  directors  or  o^her  body  that  by  its 
charter  are  authorized  to  manage  its 
affairs,  and  under  the  direction  of  the 
court  by  whom    he  is  appointed,   has 
the  sole   control  of  its   property  and 
effects;  and  when  authorized  so  to  do, 
the   exclusive   power  to  use  its  fran- 
chises. ( City  ofltochester  agt.  ttronson, 
ante,  78.) 

2.  Such  an  appointment  ought  not  to  be 
made,  unless  in  a  case  of  necessity  to 
protect   the   stockholders   or  creditors 
from  loss,  or  lo  prevent  an  abuse  of 
the  corporate  franchises.     (Id.) 

3.  The  stockholders  are  entitled  to  have 
the  selection  of  the  agents  who  are  to 
manage  the  affairs  of  the  corporation, 
and  this  power  ought  not.  to  be  taken 
froin    them    unless  it  is   necessary    for 
their  own  protection,  or  that  of  credi. 
tors,  or  the  state.     (Id.) 

4.  The  act  of  1870,  (cL,  151,)  assumes  to 
enumerate  the  cases  in  which  receivtra 
of  corporations  may  he  appointed,  and 
to  prescribe  the  length  oi  notice  which 
must   be  given   of  the  application  for 
such   appointment ;  and   in   the   most 
emphatic  terms  forbids    the    appoint- 
ment,   unless   in    the   cases  expressly 
enumerated  by  it.     (Id.) 

5.  A  construction  which  would   tolerate 
a  receivership  at  the  discretion  of  the 
court,  because  it  is  proposed  to  extend 
it  to  but  a  part  of  the  corporate  prop- 
erty, would  annul  the  statute,  and  in- 
crease  instead    of    lessen   the   abuses 
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which  the  act  of  1870,  was  intended  to 
remedy  or  prevent.     (Id.) 

6.  The  plainiiir  owns  a  majority  of  the 
stock  of  the  Rochester  and   Genesee 
Valley  Railroad,  and  under  the  act  of 
1851,  "was   entitled    (o  appoint  four  of 
the  thirteen  directors  of  that  corpora- 
tion.    In    1867,    the  act  of  1851,  was 
amended  BO  as  to  empower  the  plaintiff 
to  choose  seven  instead  of  four  of  the 
said   directors.     A    part  of  the  stock- 
holders, insisting  that  the  act.  ot  1867 
was   in   violation  of  the  constitution, 
treated  it  as  of  no  force  and  proceeded 
to  elect  director*  under  the  act  of  1867. 
The  other  stockholders  elected  a  board 

.  of  directors  uiuier  the  act  of  1867  ;  and 
the  plaintiti  proceeded  under  the  latter 
act  to  appoint  seven  ol  the  thirteen 
directors,  (Id.) 

7.  Both   boards  claiming  to  act,  each  as 
the   legally    constituted    board,   suits 

were  insUt'uted  to  determine  the  right 
of  the  board  elected  under  the  act  of 
1851,  to  act  for  the  company.  And  it 
was  held  by  the  general  term  in  the 
7th  district,"  that  the  act  of  1867  was 
constitutional  and  valid,  and  that  the 
parsons  elected  pursuant  to  its  provi- 
sions constituted  the  board  of  directors 
of  said  railroad  company.  Since  the 
commencement  cf  this  action,  the  judg- 
ment of  the  general  term  has  been  af- 
firmed by  the  court  of  appeals  pro 
jorma,  that  an  appeal  may  be  taken  to 
the  supreme  court  of  the  United  Slates. 
(Id.) 

8.  In   1858,  the  Rochester  and  Genesee 
Valley  K.lt.  Co.,  leased  its  road  to  the 
Buffalo,  N.  Y.  and  Erie  U.K.  Co.,  ior 
ten   years   with   the   privilege  to  the 
lessee   to  extend    the   term   ten  years 
longer — the  rent  tor  the  use  of  the  road 
was  48  per  cent,  of  the  gross  earnings 
of  the  company,  payable  on  or  before 
the  25th  day  ot  each  month  succeeding 
the  month  in  which  the  earnings  ac- 
crued.    The  lessee,  in  1863,   assigned 
this  lease  to  the  Erie  R.R.  Co.,  who 
assumed  to  fulfill  the  conditions  of  the 
lease  on  the  part  of  the  lessee.     (Id.) 

9.  This  action   is  brought  to  recover  a 
balance  of  rent  claimed  to  be  due  to  the 
plaintiff  under  the  aforesaid  lease,  and 
lor  the  appointment  of  a  receiver  of  the 
property   and  effects  of  the  Rochesier 
and  Genesee  Valley  U.K.  Co.,  alleging 
the  insolvency  of  the  Erie  U.K.   Co., 
the  present  lessee  of  said  former  road, 
&c. : 

ffeid,  that  the  insolvency  of  the  Erie 
Company,  to  say  the  least,  is  as  posi- 
tively denied  by  the  president  of  the 
company  an  it  is  affirmed  in  the  com- 


plaint, and  solar,  therefore,  as-  insol- 
vency formed  a  ground  for  the  re- 
ceiver's apppointuieiit  ii  was  removed: 

Held  also,  that  BO  far  as  tlie  resistance  of 
the  Erie  Company  to  the  action  brouyht 
to  recover  the  rent  is  concerned,  or  the 
resistance  by  the  directors  who  have 
been  held  not  to  be  duly  elected  by  the 
decisions  of  the  courts  against  Them, 
they  furnish  no  ground  forihe  appoint- 
ment of  a  receiver.  It  is  the  right  of 
every  party  to  a  litigaiioii  to  appeal 
from  adjudications  against  him.  (Id.} 

10.  Defenses  are  embarrassing  to  a  plain- 
tiff who  is  endeavoring  to  enforce  an 
honest  claim,  bin  the  right,  to  put  them 
iu  must  be  defended  notwithstanding 
they  mav  be  put  in  occasionally,  in  bad 
fait.li.     There  are  other  and  less  mis- 
chievous remedies  for  eiich  abuses  than 
the  appointment  of  receivers.     (Li.) 

11.  Where  the  plaintiff  brought  her  action 
against  the  defendants — a  city  railroad 
company — for  damages  alleged  to  have 
been    caused   by   serious    injuries    re- 
ceived by  her,  through  the  negligence 
and    carelessness    ot    the    defendants' 
servants,  in  starling  the  car  on  a  return 
trip  before  she  could  get  off,  by  reason 
whereof   she    was   thrown    upon    the 
paved  street, — her  leg  broken  and  other 
injuries  received. 

Held,  by  the  general  term  on  appeal  by 
the  defendants,  that  the  evidence  given 
upon  the  trial  was  sufficient,  not  only 
to  establish  the  fact  that  the  plaintiti 
was  not  thrown  from  the  ear  by  the 
starling  of  the  horses,  but  that  she  must 
have  jumped,  or  stepped  off,  of  her  own 
volition,  after  the  car  was  in  motion. 
(Dickson,  agt.  Broadway  <k  Seventh,  Ave. 
U.K.  Co.,  ante,  151.) 

12.  The  plaintiff  having  failed  to  prove 
upon  the  trial  that  the  injuries  of  which 
she  complained,   were  caused  by  the 
starting   of  the   horses,   the  judgment 
rendered    in  her  favor  wws    reversed 
and  a  new  trial  ordered,  costs  to  abide 
event.     (Id.) 

13.  Where  the  directors  of  a  railroad  com- 
pany are  sued  individually,  a  receiver 
cannot  be  appointed  to  take  charge  of 
the  affairs  of  the  road  ;  nor  can  one  of 
two  cestui  que  trusts  l>e  sued  without 
the    joining  of  the  cestui    que    trusts. 
(Gruesbeecl:  agt.  .Dunscomb.  ante,  302  J 

14.  Upon  the   application  of  a  railroad 
company  to  appropriate   lands  by  the 
exercise  of  the  right    of  eminent  do- 
main, delegated  to  it  under  the  general 
railroad  acts,  it  is  for  the  court  to  de- 
cide as  to  the  necessity  and  extent  of 
such  appropriation,  and  the  determiaa- 
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tion  of  the  board  of  directors  of  such 
company  is  not  conclusive  upon  that 
question.  (Ifennsalear  &  Saratoga  Co. 
agt.  Davis,  43  iV.  F.,  137 .) 

15.  The  acquisition   of    lands  for  specu- 
lation    or    salej  or    to    prevent  inter- 
ference bv  competing  lines  or  methods 
of  transportation,  or  in  aid  of  collateral 
enterprises,  remotely  connected   with 
the   running  or  operating   of  the  road 
although  they  may  increase  its  revenues 
and  business,  are  not  such  purposes  as 
authorize  the  condemnation  of  private 
property  therefor.   (Id.) 

16.  Accordingly,  where  a   railroad  com- 
pany having  one  of   the  termini  of  its 
road  upon  a  navigable  water-way  ex- 
tending into  the  territory  of  a  foreign 
power,  in  its  application  for  the  acqui- 
sition   of  certain  lands  siiuate  on   the 
ahore    of    such    water-way   near    the 
aaid  terminus,  alleges,  as  a   prominent 
reason  for  their  condemnation,  that  a 
charter  had  been  granted  by  such  for- 
eign  government  for  the  construction 
of   a  ship   canal    connecting   the  said 
water- wav  with  other  navigable  ware  3 
which,  when  completed,  would  greatly 
increase  the   business  of  the  railroad, 
and  that  the  lands  were  needed  for  the 
construction  of  slips  and  docks  for  the 
accommodation     of    vessels   bringing 
freight   to  or  taking  it  from   the  said 
road  and  of  tenement  a  for  the  employees 
of  the  railroad,  and    to  meet  the   re- 
quirements of  the  anticipated  increased- 
business,   and    it  appeared     from  the 
proofs  that  the  company  already  had.  at 
such  terminus,  a  convenient  and  acces- 
sible   water  front    and  docks,    which 
were  nt-ed  but  in  part,  and  were  capa 
ble  of  extension  on   Us  own  premises, 
and  it  did  not  appear  that  the  work  on 
the   ship  canal  referred  to   had    been 
commenced,  or  that  the  capital  to  con- 
struct it  had  been  secured. 

Held,  that  it  was  not  sufficiently  shown 
that  the  lands  were  required  lor  the 
present  or  prospective  business  of  the 
corporation  witnin  the  meaning  of  the 
statute,  and  they  could  not  be  taken 
against  the  will  of  the  owner.  (Id.) 

17.  The  taking  of  private  property  for 
public  uses  is  in  derogation  of  private 
right,  and   in  hostility  to  the   ordinary 
control  of  the  citizen  over  his  estate, 
and  statutes  authorizing  its  condemna- 
tion are  not  to  be  extended  by  inference 
or  implication.  (Id.) 

18.  Trustees  of  a  railroad  mortgage  given 
to  secure   the   bonds  of  the   company, 
who  proceed  to  foreclose  the  mortgage 
for  the  benefit  of  the  bondholders,  and 
who,  being   directed  in  the    decree  of 


foreclosure  to  bid  off  the  road  at  the 
foreclosure  sale  at  a  certain  eum,  if  no 
equal  bid  is  made  by  others,  do  accord- 
ingly make  the  bid,  receive  a  deed  from 
a  referee,  and  operate  such  railroad 
for  the  benefit  of  their  cextuU  7».«  trutt, 
must,  as  to  the  public,  be  regarded  as 
operating  the  road  us  owneis,  and  ren- 
der themselves  liable  as  common  car- 
riers of  all  goods  transported  over  the 
road  under  their  management.  (Rogers 
agt.  Wheeler,  43  N.  r.,  598.) 

19.  They  are  in  no  sense  receivers,  or  of- 
ficers of  the  court,  entitled  to  the  im- 
munities  from  the   ordinary  liabilities 
of  persons  conducting    such   business, 
if    any,    belonging     to    such    officers. 
(Id.)  " 

See  NEGLIGENCE.  (Id.) 

20.  On  a  question  whether  an  action  can 
be  maintained  or  not  against  the  offi- 
cers of  a  railroad  eompam,  to  compel 
them   to  account  for  their  official  con- 
duct, in  the  management  and  disposi- 
sit  ion    of  its  funds   and  property,  and 
upon  allegations  of  abuse  of  trust:  and 
gross  uiisoouduit,  to   obtuti  their   sus- 
pension  and    removal   from  office,    if 
the   plaintiff   stands  in   the  rel.ition  to 
the  defendants,  of  a  creditor  o."  stock- 
holder   of    the   company,    authorizing 
him  to   bring  the  suit.,  the  court  has  no 
right  to  look  into  his  motive   in  bring- 
ing  it.  (Ramsey  agt.  Gould,   57  Barb., 
398.) 

21.  And  although  in  moving  such  action 
tiie  plaintiff's  malice  is  gratified,  or  his 
independant  litigations  incidently  sub- 
served,    still,   unless     the   court    can 
plainly  see  that  he  has  no  meritorious 
cause  of  action,  or  that  he  is  estopped 
from  prosecuting  it    his  prosecution  of 
it  will  not  be  deemed  a  perversion  or 
abuse    of    the     process    of  the  court. 
This  is  equally  true  in  a  court  of  equi- 
ty, as  in  a  court  of   law.    (Id.) 

22.  The  inquiry  in  each    court  must  be 
with    reference  to  the   plaintiffs  right 
of   action,  and    whether   in   it   are  in- 
volved interests  entitled  to  the  protec- 
tion of  the  court,  and  not  to  his  ulterior 
motives  and  purposes  in    bringing  the 
suit.  (Jd.) 

23.  If,  in  an  action  against  the  officers  of 
a    railway  company,  to    compel   them 
to   account   for   their   official    conduct 
and  to  obtain  their    suspension     and 
removal   from  office,  on  tiie   ground  of 
misconduct   and    abuse  of     trust,   the 
plaintiff  is,  in  fact,  the  owner  of  bonds 
and  stock  of  the  company,  he  is  person- 
ally interested  in  obtaining  the   relief 
sought  by  him  ;  and  this  being  so,  the 
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court,  in  inquiring  whether  the  action 
is  prosecwteu  for  the  purpose  of  ob- 
taining that  relict,  or  for  the  mere  ab- 
stract purpose  of  '"bringing  men  to  jus- 
tice," must  l<x>k  to  the  cause  of  action 
shown,  and  the  judgment  demanded  in 
the  complaint,  rather  than  to  motives  or 
purposes  elsewhere  avowed  or  shown 
to  exist.  (/</.) 

24.  In  such  an  action  the  plaintiff  has  no 
inequitable     advantage    which     he   is 
seeking  to  enforce  against  the  defend- 
ants.    His  buying  tin  stock  and  bonds 
of  the  company  was  no  wrong   done 
them,  with    whatever  intent    it  was 
done.    The  relative  ritfh  a   of  he  par- 
ties are  the  same  as  if  the  suit   were 
brought  by  the  plaintiff's  vendor.     The 
intent  with  which    he  purchased   does 
not  change  or   affect   those  rights,  or 
raise   any  equities   respecting  them,  in 
favor  of  the  defendants.     In  regard  to 
them   his   hands   are  "  clean,"  and  the 
rule  of  equity  requires  no  more.  (Id.) 

25.  His   bringing  the  suit,  after  having 
become   invested  with  the  bonds  and 
stock,    is   not  bad  faith,  such    as   the 
courts  will  relieve  against.  (Id  ) 

26.  There  are  no  cases  where  the  courts 
have  perpetually  stayed  proceedings  as 
being  against  yood  faith,  except  where 
the  smts  were  brought  in  viol.ition  of 
some  arrangement   or    understanding 
between  the  parties.    (Id.) 

27.  If  the  plaintiff  can,  as  a  stockholder, 
bring  the  officers  of  a  corporation  into 
court,  for  any  portion  ot   the  relief  de 
manded  in  the  complaint,  the  case  can- 
not   be    summarily   disposed   of  by   a 
dismissal  of  the  complaint,  or  an  order 
perpetually  staying  proceedings  iu  the 
action.  (Id.) 

28.  Where  the  plaintiff  brings  the  action 
on  his  own  behalf  and  on  behalf  of  all 
othr.rs  having  a  common  interest,  and 
he  alleges  that  the  officers  named  as  de- 
fendants control  the  company,  he  may, 
as  a  stockholder,. maintain  the  action  for 
such  portion  of  the  relief  demanded  as 
does   not  depend  upon  the  authority  of 
the    statute    relative,  to  "  proceedings 
against    corporations    in    equity,"    al- 
though he  be  not  a  creditor  of  the  com- 
pany. (Id.} 

29.  The  defendant  was  running  a  rail- 
road belonging  to  another  corporation, 
and  using  it   tor  the  ordinary  purposes 
of  a  railroad,  for  its  own  benefit,  under 
and  by  yirtue  of  a  written  agreement 
•with  the  owners,  and  for  a  period  of  lime 
only  fixed  by    the   terms   of   a  lease 
made  to   another  corporation,  and    as- 
signed to  the  defendant,  who  agreed  to 
pay  the  reut  reserved  iu  said  lease. 


Held,  that  the  defendant  was  a  lessee  of 
such  road,  within  the  meaning  and  in- 
tent oi  the  general  railroad  act  of  1850, 
and  the  act  of  1864,  amending  the  same 
and  extending  its  provL-ions  to  the 
lessees  of  any  railroad.  And  that  aa 
such  lessee,  it  was  liable  for  the  value 
of  a  cow  killed  by  its  engine  upon  the 
track,  in  consequence  of  the  defendant's 
neglect  to  maintain  fences  and  cattle 
guards  as  required  by  the  statute. 
(Bivrchfield  agt.  Northei-n  Central  lt.it. 
Co.,  bl  Barb.,  589.) 

30.  The  term    lessees,  in  the  statute,  is  to 
have  such    a  construction  as   was   in- 
tended   by  the   legislature  to  meet  the 
then  known  and  existing  condition    of 
things ;    to  meet  the  case   of    parties 
using  a  road,  as  the  substitute  for  the 
owners,  and   exercising  the   rights   of 
owners,    under  some  right  or   permis- 
sion, for  a  consideration  to  be  paid  to 
the  owners.  (Jd.) 

31.  In   an  action  to  recover  damages  for 
a  personal  injury  occasioned  by  negli- 
gence, if  the    facts  pioved   establish 
negligence  on  the  part  of  the  defeud- 
dant,  the   court  should    not    order  a 
nonsuit     unless    the   conduct    of    the 
plaintiff  was,  per  se,    negligence   con- 
tributing to  the  injury.  (Phillips  agt. 
llennselaer  and  Saratoga  Railroad  Co., 
57  Barb.,  644.) 

32.  It  is  the  duty  of  a   passenger  who 
intends  taking  the  cars  upon  a  railroad, 
to  use  reasonable  diligence  in  inquiring 

•  as  to  the  time  and  manner  of  entering 
and  taking  his  seat  therein.  But  if  the 
railroad  company  has  made  no  rules 
and  regulations  on  that  subject ;  or,  if 
made,  has  given  them  no  publicity  by 
signs,  card-boards  or  oiher  notices,  as  to 
a  particular  station  at  which  they  re- 
ceive and  discharge  passengers;  then 
the  case  is  left  to  be  setiled  by  the 
common  law  duties  and  obligations  of 
the  railroad  corporation,  and  the  rights 
of  the  passenger  who  has  purchased  a 
ticket,  and  is  en! hied  to  be  carried 
therefore,  in  the  cars.  (Id.) 

33.  In  such  a  case  the  passenger  is  left  to 
find  out.  as  best  he  can,  as  to  the  side, 
and  place,  and  time,  at  which  he   may 
enter  the   cars  ;   and  he  is  justified  in 
relying  bpon  his    observation  of    the 
custom  of  the  company  on  prior  occa- 
sions, as  to  the  tiiuu,  place  and  manner 
of  receiving  and  discharging  .passen- 
gers at  the  same  place,  and  may  .issume 
such  to  be  the  rules  and  regulations  of 
the   company,  in  that  respect,  and   act 
upon  that  assumption,  provided  he  acts 
with  such  prudence  and  care  as  a  rea- 
sonable   uiau     is   bouud  to    exercise. 
(Id.)   ' 
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34.  Where  there  was  an  absence  of  any 
passenger     platform,  to     indicate    the 
proper  place  for  passengers  to  enter  the 
cars;   and  though  there  was  a  narrow 
plank    walk  on   the  east   side  of    the 
track,  it  was  the  custom  of  the  railroad 
company  to  receive  and  discharge  pas- 
sengers on  hoi  h  sides  ;  and  the  plaintiff 
himself  on  former  occcasions,  had  been 
received  and  discharged  on  the  east  side 
of  the  track,  as  had  other   passengers, 

.  all  along,  for  a  distance  of  over  200 
feet: 

Held,  that  the  company  having  permit- 
ted, if  they  had  not  actually  adopted, 
this  method  of  receiving  passengers  at 
the  station  in  quest  on,  they  must  lie 
regarded  as  responsible  for  the  safety 
of  the  regulation.  That  it  amounted 
to  an  invitaiion,  at  least  to  those  who 
had  been  thus  received  and  discharged, 

•  to  enter  the  cars  upon  either  side  of  tiie 
track.  (Id.) 

35.  Although  ordinarily,   the   conceded 
fact  that  a  passenger  attempting  to  get 
upon  a  train  while  it  is  in    motion,  is, 
per  se,  such  an  set  of  negligence  on  his 
part  as  to  bar  a  recovery  for   injuries 
sustained,  yet  this  is  not  an  invariable 
rule      What  is   common   or  ordinary 

.  neglect,  is  much  more  matter  of  fact 
than  of  law.  And  in  such  a  case, 
where  the  negligence  of  the  plaintiff  ia 
claimed  to  have  contributed  to  the  in- 
jury all  the  facrs  and  circumstances 
constituting  negligence,  or  those  that 
are  proper  to  be  considered,  should  be 
left  to  the  jury.  (Id,) 

36.  Where  the  plaintiff  offered  to  prove 
that  before  the  time  of  ihe  injury   sued 
for,  he  had  got  on  and  off  the  cars,  at 
that  place,  when  they  stopped  no  more 
than  they  did   at,  the  time  in  question'; 
and  that  he   had  knowledge  that  they 
frequently  did  not  stop,  any  more  than 
to  elow  down,  as  they  did  at  this  time. 

Held,  that  the  judge  erred  in  rejecting  the 
evidence  offered,  and  directing  a  non- 
suit. That  he  should  have  submitted 
the  testimony  to  the  jury,  upon  a 
proper  charge'  as  to  the  law.  (Id.) 

Bee  ADIRONDACK  COMPANY.  (Id.) 
BOND.  (Id.) 

MUNICIPAL  CORPORATIONS.   (Id.) 
TOWNS.  (Id.) 
ASSESSMENT  (2  Lansing.) 
COMMON  CARRIER.     (Id  ) 
MASTER  AND  SERVANT.  (Id.) 

RAPE. 

1.  On  the  trial  of  a  prisoner  opon  an  in- 
dictment for  an  assault  and.  lattery 
with,  tit*  intent  to  commit  a  rape,  if  the 


evidence  is  clearly  insufficient  to  war* 
rant  or  justify  a  conviction  for  that 
offense,  an  exception  to  the  refusal  of 
the  court  so  to  rule,  or  charge,  is  well 
taken  the  same  as  though  it  had  been  a 
civil  action  : 

Held,  that  this  case  was  entirely  bare  of 
any  and  ull  evidence  to  prove  an  in 
tent  to  commit  a  rape.  Takinir  the  tea 
tiinony  of  the  girl  herself,  in  its  full 
est  length  and  breatlfh,  it  was  no 
clear,  beyond  doubt,  that  even  a  eim 
pie  assault  and  baitery  was  cum  mil  ted 
(Reynolds  agt.  Tlie  People,  ante,  179.) 

2.  It  is  quite  certain,  however,  that  had 
the   prisoner   had   sexual    intercourse 
with  her  at  the  time,  with  no  more  re- 
sistance on  her  part  than  appears  from 
her  testimony,  he  could  not  justly  have 
been  convicted  of  a  rape,  within   the 
rule  established  in  the  People  agt.  Mor- 
rison, 11  Park,   Cr.  It.,  tiJ5,)  and  the 
People  agt,  Abbott.  (19  Wend..  19:2 )    At 
most  the  testimony  would  have  made 
but  a  "mixed  case,"  and  her  quasi  a*-, 
sent  would  have  been  presumed  from  ' 

such  mere  passive  resistance.  (Id.) 

3.  Where  the  indisputable  evidence  in 
such  a  case,  is  such  as  to  raise  only  A 
suspicion  or  conjecture  ot  the  criminal 
intent,  it  is  clearly  insufficient,  and  the 
court  should  so  charge  the  jury.    (Id.) 

4.  Where  the  court  under  the  evidence, 
submit  to  the  jury  the  felonious  intent 
to  commit  a  rape,  (together  with  the' 
crime  of  assault  and  battery,)  against 
the  prisoner's  objection  and  exception, 
and  the  jury  lir.d  a  verdict  against  the 
prisoner  tor  simple  assault  and  battery, 
it  is  error  for  which  the  judgment  will 
be  set  aside  and  a  new  trial  ordered. 
It  was  calculated  to,  and  the  presump- 
tion is  that  it  did  prejudice  the  prison- 
er's defense  on  the  other  branch  of  the 
case.     (Id.) 

RATIFICATION. 

See  PRINCIPAL  AND  AGKNT.   (43  N.  T.) 
INFANCY.    (Id.. 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES.     ('2  Lansing.) 
LIMITATIONS,  STATUTE  OF.    (Id.) 

REAL  ESTATE. 

1.  An  instrument  in  writing  by  which  a 
lessee  for  lives,  of  land,  assumes,  with 
the  assent  of  the  lessor,  to  convey  to  a 
purchaser  all  the  wood  and  timber 
thereon,  with  authority  to  the  pur- 
chaser, at  any  time  thereafter,  to  enter 
upon  the  premises  and  take  off  the 
same,  covers  such  an  interest  in  land 
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"as  constitutes  a  freehold  estate.   (Good- 
year agt.  Votburyk,  57  Barb.,  243.) 

2.  No  writing   less  than  a  deed   legally 
executed    is    sufficient    to    divest  the 
grantor  of  such  an  estate.    (Id.) 

3.  If  the  instrument  by  which  it  is  at 
tempted  to  be  conveyed  is  not  attested 
bv  at  least  one  witness,  it  will  not  take 
effect,  aa  against  a   purchaser  or  111- 
cumbrancer   until   it    is    properly   ac- 
knowledged by  tlie  grantor.    (Id.) 

See  STANDING  TREES.  (Id.) 
ASSESSMENT.     (2  Laming.) 

EECEIPT. 
Set  PRINCIPAL  AND  AGENT.  (57  Barb.) 

RECEIVER. 

1.  Where  the  plaintiff,  <i  foreign  corpora- 
tion, brought  au  aciion  against  one  of 
its  stockholders  to  recover  au  install- 
ment due  on  stock,  subscribed  for  by 
Lim,  and  the  only  defense  relied  on 
was  that  a  creditor  of  the  plaintiff  tad 
obtained  a  judgment  against  it ;  and  on 
proceedings  supplementary  to  the  ex- 
ecution thereon,  au  order  had  been 
made  restraining  tlie  defendant  from 
paying  the  debt,  a  receiver  had  been 
appointed  and  had  duly  qualified  in 
euch  proceedings,  though  no  demand 
was  ever  made  by  such  receiver  upon 
the  defendant  for  the  said  debt : 

Held,  that  plaintiff  was  entitled  to 
recover,  and  that  the  defendant  conld 
have  'taken  the  order  of  the  court 
directing  tlie  payment  by  him  of  the 
amount  of  the  debt  which  would  have 
protected  him  in  such  pay  men i.  (Glen- 
vilU  Wuolen  Co.  agt.  Itiuley,  43  lY".  Y., 

206.) 

See  FORECLOSURE.   (Id.) 

FOREIGN  CORPORATIONS  (57  Barb.) 
PARTNERSHIP.    (Id.) 
DEBTOR  AND  CREDITOR.  (58  Barb.) 
PROMISSORY  NOTES.    (Id.) 
PRACTICE.    (2  Laming.) 
COMMON  CARRIERS.    (Id.) 

RECORDING    ACTS. 

I.  The  assignee  of  a  mortgage  is  a  pur- 
chaser of  •'  real  estate,"  wiihin  intent 
of  section  1  of  the  recording  act  (1  It. 
S.,  756J ;  and  the  assignment  being 
made  in  good  faith,  and  tor  a*  valuable 
consideration,  he  is  protected  by  the 
record  thereof  against  H  release  subse- 
quently made  by  his  assignor.  (Belden 
agt.  Meeker,  2  Latuing,  471.) 


2.  The  principles  of  the  recording  acts 
are  extended  by  the  ltevi?ed  Statutes 
to  assignments  "of  mortgages.  Upon 
this  point  Vandfrlemp-A^.  Sl'tllon  (11 
Paiye,  38,).  reaffirmed,  and  IJoyt  agt. 
Iloyt  (8  Bosw.  577),  distinguished  and 
explained.  (Id.) 

REDEMPTION  OF   LANDS. 

See  EJECTMENT.  (2  Lansing.) 

REFEREE. 

1.  Where  the  evidence,  on  a  trial  before 
a  referee,  was  grealy  conflicting,  and 
its   weight  depended    almost  entirely 
npon  extrinsic  circumstances,  and  the 
degree   of  credit  to   winch    witnesses 
were   emiiled,  of  which    the  referee, 
•who    saw    their    deportment    on    the 
stand,  and  who  lived   in  the  vicinage, 
wa<*  better  qualified  to  judge  than  any 
reviewing   court  couid    be,    WHO  saw 
the  witnesses  only  upon  paper: 

Held,  that  upon  well  established  author- 
ity the  case  could  not  be  reviewed,  on 
appeal,  npon  the  facts.  (Terry  agt. 
Mctfiel,  58  Barb.,  241  ) 

2.  Whenever,  in  the   facts  found   by  a 
referee,   it  is  seen  that  there  has  been 
a  conflict  in  the  testimony  of  the  wit- 
nesses, it  is   well   established  that  the 
finding  ot   the  referee,  who  has  seen 
the  witnesses,  observed  their  manner 
ana  dispositions  in   testifying,  and  had 
better  opportunities  than  the  court  for 
learning  their  character  for  veracity, 
must  be  sustained.   (Baker  agt.  Saucer, 
58  Barb.,  248  ) 

3.  It  portions  of  the  evidence,  standing 
alone  tend  to  sustain  the  findings  of  the 
referee,  that  is  sufficient.     It  is  not  the 
duty  of  the  reviewing  court  to  go  fur- 
ther.   (Id.) 

4.  If,  from  the  evidence  on  paper,  it  even 
appears  that  the  weight  of  evidence  ia 
against   the  referee's    tinning,  the  ap-. 
pellate  court  will  not  interfere  so  far 
us  to  reverse  ;  unless  such  weight  is  BO 
striking  and  palpable  as  to  excite  sur- 
prise.  (Id.) 

See  APPEAL.    (Id.) 

APPEAL.    (~  Lansing.) 
COSTS.  (Id.) 

REFORMING  INSTRUMENTS. 

1.  The  authority  which  a  court  of  equity 
has,  to  reform  a  written  instrument 
does  not  extend  to  any  alteration  of  a 
contract  but  only  to  making  the  cou- 
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tract  iu  which  a  mistake  has  occurred, 
correct,  by  conforming  it  to  what  was 
artiinlly  agreed  upon  between  them. 
(Garner  agt.  Uird,  57  Sari),,  277.) 

See  BOND.  (Id.) 

RELEASE     OF     MORTGAGED 
PREMISES. 

See  RECORDING  ACTS.  (2  Lansing.) 

RELIGIOUS  CORPORATIONS. 

1.  Where  a  corporation  is  not  made  a 
party,  its  property  cannot  be  taken 
from  it  and  put  into  the  hand:)  of  re- 
ceivers. (Groesbeeck  agt.  Dunscomb, 
ante,  302.) 

52.  The  legal  estate  of  every  corporate 
body  is  vested,  not  in  tlie  individual 
corporators,  but  in  the  corporation 
itsell  ;  the  estate,  however,  is  a  trust 
for  the  benefit  of  the  corporators.  (Id.) 

3.  By  the  wise  policy  of  the  law,  corpo- 
rat'e  bodies  are  forbidden  to  be  seized 
to  a  line  ;   but,  by  a  like  policy,  this  law 
penims  them  10  be  vested  with  a  trust. 
(Id.) 

4.  Where  a  plaintiff  desires  to  establish 
his  claim  to  be  a  corporator,  or  to  preach 
in  the  church  of  the  corporation,  or  to 
have   a    receiver    appointed    to    take 
charge   of  the   corporate  property,  lie 
cannot  have   such   relief  in  an  action 
against  private  individuals.     (Id.) 

5  Where  property  is  described,  in  a  com- 
plaint, as  being 'in  the  possession  of  de- 
fendunis  and  their  associates,  styling 
them  "The  Rector,  Churchwardens 
and  Vestrymen  of  Trinity  Church," 
and  where  it  is  not  alleged  that  they 
are  not  entitled  to  these  offices,  their 
possession  and  acts  are  those  of  the  cor- 
poration, and  the  corporation  alone  is 
the  patty  to  be  held  responsible  for 
them.  (Id.) 

6.  Persons,  either  members  of  or  friendly 
to  a  Sunday  school  connected  with  the 
plaint  ill',  a  religions  corporal  ion  en- 
titled lo  avail  itself  of  the  provisions 
of  chapter  122  of  the  laws  of  1850,  as 
amended  by  chapter  235  of  the  laws  of 
1860,  authorizing  religions  corporations 
to  increase  the  facilities  of  public  wor- 
ship, signed  a  subscription  tor  money 
to  be  appropriated  to  ihe  erection  of  a 
building  tor  Sunday  school  purposes  of 
the  said  church,  which  subscription 
paper  was  entitled  as  "subscriptions 
and  donations  to  the  Suud.iy  school 
buildiiig  fund"  of  said  church  UCTIOI-S 
Were  noutii-u  that  receipts  would  be 


given  them  by  the  finance  committee 
of  the  plaintiff'.  The  «ul>seripi ions  were 
l>y  the  signers  paid  over  to  die  defend- 
ant, who  was,  at  the  time,  treasurer  of 
the  plaintiff,  and  subsequneily,  he  hav- 
ing ceased  to  be  treasurer,  and  refused 
to  pay  over  or  account  for  the  amount 
of  such  subscriptions  paid  in: 

Held,  that  theee  circumstances  gave  to  the 
plaintili  sufficient  title  lo  recover  the 
same  of  the  defendant,  (lirctor,  &c., 
agt.  Crawford,  43  Ar.  Y.,  47 fi .) 

7.  And  this,  although  the  original  con- 
tributors had,  some  of  them,  directed 
the  defendant  not  to  pay  over  their 
subscriptions,  and  the  Sunday  school 
had  a  voluntary  orgaitiz  <iK>n  inde- 
pendent of  the  church.  (Id.) 

RENTS. 

See  ASSESSMENTS.  (43  Jf.  Y.) 
EJECTMENT.  (2  Lansing.) 

RESCISSION. 

1.  Where,  after  a  contract  has  been  en- 
tered into  between  two  parlies,  notice 
is  given  !>y  one  of  them  that  the  con- 
tract is  rescinded  on  his  part,  he  is  liable 
for  such  damages  and   loss  only  as  the 
other  party  has  suffered    by   reason  of 
such  rescinding  of  the  contract,  and  it 
is  the  duty  of  snch  other  party  upon 
receiving  such   notice,  to  save  the  for- 
mer as  far  as  it  is  iu  his  power,  all  fur- 
ther damages  though  the  performance 
of  this  duty  may  call  for  affirmative 
action  on  his  part.    (Dillon  agt.  Ander- 
son, 43  iV.  Y.,  232.) 

2.  When  notice   of  the  rescinding  of  a 
contract  is  given  to  such  an  agent  or 
employe   of  one  of  the    parties   as  is 
authorized   to   stand   in  his   place  and 
represent  hi.n  in  his  business,  or  in  the 
particular  brand)  of  it  connected  with 
the  subject  matter  of  the  contract,  it  is 
sufficient,    though  such    notice   is   not 
brought  home  to   the    puny    himself. 
(let.} 

See  VENDOR  AND  VENDEE.   (Id.) 

RESIDENCE. 
See  EVIDENCE.  (2  Lanting.) 

RES  JUDICATA. 
See  HIGHWAY.  (2  Lansing) 

ROAD   DISTRICT. 
See  HIGH  WAY.  (2  Lansing.) 
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SAL/E. 

See  CORPORATION.    (43  &.  Y.) 
DELIVERY.  (Id.) 

'SCIENTER. 
See  FRAUD.  (57  Barb.) 

SEDUCTION. 
See  EVIDENCE.    (2  Lansing.) 

SERVICE. 

1.  By  the  Code  (§  112)  service  of  notice  of 
trial  by  mail  may  be  made  sixteen  days 
before  the  day  of  trial,  including  the 
day  of  service :  Mid   snch   service   is 
good,  although  the  last  (10th)  day  falls 
on  Sunday   before  Monday  for  which 
the  cause  i's  noticed.    Therefore  service 
made  by  mail,  on  the  4th  of  the  month, 
for  trial  on  Mondav  the  20th,  is  good. 
(Central  Bar-k  of  Weslchttster  Co.  agt. 
Aide  A,  ante,  102.) 

2.  It  seems  that  the  2d  subdivision  of  sec- 
tion 407  of  tije  Code,  providing  for  the 
computation  of  time,  that  ''if  the  last 
day  he  Sunday  it  slinll  be  excluded," 
does   not  apply  to  notice  of  trial  by 
jury.     (Id.) 

See  CONTEMPT.  (2  Lansing.) 

SET-OFF. 

See   COUNTER-CLAIM.  (43  N.  T.) 
EQUITABLE  SET-OFF.    (Id.) 

1.  The  statute  of  set-off  proceeds  upon  the 
equitable  principle  of  not  allowing  one 
party  to  recover,  from  another,  money 
due,  while  at  the  same  time  he  with- 
holds from    such   oilier   that    which    is 
legally  and  equitably  his  due  from  him- 
self.    (Gutchess  agt.  Uaniels.  58  Barb., 
401.) 

2.  In  every  case  where  there  is  a  good 
cause  Of  action,  and  also  a  valid  claim 
which  is  the  subject  of  set-off,  in   the 
hands  of    the    defendant,    there   is   a 
mutual  violation,  of  the  obligation   to 
pay.    (Id.) 

3.  An  agreement  by  commission  merch- 
ants to  sell  grain  to  be  shipped  to  them 
by  another  firm  ;  to  apply  one  half  of 
the   net  proceeds  of  the  sales  upon  a 
prior  indebtedness  of  the  consignors; 
and  that  the  other  half  shall    be  paid 
over  to  the  latter,  and  not  otherwise  ap- 


plied, is  not  binding  upon  the  con- 
signees, so  as  to  deprive  them  of  their 
legal  right  to  set  off  the  prior  indebted- 
ness, against  the  demand  of  the  con- 
signors in  the  Lands  of  an  assignee. 
(&.) 

4.  In  an  action  to  recover  a  balance  due 
upon  a  contract  for  sale  of  two  separate 
patented  processes,  described  in  a  single 
written  agreement,  for  an  entire  sum 
payable  in  installments : 

Held,  that  the  vendee  was  entitled  to  set- 
off  damages  arising  out  of  the  vendor's 
fraudulent  representations  as  to  one 
of  the  proce>ses,  although  the  other 
proved  to  be  more  valuable  than  the 
price  paid  for  both.  (Hawleyagt.  Wood- 
ruff,  2  Lansing,  419..) 

SEVERANCE. 
See  CAUSE  OF  ACTION.     (43  N.   Y.) 

SEWERS. 

See  STATUTE.     (58  Barb. 

SHAKERS. 
See  APPRENTICE.  (43  N.  Y. ) 

SHEEP. 

See  CONVERSION.    (57  Jinrb  ) 

SHERIFF. 

1.  A  deputy  sheriff  is  as  much  entitled, 
in    respect    to  liabilities    incurred    by 
doing  an  act  in  his  official  capacity,  to 
the  protection  of  the  three  years  statute 
of  limitation*  contained  in  subdivision 
1   of  section  92  of  the  Code,  as   the 
sheriff.     (Cumminq  agt.  Brown,  43  N. 
F.,514.) 

2.  The  seizure  by  the  sheriff  under  an  at- 
tachment, of  property  supposed  to   be 
that  of  the  debtor,  is   "  an  act  in    his 
official   capacity"  within   the  meaning 
of  that  section  of  the  Code,  and  an  ac- 
tion for  conversion  against  him    by  a 
third   person  claiming   the  property  to 
be  his,  and  not  the  debtors,  must  be 
brought  within  three  years.    (Id.) 

3.  A  sheriff,  hfter  having,  in  the  manner 
prescribed  by  section  235  of  the  Code, 
executed  an   attachment  upon  a  debt 
due  from  a  third  person  to  the  defend- 
ant therein,  may   maintain   an  action 
against    such  debtor,   to    recover  the 
amount  of  debt  attached,  or  BO  much 
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thereof  as  will  be  eufficient  to  satisfy 
the  judgment  in  the  attachment  suit; 
provided  there  WHS  in  facr.  uu  indebted- 
ness existing  from  such  debtor  to  t-he 
defendant  in  the  attachment  suit,  at 
tiie  time  the  attachment  and  notk-e 
.  were  served  on  the  former.  (Lansing 
agt.  Streeter,  57  Barb.,  33.) 

4.  When  an  attachment  is  thus  executed 
by   serving  upon  tlie  debtor  a  copy  of 
the   warrant,  and   a  notice   therewith 
Showing   the  property   levied   on,   the 
sheriff  acquires  a  specific  lien  upon  the 
debt,  if  there  is  one  ;  and  thai  is  a  suffi- 
cient interest  to  enable  him  to  main- 
tain   an   action    for    its    recovery,   or 
enough  thereof  to  satfsfy  the  judgment 
recovered  in  the  attachment  suit.    (Id.) 

5.  In  order  to  enable  the  sheriii  to  bring 
the  action,  however,  lie  must  have  ac- 
tually levied  upon  such  debt  or  prop- 
erty and  subjected  it  to  the  attachment 
iu  his  hands.  (Id.) 

6.  But  where,  in  such  an  action,  the  sole 
cause  of  action  alleged  in  the  complaint 
was  that  at  the  time  of  service  of  the 
attachment   the  defendant  in   such  ac- 
tion was  indebted  to  the  defendant  in 
.the  attachment   suit,  for  properly  re- 
ceived and  convened  into  money,  and 
for  money  had  aud  received,  jn  tiie  sum 
of  more  than  $500,  and  that  he  had  re- 
fused to  pay  the  same  to  the   plaintiff'; 
and  the  referee  failed  to  tind  that  the 
defendant  Was  indebted  to  the  defend 
ant  in  the  attachment  suit,  at  the  time 
the  attachment  and  notice  were  served 
on  him,  but  merely  found  tliat  the  for- 
mer had  in  his  hands  a  specified  sum, 
the  property  of  and  belonging  to  the 
latter : 

Held,  that  ao  cause  of  action  was  shown. 
(Id) 

7.  Where  properfy  fraudulently  assigned 
has  been  converted  into  money  by  the 
assignee,  or  the   money   has  been  con- 
verted  into   other  properly    which   is 
claimed   by  the  assignee  to   belong  to 
him,  before  an  attachment  in  an  action 
by  the  creditor  is  issued,  the  attachment 
cannot  be  levied  upon  the  money  or 
property  so  held  as  tiie  proceeds  of  that 
assigned,  aud  the  sheriff  can   maintain 
no   action  against    such    assignee    by 
virtue  of  the  attachment  in   his  hands, 
to  recover  such  proceeds.    (Id.) 

8.  In  such  a  ease  the  avails  are  held  by 
the  fraudulent  assignee  as  trustee  for 
the  creditors  of  the  assignor,  and  can 
be  reached  only  by  an   action  in  the 
nature  of    a  creditor's    bill,    which   a 
sheiitf  cannot  maintain.    (Id.) 

6   Where  nothing  but  the  debt  is  attached, 


the  sheriff  can  only  maintain  an  action 
against  the  alleged  debtor  by  proving 
the  existence  of  a  deb;  from  liini  to  the 
defendant  in  the  attachment  suit  which 
the  latter  could  enforce  by  action. 
(Id.) 

See  INSOLVENT  DEBTOR.      (2  Lansing.) 

SHIPPING. 
Set  VESSELS.    (43  N.  Y.) 

SLANDER. 

1.  In  an  action  for  slander  it  is  proper  to'' 
allow  the    plaintiff,  i.fter   giving  evi- 
dence to  prove  tlw  speaking  of  the  ac- 
tionable   words    alleged    in  the   com- 
plaint, to  prove  the  repetition  of  the 
same  scandalous  charge  on  oilier  oc- 
casions,  and  subsequent  to   the   com- 
mencement of  the  action.  (Johnson&ul. 
Brown,  57  Barb.,  118.) 

2.  Though  the  plaintiff,  in  such  an  action, 
cannot  prove  the  speaking  of  other  and 
different  actionable  words,  charging  a 
different  offense,  yet    he  may  prove    a 
repetition  of  the  same  charge      This  is 
allowed  not  for  the  purpose  of  proving 
a  general  malicious  feeling  or  intention, 
on  the-  part  of  the  defendant  towards 
the   plaintiff,  but  to  show  the  degree 
of  malice   with  which   the  slander  in- 
volved in  the  action  was  uttered.  (Id  ) 

3.  It  is  not  erroneous  for  tiie  jndge  to 
charge  the  jury,  in  an  action  for  slander, 
that  even  if  the  words  were  spokcu'  . 
with  the  qualification,  "  if  reports  were 
true,"  that   will  not  change  the  actiou- 
able  nature  of  the  words.    (Id.) 

4.  A  charge  is  equally  slanderous  and  ac- 
tionable, whether  made  in  that  form, 
or  without  the  qualification.    Nor  cau 
the  mere  fact  of   uttering  an  actionable 
charge  in  that  hypothetical  form  go  in 
mitigation  of  the  damages.    (Id.) 

5.  The  mere  form  in  which  a  slanderous 
charge  is    uttered   has   nothing   to  do 
with  the  question  of  damages.    (Id.) 

SPECIAL  PARTNER. 

1.  The  remova!  of  the  place  of  business 
of  a  "limited  partnership"  from  the 
county  where  it  was  i  stablished,  and 
where  the  certificate  required  by  the 
statute  has  been  duly  Hied  in  the  county 
clerk's  office,  to  another  county,  and 
the  continuance  of  business,  there, 
without  filing  in  the  clerk's  office  of 
that  county  any  new  certificate,  renders 
it  a  general  partnership,  and  the  special 
partners  liable  as  general  partners. 
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( Van  Riper  agt.  Poppenhauten,  43  If. 


SPECIFIC  PERFORMANCE. 

J.  A  parol  promise  by  the  owner  of  land 
to  "  give  "  it  to  another,  accompanied 
by  actual  delivery  of  the  possession 
tnereof  to  him.  will  be  enforced  in 
eqnitv  by  a  decree  for  specific  perform- 
ance, where  the  promisee,  induced  by 
each  promise,  has  made  substantial 
improvements,  and  considerable  expen- 
ditures upon  the  premises  wiih  the 
knowledge  of  the  promisor.  (Freeman 
agt.  Freeman,  43  N.  Y.,  34.) 

2.  Accordingly,  where  the   plaintiff  had 
placed  his  son,  and  son's  wife  (the  de- 
fendants) in  possession  of  a  lot  of  land, 
telling  them  it  should  be  theirs  as  long 
as  they  lived,  and  that  '•  he  had  bought 
the  place  for  them,  an^  gave  it  to  them," 
and  they  had  thereupon  kept  possession, 
partially  cleared   the   land,  and   made 
some  other  improvements  upon  it: 

3.  The  real  ground  upon  which  equitable 
jurisdiction  is  exercised  in  such  cases, 
either  of  sale,  or  of  gift,  is  to  prevent 
a  fraud  betng  practised  upon  the  parol 
pnrchaser,  or  donee,  by  inducing  him 
to  expend  his  money  in  improvements 
upon  tiie  faiih  of  the  promise,  and  then 
depriving  him  of  the   benefit  of  such 
expenditures,  and  securing  them  to  the 
seller  or  donor.  (Id.) 

4.  Where  the  defendant  made  an  execu- 
tory contract  with  B  and  C  for  the  sale 
of  a  piece  of  land,  they  taking  immediate 
possession,      and     C   afterward    died, 
leaving  the  plaintiff  (then  a  minor)  his 
heir,  and  his   widow  and   B  were  ap- 
pointed his  administrators,  and  defauirg 
Laving    been    made  in   the   payments 
under  the  contract  subsequent   to  C's 
death  ;     mid    the     defendant     having 
notified  B  that  the  payments  in  arrear 
must  be  paid  within  a  fixed  time,  or  he 
would  re-enter,  and  B  having  failed  to 
pay    and    assenting    to  the    re-entry, 
which  was  made : 

Held,  that  the  contract  was  at  an  end,  and 
the  plaintiff,  as  heir  of  C,  was  uot  en- 
tied  to  specific  peubrmance. 

Held  further,  that  she  was  not  entitled  to 
a  return  of  the  moneys  paid  by  her 
father  in  his  lifetime  under  the  contract. 
Mavens  agt.  Patterson,  43  N.  Y.,  '218.) 

5.  If  a  contract  for  the  sale  and  purchase 
of  lands  has  been  fairly  obtained,  with- 
out, misapprehension,  surprise,  mistake, 
ov  the  exercise  of  any  undue  advantage, 
and   it  be  not  unconscionable   in    its 
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terms,  the  right  of  the  party  to  its  spe- 
citfc  performance  is  a  settled  and 
positive  right,  which  a  court  of  equity 
is  bound  to  maintain  and  enforce. 
(Losee  agf.  Atony,  57  Barb.,  561.) 

6.  Tlx;  objection  that  a  claim  for  specific 
performance   is  not  of  equitable  cog- 
nizance,   because    the   plaintiff  has  » 
perfect  remedy  at  law,  on  the  contract, 
in  an  action  for  damages,  is  not  availa- 
ble in  a  case  where  the  contract  is   for 
the  purchase  and  sale  of  lands.  (Id.) 

7.  In   such   a  case,   the  vendee   is   not 
deemed   to   have   a  perfect   remedy  in 
an  action  or  law  for  damages.     He   is 
entitled  to  proceed  in  equity,  f<»r  a  spe- 
citiic   performance,  although   he  may 
have  another  remedy  at  law,  upon  the 
contract.  (Id.) 

8.  As  a  vendor  can   maintain  his  action 
against  the  vendee,  for  a  specific  per- 
formance of  the  contract,  if  the  latter 
refuses  to  accept  the  deed  and  pav  the 
price  agreed,  so  an   action    for  a"  like 
purpose  can  be  maintained  by  I  he  ven- 
dee against  the  vendor.     The"  rights  of 
the  parties  to  a  contract  of  sale   and 
purchase,  to  maintain   such  an  action, 
are  mutual.  (Id ) 

9.  Even  inadequacy  of  consideration  is 
no  ground  for  refusing    specific    per- 
formance, unless  it  be  so  gross    as  to 
raise  the   presumption   of    fraud,   un- 
reasonableness,    or    great     hardship. 
(Id.) 

10.  It  is  well  settled  in  this  state,  that  a; 
court  of  equity  will  not  disregard  time, 
and  decree   a   specific   performance   of 
the  contract  for  the  sale  of  real  estate, 
at  the  suit  of  a  party  in  default  ;  unless 
he  uot  only  applies  promptly,  but  has  » 
reasonable  excuse   for  not   performing 
on  the  contract  dav.  ( Ftubbel  agu    VOK 
Schoeniiig,  58  Bark,  498.) 

11.  The  defendants,  who  had  agreed  to 
sell  a  lot  of  land  to  the  plaintiff,  were 
at  the  place  agreed  on,  on  the  day  ap- 
pointed, for  the  purpose  01  passiiig  the 
title,  and  waited   the  whole   business' 
day,  ready  to  complete  the  sale  :   but 
the  plaintiff  was  not  ready  on  his  part, 
and  did  not  appear.     There  was  no  pre- 
text of  any  fraud  or  deceit  having  been 
practised  upon  him  by  the  defendants, 
and   the   only  excuse   that   he  offered 
having  been  found  not  to  be  true,  upon 
conflicting  evidence  ;  it  was  held  that  a 
judgment  of  dismissal,  entered   in  an 
action  brought  by  the  purchaser  for  a. 
specific  performance,  could  uot  be   dis- 
turbed.  (Id.) 

See   CONTRACT    (2  Lansing. ) 
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STAMPS. 

1.  The  act  of  congress,  known  as  the  in- 
•  tenuil  revenue  act,  sofaras  it  prescribes 

a  rule  of  evidence,  as  to  documents 
wanting  a  proper  revenue  stamp,  is 
Operative  only  in  the  federal  courts, 
.  find  has  no  application  to  the  courts  of 
a  state.  (Peeple  ex  ret..  Harbour  agt. 
Gales,  43  N.  Y.,  40.; 

2.  Where,  at  the  timeof  executing  prom- 
issory notes,  the  maker  authorized  and 
directed  his  agent  to  affix   the   proper 
•famps  thereto,  and  to  cancel  the  same; 
but  such  agent,  through   inadvertence 
and  without   any  intent  to  evade  the 

1  provisions  of  the  revenue  law,  or  to 
defraud  the  government  of  the  stamp 
dmy.  neglected  to  affix  the  stamps  for 
several  months: 

Heid.  that  the  omission  to  affix  the  proper 
BUiinps,  at  the  date  of  the  notes,  did  not 
void  the  notes.  (  Vauy/ian&gt.  O'Brien, 
,    57  Burl,.,  491.) 

See  DEED.     (Id.), 

3.  Assignments   introduced   in  evidence 
are  not  void  because  the  stampts  there- 
on are  not  canceled;  where  there  is  no 
evidence,   or  room  for   pretense,  that 

.  they  were  left  uncanceled  for  the  pur- 
pose  of    defrauding   the  government. 
'    (Graves  agt.  Sjiier,  58  Barb.,  349.  » 


STANDING  TREES. 

1'.  It  is  well  settled,  in  this  state,  that 
standing  trees  form  a  part  of  the  land, 
and  aw  such,  are  real  property.  (Good- 
year agt.  Vosbtirgk,  57  Barb.,  243  ) 

2.  An  owner  in  fee  of  the  land  has  the 

,  '  name  estate  in  the  trees  aa  in  the  soil, 

unless  there  has  been  a  severance  of 

•  ownership  by  such  a    conveyance  as 
is  adequate  to  effect  it.  (Id.) 

STATUTE   FORECLOSURE. 

•  li-The  heir's  tile  to  land  ia  not  divested 
by  foreclosure  sale  under  the  statue  (2 
R.  S.,  545.)  without  service  of  the 
Bale,  on  the  personal  representatives 

-  appointed  upon   the  estate  of  the  de- 
ceased   mortgagor.     (Low  agt.  Pwrdy, 
' 


I.  A  parol  promise  by  the  owner  of  land 
to  "give"  it  to  another,  accompanied 
by  actual  delivery  of  the  possession 
thereof  to  him,  will  be  enforced  in 


equity,  by  a  decree  for  specific  per- 
formance, where  the  promisee,  induced 
by  sn«'h  promise,  has  made  suhs'Hiuial 
improvements,  and  considerable  expen- 
ditures upon  the  premises,  with  the 
knowledge  of  the  promisor.  (Freeman 
agt  Freeman,  43  N.  Y.,  34.) 

2.  Accordingly,  where   the  phintiff  had 
placed  his  son,  and  son's  wife  (the  de- 
fendants) in  possession  of  a  lot  of  land, 
tellin&r  them  that  it  should  be  theiis  aa 
long  as  they  lived,  and  that  "  he   had 
bought  the' place  for  a  home  for  them, 
and    gave  it  to   them,"  and   they  had 
thereupon    kept  possession,    partially 
cleared   the  land,  and  made  some  other 
improvements  upon  it. 

Held,  in  an  action  of  ejectment  brought  by*' 
the  plaintitf,  thete  fVic:s  being  set  up 
by  the  defendant,  as  a  ground  for 
equitable  relief,  that  they  were  entitled 
to  a  decree  for  specific  performance  by 
the  plaintitf  of  his  promise  to  give 
them  a  life  estate  in  the  land.  (Id.) 

3.  The  real  ground  upon  which  equita- 
ble jurisdiction  is    exercised   in  such 
cases,  either  of  sale,  or  of   gift,  is  to- 
prevent  a  fraud    being  practised   upon 
the    parol   purchaser  or   donee,  by  in- 
ducing  him  to  expend   his  money  in 
improvements,  upon   the   faith  of    the 
promise,  and  then  depriving  him  of  the 
benefit  of    such  expenditures,  and   se- 
curing  them  to    the    seller  or   donor 
(Id.) 

4.  Part  payment  on  a  parol  contract  for- 
the  sale  of  an  interest  in  land  does  nob- 
take  the  case  out  of  the  statute,  so  aa 
to  enable  the  ^vendor  to   sue    for  tile 
balance.    (Cagger  agt.  Lansing,  43  N. 
Y.,  550.) 

5.  Where  a  parol  contract  for  the  sale  of 
land    by  the  plaintiff  to  the  defendant 
having  been   made,  the   latter   pays  a 
portion    of  the   purchase-money,   and 
thereupon   a   deed,  fully  executed,   is 
delivered  by  the  plaintiff  to  the  defend- 
ant's brother,  upon  the  agreement,  that 
when  the  defendant  pays  the  balance, 
hia  brother  shall   deliver  the  deed  to 
him,  he  agreeing  to  pay  such  balance. 

Held,  in  an  action  to  recover  the  sum  un- 
paid, that  it  was  to  enforce  a  parol  con. 
tract  for  the  sale  of  land  which  was  void,. 
a:i<l  the  action  could  not  be  maintained. 
(Id.) 

6.  The  deed  executed  by  the  vendor  can- 
not be  said  to  contain  the  terms  of  the 
contract,  nor  can  the  purchaser  be  held 
bound   thereby,  as  it  has  never   beea 
delivered     to,    or    accepted    by    him. 
(Id.) 
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7.  Neither  can  the  action  be  maintained 
as  for  the  purchase  money  of  land  act- 
ually sold  and  conveyed  ;  for  until  the 
delivery  (a  the  defendant  of  the  deed  no 
tule  passes.  (Id.) 

7.  Performance  by  one  party  of  hts  part, 
of  an  unwritten  contract,  which  by  its 
terms  is  not  to  be  performed  by  the 
other  parly  within  one  year,  will  not 
takf  the  cai-e  out  of  the  statute  of 
frauds,  so  as  to  sustain  an  action  at 
law  against  the  latter  for  damage  for 
non-performance.  (Weir  agt.  Hill,  2 


9.  H  received  a  dollar,  under  agreement 
to  invest  it  in  sheep,  and  double  them 
every  four  years,  until  *V  came  of 

,  age,  and  iheu  to  deliver  them  to  him, 
and  made  the  in  vestment  accordingly. 

Held,  (hat  VV  at  majority  could  only  re" 
cover  the  moliey  received  by  H  to  iir 
vest  for  his  benefit,  with  interest. 
(Id) 

JBte  DEFENSES.  (Id  ) 

LANDLORD  AND  TENANT.  (Id.) 
MONEY  HAD  AND  RECEIVED.  (Id.) 
POWER  AND  AUTHOUITY.  (Id.) 

STATUTE  OP    LIMITATIONS. 

1.  Where,  at  the  time  of  the  adoption 
of  the  Code,  a   right  of  action   had  ac- 
crued, and  was  then  subsisting,  a  sub- 
sequent oral  promise  to  |>ay,  is  sufficient 
to  take  the  case  out  of'tlie  operation  of 
the    statute   of    limitations.    (Lansing 
agt,  Blair.  43  N.  Y.,  48.) 

2.  Van  Allen  agt,    Feltz   (1  Keyes,  332), 
.  approved  and  followed.  (Id.) 

5fr.  A  deputy  sheriff  is  as  much  entitled 
in  respect  to  liabilities  incurred  by 
doing  an  act  in  hi.s  official  capacity,  to 
the  protection  of  the  three  years'  sta-tute 
of  li.nilatioiis,  contained  in  subdivision 
1  of  hection  9'2  of  the  Code,  as  the 
sheriff'.  (Camming  agt.  Brown,  13  N. 

r..  5n.) 

4.  The  seizure  by  the  sheriff,    under  an 
attachment,    of  property    supposed  to 
be  that  of  the  debtor,  is  "  an  act  in  his 
official  capacity,''  within  the   meaning 
of    that   section  of  the  Code,  and    an 
action  for  conversion  against  him  by  a 
third  person    claiming  tiie   property  to  • 
be  his,  and   not  the  debtor's,  must  be 
biought  withiu  three  years.      (Id.) 

5.  The  statute  of  limitations  is  no  defense 
to  an  action  at  law  on  a  draft,  brought 
seven  years  and   five  months  after  the 
cause  of  action  accrued,  against  a  party 
residing  in   Jersey  City,  though    doing 

"basiuesa    in    the    city   of  New  York, 


having  his  office  there  and  being  ther* 
openly  ten  hours  in  the  daytime  of 
every  business  day.  If  ih'e  statute 
runs  at  all  during* the  presence  of  a 
non-resident  within  the  state,  such 
presence  must,  in  any  view  of  the  case, 
amount,  in  the  aggregate  to  six  years 
to  render  the  defense  available.  (Ben- 
nett agf.  Cook,  43  N.  Y.,  53/~.) 

See  Taylor  »&.  Taylor,  43  JV.  Y.,  578.) 
LIMITATIONS,  STATUTE  OF.      (2  Lan- 
sing.) 

STATUTES. 

1.  See  APPRENTICE.  Revised  Statutes,  as 
to  signing  indentures  by  parent.  (43 
N.  Y.\ 

1.  See  ASSESSMENTS.  Act,  providins  for 
assessment  of  rents,  and  act  providing 
for  reassessment  of  omitted  propel ty. 
(Id.) 

3.  See  BOUNTY    TO    VOLUNTEERS.    Act 

of  1864,  as  to  bounties  by  supervisors. 
(Id) 

4.  See  CHARITABLE  DEVISES  AND  BB- 
QUESTS.  Statutes  of  1840  and  1841  as  to 
literary   corporations,   taking  in    trust, 
also     act    of     I860  as    to     mortmain. 
(Id.) 

5.  See  CONSTITUTIONAL  LAW.   Act  of 
18ii2giviiig  lien  on  vessels.  (Id.) 

fi.  See  CRIMINAL  LAW.  Revised  Stat- 
utes as  to  personal  presence  of  prisoner 
at  trial  for  felony.  (Id.) 

I.  See  EMINENT  DOMAIN.    General    rail- 
road act,  and  net- of  1866  in  reference  to 
Albany  ba.-in.  (Id.) 

8.  See  INNKEEPERS.  Act  of  1855  in   rft 
erence  to  liability  of  innkeepers,  when 
safe  provided,  etc.    (Id.) 

9.  See  LANDLORD    AND   TENANT.    Re" 
vised  Statutes  as  to  implied   covenants 
in  conveyances.    (Id.) 

10.  See  LITERARY  CORPORATIONS.  Acts 
of  1840  and  1841  as  to  power  to  take  iu 
trust.  (-Id.) 

II.  See  PLACE  OF  TRIAL.  Code,  as  to  for- 
closure  of    mortgage  in  county  where 
land  situated.    (!<•'.) 

12.  See    SHERIFF.      Code,  $92,   as  to 
short  statute  of  limitations.    (Id) 

13.  See    SPECIAL    PARTNER.    Limited 
partnership  acts.  (Id.) 

14.  See  STAMPS.  Internal  revtiiue  act  of 
congress.   Id. ) 

15  See  PARTNERSHIP.  Act  of  1854  a*  to 
individual  bankers.   (Id.) 
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1.6.  A  statute  which  merely  enacts  that 
••,  all  the  expenses  of  laying  our,  working 
Hnd  grading  an  avenue  shall  In-  paid  in 
the  manner  provided  in  another  act, 
without  limiting  or  specifying  any 
amount  of  money  or  rax  to  be  raised  or 
applied,  does  not  "  state "  the  tax 
as  required  by  art.  7,  §$  13,  14,  of 
the  constitution.  The  legislature  can- 
not devolve  upon  the  commissioners 
the  power  to  slate  the  lax.  (TTanLm  agt. 
The  Hoard  of  S"jje>~»isors  of  the  County 
of  Wesic/itsier,  57  Barb.,  383.) 

See  APPRENTICES.  \.Id) 
ATTORNEY.   (Id.) 
COMMISSIONERS     OF     HIGHWAYS. 

(Id.) 

CORPORATIONS.  (Id.) 
MANDAMUS.  (Id) 
MARRIED  WOMEN.  (Id.) 
MECHANIC'S    LIEN  LAW.   (Id  ) 
MUNICIPAL    CORPORATIONS.    (Id.) 
NATIONAL  BANKS.  (Id.) 
RAILROAD  COMPANIES.    (Id.) 
STREETS  AND  AVENUES.  (Id.) 

.      TOWNS.  (Id.) 

17.  A  statute  affecting  rights  and  liabili- 
ties should   not   be  so  construed  as  to 
•  act  upon   those  already  existing.     And 
.  it  is  the  result  of  the  decisions,  ihat  al 
.  though    the  words  of  a  statute  are   so 
general  and  broad,  in  their  literal  extent 
as  to  comprehend   existing  cases,  they 
must  yet  be  so  construed,  as  to  he    wp- 
plicab'le  only  to  such  as  may  thereafter 
arise  ;   unless  the  intention  to  embrace 
all  is  clearlv  expressed.  (Mallei-  of  the 
Protestant  Episcopal  Public  School,  58 
.Bat*.,  161.) 

1,8.  The  construction  of  a  sewer  having 
been  directed  by  a  resolution  of  the 
common  council  of  the  city  of  New 
York,  proposals  for  the  work  were 
opened  on  the  sixth  day  of  April,  1865, 
the  contract  awarded  to  the  loweet'bid- 
der.  and  the  terms  thereof  agreed  upon 
and  on  the  13ih  of  April  a  contract 
was  executed  between  the  corporation 
and  such  bidder.  Intermediate  the  award 
and  the  execution  of  such  contract.jviz., 
on  the  l'<itu  of  April,  1865,  the  legislature 
passed  an  act  declaring  that  no  sewer 
should  thereafter  be  constructed  in  said 
city,  except  in  accordance  with  a  gen- 
eral plan  of  sewerage  to  be  devised  by 
the  Croton  Aqueduct  Board : 

Held,  that  the  procedings  nnder  the  reso- 
lution having  been  regular,  and  in  con- 
formity to  the  requirements  of  the  city 
'  charter,  they  ve«ted  in  the  person 
whose  bid  was  accepted  a  right  of 
which  he  could  not  be  divested  without 
compensation,  and  created  a  liability 
ou  the  part  of  the  city  to  him.  And 
'  that,  BO  far  as  related  to  such  vested 


rights  of  the  bidder,  the  statute  mn» 
be  construed  as  prospective,  and  no* 
retrospective.  (Id.) 

See  MANDAMUS.  (Id.) 

MARRIED  WOMKN.  (Id.) 
NEW  YORK  (CITY  OF).    (Id.) 

STAY  OF  PROCEEDINGS. 
See  PRACTICE.  (2  Lansing.) 

STEAMBOATS. 
See  VESSELS.  (43  N.  T.) 

STOCK. 

See  AGREEMENT.     (-37  Barb.) 

ATTORNEY.   (Id.) 

PARTNERSHIP.    (Id.) 

TOWNS.    (Id.) 

1.  A  complaint  alleged  a  sale,of  stock,  by 
the  plaintiffs  to  the  defendants,  at  a 
specified  price,  deliverable  at  the  op- 
tion of  the  buyers,  within  fonr  days, 
It  averred  that  the  buyers  did  not  ex- 
ercise that  option,  and  that  a  tender  of 
the  stock  was  made  to  the  defendants, 
on  the  fourth  day,  and  payment  de- 
manded and  refused.  It  also  averred 
that  the  price  of  stock,  on  the  day 
when  it  was  tendered,  was  $87  per 
share,  beinir$-l  per  share  less  than  the 
contract  pi-ice;  and  that  the  defendants 
had  not  paid  for  the  stock  :  ; 

Held,  on  demurrer,  that  the  plaintiffs  had 
their  election  either  to  lender  the  stock 
and  demand  payment,  and  then  sue  for 
the  purchase  money,  treating  the  prop- 
erty as  belonging  to  the  purchasers,  or 
to  keep  the  property,  and  sue  for  dam- 
ages for  brench  of  the  contract.  ( Mer- 
riam  agt.  Kellong,  58  Barb.,  445.) 

2.  Where  the  article  agreed  to  be  sold  is 
stock,  it  is  not  necessary   to  sell    it,  m 
order  to  ascertain   its  value  ;  and  if  tha 
value  of  the  stock  can  be  ascertained 
daily,  without  a  sale,  a  sale   becomes 
unnecessary.  (Id.) 

3.  To  enable  vendors  of  stock  deli  verabte 
at  the  buyer's  option  within  a  specified 
time,  to  recover  the  value  of  the  buyer 
on  a  failure  to  perform,  an  averrment 
of  tender  and  demand  of  payment   is 
sufficient.      They  need   not  aver  that 
they  kept  the  stock,  and  were  ready  to 
deliver  it.   (Id.) 

4.  In  an  action  against  a  broker,  to  recover 
damages  for  the  conversion  of  shares  of 
stock   alleged  to  have  been  deposited 
with   him  as  security  against   loss,  on 
purchases  and  s.iles.  of  gwd,  for  account 
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of  the  plaintiff,  the  latter  testified  that 
the  pledge  <>f  stock  was  made  merely  to 
secure  H  margin.  The  defendant  swore 
that  he  required  a  margin  of  ten  per 
cent,  which  he  expected  to  receive  in 
monev,  but  that  after  the  purchase  of 
the  first  $100,000,  the  plaintiff  inquired 
if  he  could  not  use  the  stock  instead  of 
the  money,  and  the  defendant  consent- 
ed to  take  it : 

Held,  that  by  the  proposition  to  give  the 
defendant  the  stock  instead  of  the 
money,  and  for  its  use  by  the  defend- 
ant, it,  was  clear  that  tl'ie  intent  was 
that  the  defendant  should  use  the 
stock  as  hi-  might  lawfully  have  used 
the  inonev  ;  and  that  for  'doing  so,  he 
•was  not  fiable,  in  an  action  of  tort. 
(Lawrence  agt.  Maxwell.  58  Barb.,  511.) 

Held,  aho,  that  as  the  statements  of  the 
parties  were  contradictory,  it,  came 
within  the  province  of  the  jury  to  de- 
cide which  was  the  contract  between 

•  them  ;  and  the  judge  could  not  take  that 
question  from  the  jury: 

Held,  further,  that  an  offer  to  show  that, 
.  before  thistransaciion,  shares  had  been 
deposited  with  the  defendant,  and  he 
had  hypothecated  the  same,  and  that 
euch  use  of  the  stock  beini!  commu- 
nicated to  the  plaintiff  be  made  no  ob- 

•  jection  thereto,  should  have  been  ad- 
mitted, as   showing    I  he  const  ruction 

.  of  the  contract  by  both  parties.  And 
that  it  was  properly  for  the  considera- 
tion of  the  jury,  in  determining  what 
the  terms  of  the  contract  were.  (Id.) 

5.  That  although    by    the    contract    as 
stated  by  the  defendant  he  had  a  right 
to  fsse  tlie  stock  in  the  same  manner  as 

;  the  cash,  had  that  been  deposited,  he 
•was  bound  by  his  contract  to  return 
the  stock  whenever  the  plaintiff  ten- 
dered the  amount  due  to  him,  for  which 
it  hud  been  pledged.  (Id.) 

6.  That  npon  a  tender  being  made,  it  was 
the  duty  of  I  he  defendant,  at  once,  or 
withing"  a  reasonable  lime,  to  restore 
the  stock  ;  and  that  having  failed  to  do 
so.  the  plaintiff  was  entitled  to  recover, 
on  (lie  contract,  its  value.    '.But,  iliat  if 
the  defendant,  by  the  contract,  had  the 
right  to  use  the   stock,  by  hypotheca- 
tion, there   was   no  tort  commuted  by 
•the   oinir-Mon    to    restore    it,   and  the 
.plaintiffs  remedy  was  on  the  contract, 

auu  not  fur  the  conversion.    (Id-) 


STOCKHOLDERS. 
,Bw  PRACTICE.    (2  Lansing.) 


STREAM. 

See  WATER.    (58  Barb  ) 

STREETS. 

1.  It  has  been  heretofore  held    by  thio 
court,  that  the  act  passed  April'  26th, 
1870,  authorizing  the  court  to  deduct 
any  unlawfully  increased   assessment 
in  street  cases  in  the  city  of  New  York. 
&c  ,  does  not  apply  to  cases  which  had! 
nrisen  before  the  passage  of  the  act, 
but  that,  such  act  was  prospective  only 
in   requiring  the  amount  erroneously 
assessed   to  be  deducted.     (Matter  of 
Eager,  ante,  107. ) 

2.  Where  the  resolution  and  ordinance 
requires  streets  to  be  paved  with  Nicol- 
eon  (lavement,  and  that  cross-walks  be 
laid  or  relaid  at  intersecting  streets.it 
is  irregular  not  to  lay  such  cross  walks 
as  directed   by  the  ordinance,  and   yet 
charge  upon  the  owners  of  lots  the  cost 
of  laying  them     It  is  a  fraud  upon  the 

lot-owners,  which  emitles  them  to  re- 
lief under  the  act  of  1858.     (Id.)         '    . 

3.  The  charge  of  two  and  one  half  per 
cent,   for  collecting,   is  not  erroneous. 
The  statute  given  that  amount  on  mon- 
eys collected.     This  charge,  us  well  as 
tfie  cost  of  the  work,  has  to  lie  raised 
by  an  assessment  on  the  rroperty  and 
the  whole  sum,  when  collected,  is  paid 
into  the  treasury.      The  statutes  evi- 
dently  give   the    per  centage   on    the 
•whole  amount  assessed  and  collected. 
(Id.) 

4-  There  is.no  authority  given  by  statute 
authorizing  an  assessment,  to  include 
in  the  contract,  an  allowance  10  con- 
tractors for  extra  compensation,  if  the 
work  is  done  lefure  the.  timefixtd  in  the 
contract.  (Id. ) 

5.  By  the  charter  of  the  city  of  Lockport, 
the  assessment  tor  grading  a  street  in 
that  city  is  to  be  equally  made  upon 
the  real  estate  deemed  benefitted  bv  the 
improvement,  and  to  be  estimated  a. id 
determined  by  one  of  the  assessors  of 
the  city,  &.c. : 

Held,  no  objection  that  the  assessment 
was  made  and  reported  to  the  com- 
mon council  by  two  of  the  assessors  of 
the  city.  (Matter  of  Gardner,  ante, 
255.) 

6.  Where   the   assessors,  on  examining 
the  premises  to  be  assessed,  decide  that 
the  oenetit  to  be  derived  from  the  im- 
provement would  be  alike  arid  equal 
lo  each    lot,  and  that  each  lot  should 
sustain  an  equal  amount  of  the  assess- 
ment; the  assessment  will  be  sustained, 
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although  there  be  but  a  small  portion 
of  the  grading  necessary  to  be  done 
opposite  tlie  lots  of  the  owner,  who  ob- 
jects lo  the  assessment  on  that  ground. 
(Id.) 

7.  The  common  council  of   the  city   of 

•  Lock  port,  have  the  pateer  and  'it  is 
their  duty  to  make  and  repair  cross- 
v/ulks  in  iliat  city.  These  are  not  left 
to  be  inferred  but  are  expressly  given 
.and  imposed  by  the  charter.  And  the 
city  is  liable  for  whatever  damages  in- 
dividuals may  sustain  by  reason  of  the 
omiesion  to  keep  in  repair  such  cross- 
walks. (Hines  agt.  City  of  Lockport, 
435). 

8.  The  common  council,  in  addition  to  the 
powers   mentioned   above,    have   (by 
their  charter),   that  of  commissioners 
of  highways  of  (owns,  and  under  that 
power  it  is  the  imperative  duty  of  the 
common  council  to  cause  crosswalks, 
&.c  ,  to   be  repaired   and   if  it   is    not 
done,  the  city  is  liable  for  any  personal 
injuries  to  any  one  by  reason  of  such 
neglect.     (Id.) 

9.  The  language  of  the  charter  is  per- 
missive— the  common  council  may  re- 
gulate, &c.  But  this  does  not  authorize 
the  common  council  to  omit,  in  its  dis- 
cretion to  perfornithe  duty,  and  not  be 
liable  for  damages  resulting  from  such 
omission.    Such  is  not  the  law.    (Id.) 

10.  If  the  common  council,  in  their  dis- 
cretion, make  a  new  street,  sidewalk, 
crosswalk,  &c.,  the  same  discretion  re- 

.  quire  if  to  keep  them  in  repair,  or  be- 
come liable  tor  the  consequences,  in 
case  of  neglect.  (-Id.) 

11.  If  the  common  council  desires  to  ex- 
empt itself  from  liability  by  reason  of 

•      the  want  of  funds,  it  must  prove  the 
.     fact,  and   unless  proved,  it  is  liable. 

(Id.) 

J2.  TI.e  chatter  of  the  city  of  Troy,  in 
reference  to  the  power  of  the  common 
council  in  opening  and  widening  streets 
and  alleys  and  keeping  the  same  in  re- 
pair, &.c.  (sectum  1  title  4)  eavs,  that 
"the  expense  of  all  new  work  or  im- 
provements and  alterations,  not,  in  the 
nature  of  ordinary  repairs,  shall  be  as- 
sessed and  be  a  lien  upon  the  property 
benefited  when  completed,  in  ser.iionsr 
or  as  whole,  and  so  certified*  to  the 
comptroller  by  local  successors." 
(Brenn  agt.  The  City  of  Troy,  ante,  475.) 
13.  Where  the  common  council,  by  res- 
olution, directed  the  city  engineer  to 
establish  the  grade  of  Oakwood  avenue 
from  the  Hoosick  road  northerly  to  the 
•waterworks  gate ;  and  also  directed 
the  proper  authorities  to  advertise  for 
proposals,  &c. : 


Held,  that  the  expense  of  such  work  should 
be  assessed  upon  the  property  to  be 
directlv  benefited  thereby  and  not  upon 
the  property  of  the  city  at  large.  This 
was  new  work  and  not  an  ordinary 
repair,  within  the  true  const ruction  of 
the  above  provision  and  all  others  of 
the  charter  bearing  on  the  question. 
(Id.) 

14.  To  justify  a   general  tax  upon    the 
property  of  the  city  for  work  or   im- 
provement, in  the  nature  of  the  work 
in  question,  two  things  are  required  bv 
the  charter:  1st.     The    work  must  not 
be  new  :  2d.  It  must  be  only  an  ordin- 
ary repair.    (Id.) 

15.  A  contracting  board  authorized  by  law 
to  contract  for  the   pavement,  etc.,  of 
street  according  to  such  plan  as  they 
may  adopt,  and  after  ten  day's  notice  in 
the  city  newspapers,  to  let  the  work  to 
the  parly  who  shall  oiler  to  do  the  same 
at  the   lowest  prices,   have  no  power 
after  publication  of  a  notice   requiring 
the  work  to  be  done  in  accordance  witS 
a  plan  adapted  only  to  the  Belgian  pave« 
-inent,  to  award  such  contract  with  spec- 
ifications (which  have  not  been  adopted 
by  said  board-),  and  which  rtlate  only 
to  paving  such  streets  with  the  Nichol- 
son   pavement.  (People  aut.   Board  of 
Improvement  of  Union  street,  4'3  N.  Y.t 
2*7.) 

16.  It  is  the  duty  of  the  board  first  to 
adopt   plans  and   speciticaiions   of  the 
work    required  to   be   done ;    so   that 
tl.osH  desiring  to  contract   therefor  can 
nnderstandingly     make   oilers    for   its 
performance  (id.) 

17.  This  is  true,   although   the  different 
pavements  are  patented,  and  there  can 
be    no  competition    between    different 
parties  in  respect  to  any  one   of  them. 
(Id.) 

18  Where  csmmissioners  were  appointed 
by  an  act  of  the  legislature,  to  IHV  out 
an  avenue,  and  commissioners  of  esy- 
inate  and  assessment  were  directed  to 
be  appointed,  and  the  damages  agreed 
upon  or  awarded,  and  the  expense 
of  working  the  road  were  direct- 
ed to  be  levied,  assessed  and  col- 
lected  as  other  town  charges:  but  it 
appeared  that,  beyond  taking  the  oath 
of  office,  and  making  a  contract  for  the 
work,  the  comniistioners  had  done 
nothing  to  acquire  jurisdiction  ;  that 
they  had  not  laid  out  the  avenue, al- 
though it  passed,  partly,  rluongb. 
private  hands;  that  no  map  was  filed 
until  after  an  action  to  set  aside  their 
proceedings  was  commenced,  when  a 
map  was  filed  with  no  date  except  that 
of  the  year:  that  no  oiber  papers  had 
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been  filed  with  the  town  clerk;  and 
that  no  commissioners  of  estimate  and 
assessment  had  been  appointed: 

Held,  that  the  commissioners  had  no  an- 
thoiity  to  make  a  requsition  for  the 
dtUMMXM  and  expenses  of  opening  and 
working  the  road;  and  that  the  super- 
visors had  no  authority  to  direct  the 
money  to  be  raised,  and  their  action  on 
the  subject  w.ts  not  simply  illegal,  but 
wholly  void  (Hanlon  agt  Tlie  Board 
of  Supervisors  of  the  County  of  West- 
Chester,  57  tiart>.,3t&.) 

19.  Although  the  remedy  against  unwise 
or  unjust    modes  of  taxation   is  to  be 
sought  from  tlie  legislative  department, 
and   not  from  the    judiciary,   yet.  the 
remedy    against    legislative  encroach- 
ments upon  the  constitution  is    to   be 
sought  from  the  judiciary. 

20.  The  provision  of  the  constitution  of 
this  state  (art  1,  §7)  directing  that  when 
private  property  tshall  be  laken  for  any 
public     use,    tlie   compensation  to   be 
made  therefor   shall  be  ascertained  by 
a  jury,  or  by  commissioners   appointed 
by  a  court  of  record,  cannot  be  waived 
by  an  owner  of  land,  who   chooses  to 
make  an  agreement  for  the  amount  of 
compensation,  so  as  to  dispense  with  a 
jury  or  commissioners.  (Id.) 

•21.  The  determination  of  the  amount 
of  compensation  is  in  the  nature  of  a 
judicial  proceeding,  and  where  the 
amount  is  to  be  paid  for  by  the  public, 
the  public,  as  a  party  in  interest,  have  a 
right  to  that  proceeding.  (Id.) 

22.  Under  the  act  of  the  legislature  for 
laying  out  Madison  avenue,  iu  West- 
Chester  county  (Laictof  1869,  ch.  850J, 
compensation  to  the  land  owners  for  the 
land  taken,  must  be  assessed  by  a  jury, 
or  commissioners,   before  the  commis- 
jsioners  named  in  the   act  can   make  a 
j«(jui.sitii>n  upon  the  supervisors  for  the 
damages  and  expense  of  operating  and 
•working  ihe  aveuue.  (Id.) 

23.  The  legislature  has  power  to  appoint 
commissioners  to  lay  out  an  avenue  in 
a  town,   although     there   are   already 
three  commissioners  of    highways  in 
Mic.h   town,  competent   to  act.     'Such 
commissioners  are    not  town  officers. 
(Id.) 

See  ASSESSMENTS.  (Id.) 

STRICT    FORECLOSURE. 
See  FORECLOSURE.  (43  If.  Y.) 
SUBMISSION  OF  CONTROVERSY. 
See  PRACTICE.  $  Lansing.) 


SUMMARY  PROCEEDINGS. 

1.  Where  summary  proceedings  are  insti- 
tuted by  the  landlord  against  tlie  tenant 
for  holding  over  after  the  expiration 
of  his  term,  and  a  trial  is  had  ami  the 
whole  case  submitted  to  the  justice  for 
his  decision,  and  thereafter  the  justice, 
on  motion  of  the  landlord  ditcoutinnet 
the  whole  proceedings  ;    such  decision 
of  discontinuance  is  no  bar  to  an  action 
brought  subsequently  by  I  he  landlord 
against  the  tenant  for  rent  and  damayet 
for  the  use  nnd  occupation  of  the  prem- 
ises.    (Glllilan  agt.  Sjiratt,  ante.  27.) 

2.  The   principles   involved    as    to    the 
effect  of  nonsuits,  discontinuances  or 
withdrawals  of  aciions.  pending  before 
justices  of  the  peace,  in  cases  tried  and 
submitted  to  them    upon    the  merits, 
within  the  time  prescribed  by  statute 
for   decision,   have  no  application  to 

such  a  case  as  this.     (Id  ) 

SUPERVISORS. 

See  BOUNTY  TO  VOLUNTEERS.     (43  Jf. 

Y.) 

BOARD  OF  SUPERVISORS.  58  Bark) 
POWER  AND  AUTHOKIRY.    (2  Lan- 
sing.) 

SUPPLEMENTAL  COMPLAINT. 

1.  Where  two,  having  contracted  to- 
gether for  the  purchase  of  land,  parti- 
tion it  between  them  and  pos-ess  ac- 
cordingly, and  one  (the  plaintiff's  tes- 
tator and  devisor)  dying  in  possession 
of  his  part,  the  other  (the  defendant) 
immediately  entered  upon  it  and  occu- 
pied, claiming  the  wh  ,1,  : 

Held,  that  each  was,  as  against  the  other, 
entitled  to  the  exclusive  possession  of 
the  portion  allotted  to  him,  independ- 
ently of  the  question  whether  either 
or  both  had  against(the  vendor  the  right 
to  the  possession  of  any  part  of  the 
lot: 

Held,  further  therefore,  thai  the  defend- 
ant was  liable  to  the  plaintiff  for  the 
rents  and  profits  of  tlie  half  alloted  U» 
the  plaintiff's  testator  ;  but  litld  further 
the  defendant  having  died  leaving  chil- 
dren his  heirs-at-law,  who  were  made 
defendants  by  supplement:;!  complaint, 
merely  alleging,  in  addition  to  the 
original  allegations,  the  defendant'* 
death  and  their  heirship,  that  a  per- 
sonal judgment  against  such  heirs  for 
rents  and  profits  accruing  after  the 
death  of  the  original  defendant  wit* 
unauthorized  by  'he  pleadings  ;  an<( 
further,  that  proof  that  "the  widew 
(of  the  original  defendant)  and  huckil- 
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dren  have  it.  (the  land)  yet,"  did  no 
support  a/finding  that  the  infant  hein 
had  received  rents  and  profits  subse 
quent  to  the  death  of  their  father 
(Taylor  ugt.  Taylor,  43  N.  Y.,  578.J 

2.  The  office  of  a  bill  of  revivor,  unde: 
the  old  equity  practice,  and  of  a  sup 
elemental  complaint  under  the  Cod 

SUPPLEMENTARY  PROCEEDINGS 
Set  RECEIVER.    (43  N.  Y.) 

SUPREME  COURT. 
Set  GENERAL  TERM.  (2  Lansing.) 

SURETY. 

See  GUARANTY.    (43  N.  Y.) 
INTEREST.    (Id) 

SURPLUS   MONEYS. 
See  LANDLORD  AND  TENANT.  (43  N.  Y.) 

SURROGATE. 

1.  The  surrogate,  having  made  an  order 
directing  an  executor  to  pay  moneys 
in  accordance  with  a   decree  entered 
upon    his  accounting,  may.  if  he   neg- 
lects to  comply  wiih  the  order,  and  al- 
though it  does  not.  appeal  that  execu- 
tion has  been  issued  on  the  decree,  ar- 
rest the  executor    by  attachment,  the 
executor  may  show  cause  against  his 
commitment       (tittltus   agt.    Salttis,   2 
Lansiny,  9.) 

2.  The   remedy  against  a  surrogate's  ex 
.    parte  order  is,  it   seems,  by   motion  to 

the  surrogate, and  not  by  appeal.  (Id. ) 

3.  The  claims  set  forth  in  an  executor's 
petition  for  authority  to  sell,  mortgage 
or  lease  his  lestaior's  real  estate  (2  14. 
S.,  lO'J.  $    I,  &.C..)  were  in  the  aggre- 

.    gate  $4,31-1 ;  upon  the  hearing  the  ex- 

.    ecutor  admined  funds    in   hand  to  the 

amount   of'  $1.332.  and   formal   proof 

.    was  given  of  liabilities  of  the  estate  to 

the  extent   of  $1.7^3;    the  surrogate. 

Without  hearing  further  proof,  directed 

the  sale  of  a  farm  valued  at  $t>.~00  . 

Held,  on  appeal,  that  the  order  should  he 
be  affirmed.  ( Burnett  agt.  Kincaid,  2 
Lansing.  320  ) 

Held,  further,  that  the  surrogate   might 
;  'refuse  upon  the  hearing  to  hear   les- 
•timouy  ottered  for  the  purpose  of  estab- 
lishing a  disputed  claim.     (Id.) 


4.  Qttere.  Whether  the  surrogate  may 
direct  the  leasing  of  land,  on  such  an 
application,  where  all  the  parties  in- 
terested iu  the  real  estate  are  adults. 
(Id.) 

See  EXECUTORS  AND  ADMINISTRATORS. 
(Id.) 

SUSPENSION     OP      POWER      OP 
ALIENATION. 

See  PERPETUITIES.     (43  N.  Y.) 
WILLS.  (Id.) 

SURVEYS 
See  EVIDENCE.  (57  Barb.) 

T. 

TAXATION  OF  COSTS. 
See  EXECUTORS  AND  ADMINISTRATORS 


TAXES. 

1.  Where  au  action  is  brought  against 
a  municipal  corporation  to  recover  a 
tax  which  was  unlawfully  levied  and 
collected,  and  which  subsequent  to  its 
collection,  upon  a  writ  of  ceriiorari  be- 
ing sued  out,  and  the  asj-essment 
brought  before  the  court,  \vasannulled 
and  the  assessment  adjudged  to,  be  in- 
valid. Held,  that  the  corporation  was 
bound  to  refund  to  the  plaintiff  such 
portion  of  the  lax  as  was  received  by 
it,  notwithstanding  that  the  officers 
who  collected  such  tax  were  not  ap- 
pointed or  controlled  bv  ench  corpora- 
tion. (Bank  of  Oummoirwalth  agt. 
Mayor  of  Aete  If' ark,  43  ^V.  Y.,  184.) 

2.  Where  the  assessors  have  jurisdiction 
ol  the  person  and  subject  matter  for 
the  purpose  of  ;,n  assessment  of  prop- 
erty for  taxation,  act  judicially  ;  and 
while  the  assessment  remains  in  force, 
no  action  will  lie  for  ihe  recovery  of 
the  tax  so  paid,  although  the  property 
was  not  l>v  law  the  subject  of  taxation. 
(Affirming,  37  3*.  A.,  5li.|  (Id.) 

\.  When  taxes  are  received  by  a  public 
officer,  the  law  presumes  ihat  they  are 
}>aid  over  to  ihe  persons  to  whom  they 
are  directed  to  be  paid  by  mw.  (Id.) 

See  ASSESSMENTS.     (Id.) 
EVIDENCE.  (Id.) 

TAXES  AND  ASSESSMENTS. 

.  In  determining  the  amount  of  per- 
sonal property  of  an  individual,  by 
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assessors  or  commissioners  of  taxes, 
for  l he  pin-pose  of  taxation,  stock*  and 
bonds  of  Ike  United  Slates  are  to  form 
no  part  of  the  estimate.  They  ciuiiot 
be  excluded  or  deducted  from  the 
amount  of  his  assets,  liable  to  taxa- 
tion, for  it  is  error  to  include  them  in 
eiich  asset*.  ( Tlie  People  agt.  T/te 
Commrs.  of  Taxes  and  Assessments, 
ante,  459.) 

2.  Taxation  of  all  property  is  the  general 
rule  of  the  statute.     It  provides  as  fol- 
lows:     "All    lands,  and  all   personal 
estate  within  this  Suite,  whether  own- 
ed by  individuals  or  corporations,  shall 
be  liable  to  taxation,  subject,  to  the  ex- 
emptions hereinafter  specified,"  (I   It. 
S.,  387,  $  I.    1st  ed.)     (Foster  agt.  Van 

Wyck,  ante,  493.) 

3.  By  the  same  statute,  (p.  390,  $  8).  it  is 
made  tiie  duty  of  the  assessors,   '•  to  as 
certain,  by  diligent  inquiry,  the  names 
of  all   the   taxable  inhabitants  in  their 
towns  or  wards,  and  also  all  the  taxa- 

'     ble  property,  real  aud  personal,  within 
the  same."     (Id.} 

4.  Bank  shares,  owned  by  inhabitants  of 
the  towns  or  wards  within  the  jurisdic- 
tion of  the  assessors,  falls  within  the 
description  of  property  declared  by  the 
first   section   of  the  act  above  quottd, 
to  be  liable  to  taxation.    (Id) 

5.  It  may  also  fall  within  one  of  the  ex- 
emptions;   Lut   being  property  prima 
facie  liable  to  taxation  aud  the  duty  of 
the  assessors  being  to  ascertain  all  the 
taxable   property,    real   and   personal, 
\viihiu  their  town  or  ward,  this  proper- 
ty presents  )tself  to  them  for  their  de- 
cision whether  it  is  taxable  or  exempt 
from  taxatiou.     (Id.) 

6.  It    being    personal    property    -within 
their  town  or  ward,  it  is  within  their 
Jurisdiction,   as   assessors;    they   have 
the  right,  and  it  is  their  duty  to  exam- 
ine the  question  wfctherit  is  liable  to 
taxation,  and  this  fe  a  judicial  inquiry. 
One  in  which  the  highest  courts  have 
differed  ;  and  should  they  make  a  mis- 
take,  and   hold   it   liable   to   taxation 
when  it  ia  not,   they   should   not,    for 
Kiu-li  mistake,  be  held  liable  as  wrong 
doers.  (Id.) 

7.  And  it  makes  no  difference   whether 
this    immunity    from    taxation   arises 
from  State  law  or  national  law.     It  is 
equally  a  judicial   decision,  of  the  as- 
sessors in   either   case,   having   equal 
protection  from  liability  for  having  de- 
cided erroneously.     (Id.) 

8.  If  the  assessors,  having  jurisdiction  of 
the  subject  matter  aud  of  the  person* 


of  the  owners  of  the  property  assessed 
have  failed  to  follow  the  directions  of 
the  statute  iii  making  up  tkeir  roll,  their 
action  is  irregular  uixl  open  to  correc- 
tion upuii  proper  application  to  the  su- 
preme court ;  voidable  but  not  void. 
(Id.) 

See  CERTIORARI.     (57  Barb.) 
INJUNCTION.    (Id.) 

TAX  TITLES. 
See  ASSESSMENTS.     f43  JV.  F.) 

BUKDEN   OF   PROOF.     (Id.) 

EVIDENCE.     (Id.) 

TENANCY  BY  THE  CURTESY. 

1.  As  a  general  rule,  actual  sezin  of  the 
wife  during  coverture  is  necessary  to  a 
tenancy    bv    the    curtesy.      (Ferguson 
age.  T'tceedy,  43  N.  Y.,  543.) 

2.  Where  there  is  an  outstanding  estate 
for  life,  the  husband  cannot  be  the  ten- 
ant by  the  curtesy  of  the  wife's  estate 
in  reversion  '.>r  remainder,  unless  the 
particular  estate  terminate  during  cov- 
erture.    (Id) 

3.  The  wife  of  the  plaintiff  being  co-de- 
visee  with   her  brother  of  a    certain 
farm,  with   a   limitation   over  on   the 
death  of  either  without  issue  to  the  sur- 
vivor, by  deeds  interchanged  with  her 
brother    before   marriage,  partitioned, 
until   either  snoulii  die  without  i«sue 
and  no  longer  the  farm  devised,   and 
went   into  exclusive  possession  of  the 
part  conveyed  to  her,  the  brother  tak- 
ing exclusive   possession  of   the    part 
conveyed  to  him.     The  wife  died  leav- 
ing issue  (the  defendant),  and  subse- 
quently the  brother  died  without  issue. 
JJeld,  that  the  plainiiit' had  no  tenancy 
by  the  curtesy  in  the  laud  conveyed  to 
the  brother.  "  (Id. ) 

4.  The  estate  of  tenancy  by  the  cnrtesy 
survives  to  the  husband  on  the  decease 
of  his  wife,  in  nil  her  real  property,  to 
which  it  would  have  attached  at  com- 
mon law,  and  over  which  she  lias  not 
exercised  the  power  of  disposition  giv- 
en by  the  married  woman's  act  of  18-18 
and  1849.     (In.  the   Matter  of  Francit 
M.  Winnie,  aii  Infant,  '2  Lansing,  21.) 

So  held,  reversing  the  decision  at  Special 
Term  in  thin  ease.  (Id.) 

TENANCY  AT  WILL  AND  BY 
SUFFERANCE. 

1.  A  tenant  at  will  has  no  estate  that  can 
be  granted  by  him  to  a  third  person 
aud  oue  who  enters  on  laud  under  a 
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lease  or  assignment  from  a  tenant  at 
•will,  is  a  disseizor,  and  is  liable  in 
trespass  at  the  option  of  the  landlord. 
The  same  rule  applies  to  a  tenant  by 
sufferance.  (Reckluno  agt.  Schanck.  43 
N.  r.,448.) 

2.  Accordingly,  in  an  action  of  eject- 
ment, where  one  of  the  defenses  urged 
was  that  the  defendants  were  the 
lessees,  and  had  snceeded  to  the  pos- 
eesion  of  tenants  at  wiJl  of  the  plaintiff 
and  had  received  no  notice  to  quit  under 
the  statute : 

Held,  that  the  facts  did  constitute  them 
either  tenants  at  will  or  by  sufferance, 
and  no  notice  to  quit  to  them  was 
. necessity.  (Id.) 

TENANTS  IN  COMMON. 

1.  One  tenant  in  common  has  a  right  to 
take  peaceable  possession  of  the  prem- 
ises owned  in  common  ;  and  although 
such  possession  is  acquired  by  steahh, 
yet  if  without  tumult  ora  breach  of  the 
peace,  it  will  not   be   illegal.     (  Wood 

agt.  p/diiij)g,  43  jr.  jr.,  15^ ; 

2.  One  tenant  in  common  has  no  right 
to  oust  or  debar   his  co-tenants   from 
joint  possession  with  him  ;  but  if  such 
Co-tenants,  after  overeomming  such  at- 
tempt to  oust  them,  and  regaining  pos 
session,  lay  hands  upon  their  co-tenant 
and   remove   him   by    force   from   the 
common   properly,  they  are  liable  for 
assault  and  buttery,    (id.) 

&e  CROPS.    (2  Lansing.) 

OWNERSHIP  IN  COMMON  OF  CHAT- 
TELS.    (Id.) 


TENDER. 
See  STOCK.    (58  Barb.) 

TIME. 
See  INSURANCE.  (Fiu«.) 

TITLE. 


1.  Wqere  a  daughter  received,  as  a  gift 
from  her  mother,  an  ewe  lamb,  and  an 
agreement  was  made  at  the  same  lime 
by  the  mother  with  her  father  —  the 
daughter's  grandfather  —  to  keep  the 
sheep  for  (he  granddaughter,  upon  the 
terms  of  giving  the  -latter  all  the  in- 
crease, and  the  grandfather  to  have  the 
wool  for  the  keeping  ;  and  the  increase 
for  some  six  years  amounted  to  seven- 
teen sheep  : 


Held,  on  a  constable's  sale  of  these  seven- 
teen sheep,  upon  an  execution  against 
the  grand  tat  her,  as  the  property  of  the 
latter,  that  he  had  no  title  to  these 
sheep;  he  was  a  mere  bailee  theieof; 
nor  had  he  any  tiile  to  the  wool,  until 
he  had  performed  his  entire  contract 
of  keeping  the  sheep  till  shearing  time; 
and  for  the  entire  performance  of  this 
contract  on  his  part,  he  was  entitled  to 
the  consideration  promised,  to  wit:  the 
wool ;  and  part  performance,  on  his 
part,  only,  gave  no  title;  and  the  con- 
stable, b'v  nis  levy,  took  no  other  or 
better  title  than  the  bailee  had.  Th« 
title  to  the  sheep  was  in  the  grand- 
daughter— the  plaintiff.  (Hasbrouck 
agt.  Houtoti,  ante,  VQS.) 

See  DEED.  (57  Barb.) 

TOWNS. 

1.  Where   any  commissioner,   appointed 
under  the   act  of  M  irch  31,  1856,  au- 
thori/Jnif  certain  towns  to  subscribe  to 
the   capital  stock  of   the  Albany   and 
Susqiielianna  Railroad  Company  (Lawt 
of  1856,  ch.  61),  and  the  ai-is  amending 
the  same  (L«w*of  1.S57,  ch.  401  ;  La<cs 
of  1858. ch.  38  l)i  to   borrow  money   on 
the  credit,  of  the  town,  shall    refuse  or 
neglect  to  perform  any  part  of  the  duties 
specified  therein,  his  office  will  there- 
upon   become  vacant,  and   the  county 
judge,  upon  the  application  of  twelva 
re>ident   freeholders,  and  upon    proof 
of    the    fact    to    his  satisfaction,    has 
jurisdiction  to  appoint  some  other  per- 
son to    fill    his  place.        (The   People 
ex  rel,  Wilbur  i\gt.  Eddy,  57  Barb,  594.) 

2.  The  act  of  1859  (ch.  384)  was  in  pan 
materia  with]  the  statutes  of   1856  (ch.. 
64,)    and    or     1857    (ch,    401),    which 
authorized    the    appointment   of  com- 
missioners and  prescribed  their  duties  ; 
and     they    must     all     be    construed 
together,  as  constituting  one  system  or 
one  act.  (Id.)    * 

3.  And   where,  tiporj    an   application  by 
twelve    resident    freeholders,     to    the 
county  judge,  and    proof   to  him,   he 
found,  as  facts,  that  commissioners  ap- 
pointed under  the  acts,  made  a  contract 
to  sell  stock  subscribed  for  by  them  in 
the  name  of  a  town,  on  certain  condi- 
tions, one  of  which  was  that   the  pur- 
chasers shouid  first  have  the  list.-  of  the 
stock,  to    be    voted    upon  at   a  future 
election  of  directors  of  the  corporation 
for  certain  persons  named    in  the    con- 
tract of  sale;  that  they  refused  to  sell 
the  stock  for  cash,  at  par  :  and  that  they 
sold  the  same  on  credit ;  and  the  county 
judge    thereupon    adjudged   and  deter- 
mined that  k   was  the  duty  of  the  cum. 
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missioners,  if  they  ,sold  the  stock,  to 
sell  it  for  cash,  at  par;  that  for  their 
ne/lect  or  refusal  to  perform  that  duty 
their  offices  had  become  vacant ;  and 
that  the  defendant*  should  be  appointed 
in  their  places  : 

Held,  that  the  findings  were  legitimate, 
and  the  adjudication  right.  (Id.) 

4.  The  statute  obviously  intended  to 
intrust  the  power  of  deciding  the 
question  whether  eomiiiisaionera  ap- 
pointed thereunder  have  refused  or 
wilfully  neglected  to  perform  any  part 
of  the  duties  of  their  offices,  to  the 
county  judge;  and  while  his  action, 
like  the  action  of  all  oiher  inferior 
officers,  can  be  made  the  subject  of 
review  by  the  Supreme  Court,  on  cer- 
tiarari,  the  practice,  in  that  respect,  as 
to  reviewing  facts,  is,  by  analogy,  10  be 
governed  by  the  same  rules  as  are  ob- 
jierved  on  appeals  and  xrtiorarii,  from 
Inferior  jurisdictions  in  other  cases, 
viz.,  if  there  is  evidence  in  tho  case 
which  will,  whoa  fairly  weighed,  sus- 
tain the  decision,  this  court  will  not  in- 
terfere upon  the  ground  that,  in  their 
opinion  a  stronger  case  has  been  made 
out  by  the  unsuccessful  party.  (Id.) 

TRADE-MAKES. 

1.  The    principle    which   underlies  the 
doctrine  of  trade-marks  is.  that  he,  who 
4>y  his  skill, industry  or  enterprise,  hits 
produced  or  brought  into  market  or  ser- 
vice some  commodity  or  article  of  use, 
convenience,  utility,  or  accommodation, 
and  affixed   to  if.  a  name,  mark,  device 
or  symbol  whi.  h   serve  to  d,eMgnate  it 
as  his,  is  entitled  to  be  protected  in  that 
designation  from  encroachment,  so  that 
'he  may  have  the  benefit  of  his  skill,  in- 
dustry or  enterprise,  and  the  public  be 
protected   from  the  fraud  of  imitators. 
(T'nt  Cimgrexs  and  Empire   Spring  Co. 
agt.  The    High   liock  C'ongrest  Spriuq 
Co.,  57  Barl.,  524  ) 

2.  The  doctrine  of  trade-marks  can  have 
no  application   to  a  name  given   to  a 
natural  element  in  ka    natural    state. 
(Id.) 

3.  All  the  cases  reported  are  cases  where 
.the  marks  infiinge'*  were  used  and  ap- 
plied to  artificial  •"Mupounds.  products 
or     manufacture?     i/i^itiated    by     the 
science,  skill,  diligence  or  enterprise  of 
man  ;    and  in  a!'  ''ie.se  cases  the  princi- 
ple of  the  law  instated  and  restated  as 
applicable  to  p-itect  the  skill,  industry 
and  enterprise  ~f  mechanics,  manufac- 
turers and  IP-  Mitors:   and  hence  only 
applicable  U>  artiuciul  products.  (Id.) 


4.  Where  the  plaintiff' as  owner  of  amin- 
eral    spring,     cnlled     the    "  Congret<a 
Spring.'' and  widely   knowii   as  euch, 
and    its  water  by  the  designation   of 
"Congress    Spring    water,  "for  over 
seventy  years,  was  entitled  to  the  lights 
of  iis  predecessors  in    the   use  of  the 
word  '•  Congress,"  and  that  word    had 
previout-ly  only  been  usfd  and  applied 
to  water  in  connection  with  said  spring 
and  its  water:    it  wag  ye?  held,  that  as 
the  water  was  not  an  ai-  ificial  product, 
and  tUere  was  nothing  in  the  mp.-le  of 
botiling  the  water  for  s;ile,  or  the  mode 
of  sale,  originating  \\ith    ihe   plainiiff, 
or  the  firmer   owners,  which  ti  e  woid 
'•  Congress"     defined,    designated    or 
implied,  the  plaiiiiifF   had  no  exclusive 
right  to  the  use  of  that  word  in  connec- 
tion with  such  business,  or  connection 
•with  the  word  '•  water,"  or  the  wor4» 
"spring  water."  (Id.) 

5.  Accordingly  held,  that  the  plaintiff  was 
not  entitled  to  an  injunction    auramst,  a 
.corporation    called   the    "  High    liock 
Congress  Spring  Company,''  tiie  owner 
of  another  mineral    sprint?,  named  the 
"  High    Congress  .Spring,"  to    restrain 
euch  corporation  from  using  the  name 
"High   Ruck    Congress   Spring  Com- 
pany,'' 01  any  name  containing  "  Con- 
gress Spring  Company,"  in  its  business 
of  putting  up  mineral  waters  ;  or  from 
using  or  pulling  upon  any  bottles,  corks, 
boxes  or   packages.    Sic.,   the     words 
"  Congress     Water."    or     •'  Congress 
Spring  Water."  either  alone  or  in  con- 
nection with  other  words,  &c.     (Id.) 

6.  A  name  can  only  be  protected  as  a  trade- 
mark when   it   is  used  merely  as   indi- 
cating the  true  origin  or  ownership  of 
the    article   offered   for  sale.       Never 
when  it  is  used  to  distinguish  the  arti- 
cle itrelt,  and  has  become,  by  adoption 
and  use,  its  proper  appellation.    (Id.) 

Held,  that  within  the  above  principle 
neither  the  plaintiff' or  its  predeceessors 
acquired  or  could  acquire  any  property 
in,  or  exclusive  risrhtto  the  use  of  iiho 
word  "  Congress,"  in  connection  with 
the  word  •'  water,"  or  the  words  "spring 
water  ;  "  because  that  word  had  no  re- 
lation to,  and  did  not  indicate  (he  origin 
or  ownership  of  the  article  named,  but 
only  designated  the  article  itself,  which 
designation  had  become,  by  adoption 
and  use,  its  proper  appellation  (Id.} 


TRESPASS. 


See  TENANCY  AT  WILJ,.    (-13 
EviDENCg.    (2 

DLFLNSU.     (Id.) 


r.  r 
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TRESPASS  TO  LAND. 

See  PLEADING.    (2  Lansing.) 

VENDOR      AND     PURCHASER     OF 
LAND.    (Id.) 


TRIAL. 

1.  Where  an  answer  admits  the  making 
and  delivery  of  H  promissory  note  ana 
eels  up  an  affirmative  defense,  the  affir- 
mative is  with  the  defendant  who  is 
entitled  to  open  and  close  the  case,  and 
the  refusal  of  the  court  to  allow  him 
BO  to  do,  is  error,  for  which  judgment 
\vill  be   reversed  and  a  new  trial   or- 
dered.    (Lindiley  agt.  European  Pttro- 
leum  Co.,  ante,  56.) 

See  CHARGE  OF  TUB  COURT.    (Id.) 

2.  Where  a  party  upon  the  trial  rests  his 
case   upon   certain   positions  which  he 
calls  upon  the  court  to  rule  in  his  fa- 
vor au  qnes:ions  of  law  arising  <ipon 
undisputed  facts,  if  he  also  desires  that. 
any  quesiion  of  fact  in  the  case  be  sub- 
mitted to  the  jury,  he  must,  specify  it 
and  ask  thar.  it   be   so   submitted.     In 
the  absence  of  this,  his  mere  exception 
to  the  ruling  of  the  judge  that  there  is 
no  question  for  the  jurv,  is  unavailing. 
(O'Neill  agt.  James,  43  N.  Y.,  85  ) 

3.  When  evidence  has  been  improperly 
rejected  and  the  judgment  is  sought  to 
be  sustain  fd    on    I  he  ground  that  the 
facts  established  by  the  verdict  show 
that  the  ev. deuce  if  admitted,  would 
not  have  changed  the  result,  it  must 
appear  that  such  is  necessarily  the  ef- 
fect of  the  verdict ;    not  thai   the  jury 
might,  but  (hat  they  must  have  found 
as    claimed.     (Slarbud  agt.  Barrom, 
43  N.  Y.,  SOO.) 

4.  It  is  error  to  suffer  to  go  to  the  jury 
any  evidence  given  by  a  witness  on 
direct    examination    tor    the     people, 
where  by  sud-Jen  illness  or  by  death  of 
ench  witness  or  other  cause  without  the 
fault  of  and  beyond  the  control  of  the 
prisoner,  he  is  deprived  of  his  right  of 
cross-examination.     (Peoule  agr,.   Cole, 
43  If.  Y.,  508.; 

5.  Accordingly  on  the  trial  of  the  prison- 
er for  grau'd  larceny,   the  wife  of  the 
prosecctor,  having  uiveu  material  evi- 
dence  in  behalf  of  the  people  on  her 
direct  examination   by  the  district  at- 
torney,  fainted   away   and   went  into 
convulsion*  immediately  after  such  di- 
rect examination   was   closed,  and    lie- 
lore  the  prisoner  had  any  opportunity 
of  cross-examining  her,  and  so  remain- 
ed until  the  dose  of  the   trial.     Held, 
the  court  having    refused    either    to 


strike  out  her  testimony  or  adjourn  the 
trial  until  she  should  become  able  to 
bear  cross-examination,  or  to  discharge 
the  prisoner,  that  it  was  erroneous  to 
permit  her  evidence  to  go  to  the  jury. 
(Id.) 

See  ARREST  OF  JUDGMENT.     (Id.) 
CRIMINAL  LAW.    (Id.) 
EXCEPTIONS.    (Id.) 
JURY.  (Jd  ) 
PLACE  OF  TRIAL.   (Id.) 
PLEADING.   (Id. ) 
EVIDENCE.    (2  Lansing.) 
DEFENCE.    (Id.) 

TROVER. 

See  CONVERSION.  {57  Barb.) 
TRUST. 

See  EXECUTORS  AND  ADMINISTRATORS. 
(-  Lansing.} 

TRUST   PROPERTY. 

1.  Where  the  cause  of  action   survives 
by  virtue  of  the  statute,  section  121  of 
the  Code  eaves  the  action  from  abate- 
ment, on   the  death  of  a  party.     ( tim- 
erson  agt.  Bleakley,  ante,  511") 

2.  Where   personal  property  is  held  in 
trust,   on  the  deatii  of  tt'e  trustee,  it 
passes,  under  the  common  law.  to  his 
personal     representatives,     who     are 
bound  to  execute  the  trust.    (Id  ) 

3.  The  Revised  Statutes  relative  to  uses 
and  ti  lists,  does  not  relate  to  personal 
property,  but  the  common  law  rule  still 
exists,   and    applies    in    reference    to 
such  property.     (Id  ) 

4.  Where,  on  the  deatii  of  a  plaintiff  in 
an   action,   who   sues   as   trustee,    the 
court  appoint,  a  person  in   place  of  the 
deceased,  to  execute  the  trust  upon  the 
express  consent  and  stipulation  of  the 
defendant,  the  latier  cannot,  on  motion 
at   the   trial,   have   the   complaint  dis- 
missed, on  the  ground  that  the  tide  to 
the  proper. y  was  in  the  personal  repre- 
sentatives of  the  deceased.    (Id.) 

TRUSTS  AND  TRUSTEES. 

1.  The  testator  devised  and  bequeathed 
all  his  residuary  real  and  personal  es- 
tate to  his  executors  in  trust,  to  receive 
the  income  and  to  apply  it  according 
to  the  directions  of  the  will,  during  the 
life  of  the  testators  widow  ;  upon  her 
death,  to  sell  certain  lots,  and  cause 
the  residue  of  the  estate  to  be  appraised 
by  the  appraisers,  one  of  whom  should 
be  chobeii  by  the  surrogate  of  the  ehy 
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of  New  York;  to  divide  the  wliole  in- 
to twelve  equal  parts ;  to  convey, 
transfer  and  pay  over  to  the  testator's 
eon  W.,  in  tee  simple,  to  whom  lie 
gave,  devised  and  bequeathed  the  same, 
or,  in  c;i>e  of  his  death  to  his  then  liv- 
ing lawful  issue,  three  of  said  parts  ;  to 
convey,  etc.,  to  the  testator's  son,  E. 
in  fee  simple,  and  he  gave,  devised 
and  bequeathed  tiie  same  to  him,  or, 
in  case  of  his  deaih  prior  to  the  time  of 
filch  distribution,  to  his  then  living 
lawful  issue,  three  other  of  said  parts; 
to  retain  and  hold  as  trustees  under 
said  will,  and  he  gave,  devised  and  be- 
queathed the  same  to  them  accordingly, 
twootherofsaidparts.in  trust  to  in- 
vest, lease,  etc.,  and  receive  the  in- 
come, etc..  and  apply  ii  to  the  use  of 
his  daughter,  M.,  during  her  life,  with 
remainders  over  after  her  decease. 
He  created  like  trusts  as  to  two  other 
shares  of  two-twelfths  each,  for  the 
benefit  of  his  two  daughters,  C.  and  ¥., 
respectively.  He  diiected  that  the 
shares  of  each  of  the  sons,  and  daught- 
ers should  include  certain  real  estate, 
specifically  described,  at  its  appraised 
value;  that  in  case  of  the  decease  of 
either  of  his  said  sons  prior  to  such  di- 
vision, leaving  no  lawful  issue  living 
at  the  time  of  such  division,  the  sur- 
viving son,  or  in  case  of  his  death,  his 
lawful  issue  then  living,  should  take 
the  share  of  the  deceased  son;  and 
that,  in  case  of  the  death  of  either  of 
the  daughters  previous  lo  the  time  of 
distribution,  the  trustees  should  retain 
her  share  upou  certain  ti  lists  for  her 
issue. 

Held,  that  the  estate  of  the  trustees  under 
the  general  residuary  devise  would 
terminate  upou  the  death  of  the 
widow. 

That  the  trust  to  receive  the  rents,  etc., 
would  cease  with  the  trust  to  apply 
them. 

That  the  trust  to  sell  vested  no  estate  in 
the  trustees. 

That  the  trustees  to  appraise,  divide 
and  convey  were  unauthorized  as 
trusts,  but  could  be  executed  as 
powers.. 

That  upon  the  death  of  the  widow  the 
devises  to  the  sons  and  trustees  for  the 
daughters  respectively  would  im- 
mediately take  effect  in  actual  enjoy- 
ment. 

That  the  trusts  to  sell,  appraise  and  di- 
vide did  not  suspend  the  power  of 
alienation  of  the  real  estate  or  the  ab- 
solute ownersnip  of  the  personal  prop- 
erty, but  that  from  the  time  of  the 
death  of  the  widow  and  pending  the 


division,  the  sons,  and  the  trustees  for 
the  daughters,  would  be  entitled  to  the 
possession  and  enjoyment,  as  tenants 
in  common  of  the  undivided  property 
subject  to  the  power  of  sale  and  divis- 
ion. 

That  the  limitations  in  case  of  death  of 
sons  or  daughters.  "  prior  to  the  time 
of  such  distribution.''  or  "  prior  to  such 
division,"  or '•  previous  to  the  time  of 
distribution,"  referred  to  ihe  time  ap- 
pointed for  the  division,  viz.,  the  death 
of  the  widow. 

That  the  sons,  or  their  issue  then  living, 
would  take  the  shares  which  were  giv- 
en absolutely,  and  tht  daughters,  or 
their  issue  then  living,  wouhi  take  the 
beneficial  interest  in  the  shares  given 
in  tiust.  (Manice  agt.  Manice.  43  JV. 
Y.,  203.) 

2.  A  trust  to  apply  rents,  etc..  to  the  use 
of  more  than  two  beneficiaries  is  valid, 
if  it  is  limited  in  its  duration  to  the  life 
of  oue  of  them.  (Id.) 

3.  A  general  devise  to  executors  in  trust 
vests  no  estate  in  them,  except  for  such 
of   the   declared    purposes    as    require 
that  the  title  be  vested  in  them.  (Id.) 

4.  A  void  trust,  which  is  separable  from 
other  valid   trusts,    may    be    cut  off, 
where  the  trust  thus  defeated  is  inde- 
pendent of  the  o:  her  dispositions  of  the 
will  and  subordinate  to  them,  and  not 
an  essential  pail  of  the  general  scheme. 
(Id.) 

5.  A  devise  of  land  to  trustees  directing 
them  to  execute  and  deliver  to  a  cor- 
poration a  deed  of  conveyance  thereof, 
for  the  uses  and  pur|«>ses  and  with  the 
restrictions  set  forih   in   the  will,  cre- 
ates no  valid  trust  in  such  trustees,  and 
gives  them  no  title,  but  vests  immedi- 
ately and  absolutely  in  such  corpora- 
tion   the    land    devised.     Adams  agt. 
Pen-y,  43  Jf.  Y.,  487.) 

6.  A  devise  of  real  and  personal  to  trus- 
tees, to  sell    the   land   and   invest   the 
avails,  together  with  the   personal  in 
specified  securities,  and  pay  to  a  cer- 
tain educational  corporation,  annually, 
the  income  to  be  devoted  by  such  cor- 
poration to  certain  specified  purposes, 
creates  an  actine  trust,  and  the  title  to 
the  fund  dues  not  pass  to  the  corpora- 
tion. (/(/'.)  £ 

7.  A  trust  created  by  will   for  the  pur- 
pose of  enforcing  a  forfeiture  of  lauds 
devised  in  case  of  non  compliance  with 
a  condition  subsequent  is  not  author- 
ized  by   the  Revised   Statutes  and  ia 
void.     It  is  the  right  of  the  heirs  of  the 
testator  to  claim   the   benefit  of  such 
forfeiture..     {Id.) 
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Ste  ACCUMULATIONS.    (Id.) 

EnucATio.v.vL  CORPORATIONS.  (Id.) 

WILLS.    (Id.) 

RAILWAYS  .    (Id.) 

COMMON  CARRIERS.    (2  Lansing.) 

8.  I:  is  an  established  rule  of  equity,  that 
where  tiust  and  confidence  sire  reposed 
by  one  party  in  another,  and  tl-e  latter 
accepts  i  lie  "confidence  or  trust,  equity 
will  convert  him  into  a  trustee  when- 
ever it  i»  necessary  to  protect  the  inter- 
est of  the  party  BO  confiding,  and  do 
justice  between  them.  (Foote  agt. 
Foote,  58  Barb.,  268.) 

9:  Certain  premises  were  conveyed  to 
the  plaintiff's  husband,  the  considera- 
tion therefor  bring  mainly  paid  by  ihe 
plainiirf.  Subsequently,  in  1844,  for 
•  the  purpose  of  protecting  the  property, 
and  of  keeping  it  for  the  plaintiffs  use, 
the  plaintiff  and  her  husband  conveyed 
the  same  to  S.  F.  and  O.  F.,  without  a 
consideration  S.  F.  then  conveyed 
the  same  to  O.  F.  without  considera- 
tion, upon  •*  purol  agreement  that  the 
grantee  should  hold  the  same  for  the 
plaintiff's  benefit.  After  the  execution 
of  the  (ieed  10  him,  G.  F.  always  re- 
Wgnized,  so  long  as  he  lived,  the  fact 
that  the  premises  belonged  to,  and  were 
the  property  of  the  plaintiff,  and  thsit 
he  held  the  same  simply  for  her  bene- 
fit. The  plaintiff,  with  her  husband, 
had  for  more  than  '2Q  years  held  unin- 
terupted  and  undispuied  possession  of 
the  premises  and  paid  taxes  thereon. 
In  1854  G.  F.  made  a  will,  by  which 
he  devised  the  premises  to  the  plaintiff. 
In  1853  he  was  married  to  the  defend- 
ant E  F.,  and  had  issue,  the  defendant 
C.  F.,  and  died  in  18(54.  The  plaintiff 
claimed  the  premises  as  belonging  ',0 
her,  in  fee,  sind  the  defendants  claimed 
tliat  G.  F.  was  the  owner  thereof,  and 
that  upon  his  death  his  widow  became 
entitlt-d  to  an  estate  in  dower  therein, 
and  lits  daughter  C.  F.  to  an  estate  in 
the  remainder  in  fee.  There  were  no 
c' editors  whose  rights  were  involved. 
Stld;  1.  That  I  he  transaction  was 
simply  the  naked  transfer  of  tiirt  nomi 
iiiii  title  of  the  property  to  G.  F.  to  be 
held  without  interest  in  him,  for  the 
benefit,  of  the  plaintiff.  2.  That  the  ref- 
eree having  found  as  a  fact,  that  G.  F. 
in  taking  a  deed  of  the  property  intend- 
ed in  good  fiiith  to  hold  it  in  "trust,  as 
the  protector  of  ihe  plaintiff's  rights, 
and  only  for  her  benefit,  the  court 
would  not  permit  those  claiming  under 
G.  F.  to  insist  that  he  held  it  absolutely 
as  the  true  and  lawful  owner.  3  That 
bad  G.  F.,  at  any  time  during  his  life, 
attempted  to  dispossess  the  planitiff  of 
the  estate  l.e  so  li«?ld  nominally  for  her 
benefit,  a  court  of  equity  would  have 


restrained  him,  upon  application,  and, 
upon  demand,  1-ave  compelled  him  to 
convey  the  liile  to  her.  4.  That  the 
section  of  the  statute  relative  to  fraud- 
ulent conveyances.  (2  R.  S.  134.  $  6,) 
which  requires  that  every  trust  or 
power  over  or  concerning  lands  shall 
lie  by  deed  or  memorandum  in  writing, 
had  no  application  to  the  case.  5. 
That  it  was  no  objection  to  the  grant- 
ing of  relief  to  the  plaintiff  that  there 
was  no  written  agreement  between  her 
and  G.  F.  That  equity  made  the  lat- 
ter a  trustee  ex  riMirjicio.  6.  That  the 
defendants  could  interpose  no  defense 
of  tiie  statute  of  uses  and  trusts,  or  the 
statute  of  frauds,  thsit  G.  F.,  through 
whom  they  claimed,  could  not  set  up. 
Thsit  it  would  lie  fraudulent  in  him  to 
deny  the  plaintiff*  equitable  title  to 
the  property  :  and  a  court  of  equity 
would  not  allow  him  to  set  up  either 
of  those  statutes  t<»  be  used  as  instru- 
ments of  fraud.  (Id.\ 

10.  Implied    and    resulting    trusts  are, 
from  their  very  nature,  excepted  froui 
the  provisions  of  the  Revised  Statutes 
relative  to  uses  and  trusts.     (Id..) 

11.  Their  existence,  gentrally  ppenking, 
can  only  be  established  by   parol  evi- 
dence ;  and  it  requires  the   power   of 
a  court  of  equity  to  compel  the  perform- 
ance of  such  implied  agreements,  and 
to   protect   the  rights  and  interests  of 
the  ctjtii.i  que  trust  therein     This  power 
has,  in  no  respect,  been  abridged  or  im- 
paired by  the  Revised  Statutes.     (Id.) 

See  LEASE.    (Id.) 


UNCERTAINTY. 
See  CONTRACT.     (2  Lansing.) 

USURY. 

1.  When  a  lender  stipulates  for  a  con- 
tingent benefit,   beyond  the   legal  rate 
of  interest,  and  lias  the  right  in  any 
event  to  demand  the  repayment  of  the 
principal  sum  with  the  legal    interest 
thereon,  the  contract  is  in  violation  of 
the  statute   prohibiting   usury,  and  is 
void.    (Urwini  agt.  Vredenberuh,  43  If. 

r.,  195.) 

2.  In  an  action  brought  to  have  securities 
given  to  secure  a  usurious  loan  declared 
void,  ihe  offer  of  the  plaintiffs  in  their 
complaint   to   pay    the   principal  sum 
with  lawful  interest,  must  be  accepted 
by  the  defendant,  if  at  all,  before  judg- 
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ment,  and  cannot  be  enforced  by  mo- 
tion on  the  part  of  the  defendant,  or 
after  judgment  has  been  entered  against 
liim  in  tlie  action.  (Id.) 

3.  Quere.  Whether  even  upon  the  offer, 
the  i-oiirt  could  have  required  compli- 
ance with  it.    (Id.) 

See  NATIONAL  BANKS.     (57  Barb.) '. 

4.  The  defendants  took  a  mortgage  from 
the  plaintiff,  and  gave  back  an  agree- 
ment to  pay  the  mortgagor  the  amount 
secured,  wiih  interest  on  the  mortgage; 
the    bond    and    mortgage    were    then 
transfered    by  tlie    mortgagee   to   tlie 
superintendent  of  tlie  banking  depart- 
ment, as  .security  for  circulating  notes 
issued  to  the  former,  equal  in  amount 
to  the  Rum  secured,  and   it  had   been 
given  for  i  he  purpose  of  such  transfer: 

Held,  that  the  transaction  was  not  usur- 
ious. (I'ti-iiie  agt.  Hotckkis*,  '2  Lansing, 
416.) 


v. 

VALUE. 
Sx  EVIDENCE.  (43  N,  Y.) 

VARIANCE. 
See  PLEADINGS.  (2  Lansing.) 

VENDOR  AND  PURCHASER. 

I.  In  the  absence  of  any  express  con- 
tract, fraud  or  imposition,  there  can 
be  no  responsibility  "ii  the  part  of  the 
vendor,  for  tlie  quality  of  what,  i.s  sold 
as  slops  or  swill  iroin  a  di.siillery.  If 
the  purchaser  has  what  he  bargained 
for,  viz.,  slops  from  a  distillery,  the 
doct-ine  ot  caveat  emptor  applies. 
(ffutden  agt.  Clancy,  ante,  I.) 

2  Where  the  defendant  made  an  execu- 
tory contract  will)  B  and  C  fur  the  sale 
of  a  piece  of  laud,  they  taking  immedi- 
ate possession,  and  C  afterward  died, 
leaving  the  plaintiff',  (theivi  minor)  his 
heir,  and  his  widow  andw  were  ap- 
pointed his  administrators;  anil  default 
tiMvini;  been  made  in  the  payments  un- 
der the  contract  subsequent  to  C's 
death  ;  an  1  the  defendant  having  noti- 
fied B  that  the  payments  in  arrear 
must  be  paid  within  a  fixed  time  or  he 
•would  re-enter,  and  B  having  failed  to 
pay  and  assenting  to  re-entry,  which 
was  maiie.  Held,  that  the  contract 
was  a;  an  end  and  the  plaintiff,  as  heir 
of  C,  Was  uoi  entitled  to  specific  per- 


formance. Held,  further  that  she  was 
not  entitled  to  a  return  of  the  moneys 
paid  by  her  father  in  his  lifetime  under 
the  contract.  (Havens  agt.  Patterson, 
43  N.  Y.,  218.) 

3.  Part  payment  on  a  parol  contract  for 
the  sale  of  an  interest  in  land  does  not 
take  the  case  out  of  the  statute  so  as  to 
enable  the  vendor  to  sue  for  the   bal- 
ance. (Caager  agt.   Lansing,  43  N  Y., 
550.) 

4.  Where  a  parol  contract,  for  the  sale  of 
land  by  the  plaintiff  to  the   defendant 
having    been    made,    the    latter    pays 
a    portion    of    the    purchase    muncy, 
and  thereupon  a  deed,  fully  executed, 
is  delivered  by  ihe  plaintiff  to  the  de- 
fendant's brother,  upon  tlie  agreement 
that  when  the  defendant  cays  the  bal- 
ance, his  brother  shall  deliver  the  deed 
to   him,   he  agreeing  to  pay  such  bal- 
ance.    Held,  in  an  action  to  recover  the 
sum  unpaid,  that  it  was  to  enforce  a 
parol    contract   for   the   sale   of  land, 
•which  was  void,  and  the  action  could 
not  be  maintained.  (Id.) 

5.  The  deed  executed  by  the  vendor  can- 
not be  said  to  contain  the  teims  of  the 
contract,  nor  can  the  purchaser  be  held! 
bound  thereby,  as  it   iias  never  been 
delivered  to  or  accepted  by  him.    (Id.) 

6.  Neither  can  the  action  be  maintained 
as  for  the  purchase-money  of  land  ac- 
tually sold  anil  conveyed  ;  for  until  the 
delivery  to  the  defendant  of  the  deed, 
no  title  passes.  (I'd.) 

7.  Where  two,  having  contracted  togeth- 
er for  the  purchase  of  land,   partition 
it  between  them  and  possess  accord- 
ingly, and  one  (the  plaintiffs  te.-tator 
and  devisor  dying  in  possession  of  his 
part,  the  other  (the  defendant J   imme- 
diately entered  upon  it   and  occupied, 
claiming  the  whole.     Held,  that  each 
was    as  against  the  other,  entitled"  to 
the  exclusive  possession  of  the  portion 
allotted  to  him,  independently  of  the 
question  whether  either  or  both   had 
against,  the  vendor  the  right  to  the  pos- 
session of  any  part  of  the   lot.     field, 
further,  therefore   that  the   defendant 
was  liable  to  the  phiimilfs  for  the  rents 
and  profits  of  the  half  allotted  to  the 
plaintiffs  testator.    (jftey/wagt.  Taylor, 
43  N.  Y.,  578.; 

8.  Where  wood  is  sold  subject  to  inspec- 
tion   and   measiremont   by  a  railroad 
inspector    of  wood,   the  purchaser  ia 
entitled   to  have    the     same   actually 
measured  by  such  inspector,  or  to  have 
something  done  which  be  equivalent  to 
a  measurement.     He  is  not,   bound  by 
the  mere  guess,  or  loose  estimate  by  the 
eye,  of  such  inspector,  aa  to   ibequau. 
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titv.  (McAndreics  agt.  Santee,  57  Barb., 
,193.) 

9.  Where  a  purchaser  of  land  affer  pay- 
ing a  portion  of  the  consideration,  and 
promising  to  pay  the  reef,  fails  to  do  so, 

.he  cannot,  on  being  sued   for  the  bal- 
ance of  the  consideration,  set  up  his 
•  j.own  breach  of  promise  as  a  defense  to 
•>  the  action,  in  this,  that  because  he  did 
,,not  perform,  the   statute  of  frauds  ap- 
plies ;  where  he,  by  reason  of  the  per- 
• ,  fornmtice  by   the  vendor  of  everything 
on  his  part  agreed  to  be  performed,  is 
in  possession,  and  is  enjoying  ihe  ben- 
efits of  the  estate  purchased.    (Cagger 
agt.  Lansing,  57  Barb.,  421. ) 

10.  One  who  purchases  land, with  knowl- 
edge of  another's  right  thereto,  under  a 

•'contract  of  purchase,  takes  his  title 
subject  to  such  right;  and  that  being 
so,  either  the  deed  lo  him  will  be  set 
aside,  or  he  will,  wi'.h  his  wife,  be 
directed  to  convey  to  the  person  having 
the  prior  right.  (Lose*  agt.  Morey,  57 

.  .Z?ari,561.) 

See  EVIDENCE.   (Id.) 

SPECIFIC  PERFORMANCE.   (Id.) 

11.  Whatever  is  done  between  the  par- 
ties,   under    a    supposed     agreement, 
where    there    is    a  mutual    misunder- 
standing as  to  its  terms,  is  not  binding  ; 
and   though   both   parties   consent    at 
the  time,  to   the   delivery  of    a  portion 
of  tlie  property  agreed  to  be  sold,  each 
supposing  that  such  delivery   and  ac- 
ceptance is  to  be  a  part  -performance  of 
the  contract,  and   that  the    purchaser 
will  onlv  become  the   absolute  owner 
when  the   whole   contract   shall   have 
been  performed,  the  law  will  not  imply 
that  either  of  the  parties  intended  that 
the   property  delivered  was   to  be  ab- 
solutely the  pm  chaser'*  in  case  he  failed 
to   com]  ly  with  the  whole   agreement. 
(Fullerton  agf.  Dalian,  58  Barb.,  236.) 

12.  Where   one  is  in  possession   of  prop- 
erty with  no  other    claim  of  title  there- 
to," than  a  partial  or   conditional   one. 
as  purchaser  under  a  void  contract  of 
eale,  which  each   p«rty  refuses  to  per- 
form,  except   according    to    his    own 
understanding  of  its  terms,  the  title  of 
the  property  is  n  >t  changed,  and  the 

'  vendor  is  entiiled  to  recover  such  prop- 
erty, upon  legal  demand  made.  (Id.) 

13.  After    demand  of   such   property   is 
made,  the  purchaser  is  wrongfully  in 
possession  ;  and  his  use  of  the  property 
afterwards  is   a  conversion  thereof  to 
his  own  use.  (Id.) 

14.  The  defendant,   representing  to   the 
plaintiff  that  he  had  the  agency  for  the 

.  sale  of  a  sewing  machine,  for  a  partic- 


ular county,  and  the  right  to  sell  and 
transfer  Ihesume.  sold  and  transferred 
such  agency  to  the  plaintiff,  who  re- 
lying upon  the  truth  of  such  representa- 
tion, gave  his  note  for  the  price,  and 
subsequently  paid  the  same.  In  an 
action  by  tl'ie  plaintiff  to  recover  back 
the  money  so  paid,  the  referee  found, 
upon  conriictimr  evidence,  that  the  de- 
fendant hud  not  in  fact  any  agency  for 
said  county,  or  right  to  sell  and  transfer 
the  same,  and  all  that  his  representa- 
tions were  false. 

Held,  that  this  finding  warranted  the  con- 
clusion that  (lie  plaintiff  was  entitled 
to  recover  back  the  purchase  money 
paid  by  him,  with  interest.  (Baker  agt. 
Spencer,  58 Barb.,  248.) 

15.  If  there    were  a,   warranty  of  mer- 
chantable   quality   implied    to  such  a 
sale,   purchasers  cannot  recover  dam- 
ages on  account  of  the  inferior  qual- 
ity of   the   slops  famished,  where    it 
appears  that  they  received  and  consumed 
the  slops,  froni'day  today,  with  a   full 
knowledge  of  their  quality,  and  with- 
out leturning,  or  offering  to  return  them, 
or  giving   the  vendors    notice   to  take 
them  away,  or  not,  to  deliver  any  more. 
(Id) 

16.  Such  conduct  on  the  part  of  purchasers 
upon  well  settled  principles  governing 
executory    contracts    of     sale,     is      a 
complete  waiver  of  any  defects  in  the 
quality  of  the   article   purchased,   and 
biings  ihe  case  within  the  principle  of 
Seed  agt.   liamtdeU  (29  N.   Y.,  358.J 
(Id.) 

See  LIEN.   (Td.) 

PROMISSORY  NOTES.    (Td.) 
SPECIFIC  PEUFORMANCE.  (Id.) 
STOCK.   (Id.) 
WARRANTY.  (Id  ) 

17.  A  vendor  who  has  been  induced  to 
sell  his  goods  by  fraudulent  lepresenta- 
tions,  is   not  estopped    from   ratifying 
the  sale  by  any   act   of  dMafiirmance 
which  its  not  effectual  for  that  purpose, 
and   does  not  extend  to  the  entire  con- 
tract. (Kinney  agt.  Keiriian,  2  Lansing, 
492.) 

18.  Thus  wh^re   the   vendee  obtained  a 
sale  of  goods  for  the  checks  of    third 
person    which    he    fraudulently    rep- 
resented  as    good,    and    which   came 
back  to  the  vendor  under  protest,  and 
the  latter  sued  a  purchaser  of  part  of 
the  goods  from  the  vendee,  after  de- 
mand  upon   such    purchaser   and    his 
refusal  to  deliver  the  same,  to  recover 
the  value  thereof,  but  without  notice 
of    disiitfirmance    to    the    fraudulent 
vendee,  a:id   return,  or  offer  of  return 
to  the  latter,  of  the  protested  checks .  , 
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Ifeld,  that  there  was  not  euch  diaffirm- 
ance  of  the  contract  of  sate  as  pre- 
vented a  subsequent  action  thereon. 
(Id.) 

19.  And  a  8u it  by  such  vendor  against 
the  vendee  to  recover  the  whole  price, 
and  settlement  of  ihe  suit,  with  receipt 
of  part  of  the  sum  agreed  to  be  paid 
thereon,  is  u  ratification  of  the  con- 
tract and  will  bur  proceedings  for  the 
fraud.  (Id.) 

JBO.  The  vendor,  after  demand  «uid  refusal 
brought  an  action  against  one  to  whom 
bis  fraudulent  vendee  had  bold  a  por- 
tion of  the  goods,  and  afterward  sued 
euch  vendee  to  recover  the  whole  price 
due  upon  the  sale  to  him,  and  then 
made  a  settlement,  of  the  latter  suit 
fora  sum  agreed  on, on  which  sum  he 
received  a  part  payment: 

Held  that  the  last  suit  was  an  affirmance 
of  the  contract,  and  a  bartoa  recovery 
in  the  former  suit,  and  that  this  was 
«o,  although  by  agreement  at  the  time 
•of  the  seti  lenient,  the  subject  matter  of 
the  tirst  suit  was  re«-erved  therefrom. 
(Id.) 

21.  Pearse  agt.  Petti*,  (47  Barb.,  276,) 
cited  and  explained.  (Id.) 

fee  BILLS  OF  EXCHANGE   AND  PROM- 

I8SOHY   NOTES     (Id.) 

FRAUD  ANI>  FRAUDULENT   SALES. 
(Id.) 

CoNTKACT.    (fd.) 

INSOLVENT  DEDTOR.   (Id.) 

JUDGMENTS  AND  EXECUTORS.  (Id.) 

MISTAKE  OF  FACT.  (Id.) 

SETT-OFF.    (Id.) 

}J2.  By  the  terms  of  a  contract  for  sale 
of  timbered  land,  the  vendee  agreed 
that  half  of  all  the  timber  prepared  lor 
market  should  be  applied  upon  the 
purchase,  and  that  lie  would  not  re- 
move any  timber  without  the  vendor's 
consent  until  the  purchase  money 
should  be  paid ;  he  was  to  pay  the 
taxes,  and  have  a  deed  on  full  compli- 
ance with  the  terms  of  the  contract, 
and,  on  his  failure  to  perform,  it  was 
provided  that  the  vendor  should  have 
the  right  to  take  possession : 

JBetd,  that  the  vendee  had  a  right  of  im- 
mediate entry,  and  though  not  in  actual 
occiumucv  at  the  time,  such  constructive 
pos.-efsion  under  the  contract  as  ena- 
bled him  to  maintain  trespass  againut 
one  who  wrongtully  cut  limber  on  the 
premises.  (Pliillipt  ugt.  JJe  Groat,  2 
JjiiHJiiity,  19i!.) 

•23.  Held,  further,  the  vendee  having 
contracted  for  sale  of  the  land,  with 
reservation  of  tiie  timber,  and  for  its 
possession,  "except  so  tar  as  relates  to 

You  XLI.  42 


the  limber,"  that  he  could  maintain 
trespass  against  one  who  entered  under 
»n  assignee  of  the  contract  of  sale,  *i>4 
cut  down  trees.  (Id.} 

24.  _  And  that  an  action  atrainst  such  as- 
signee, for  the  conversion  of  timber 
previously  cut  upon  the  premises, 
would  lie  by  the  said  vendee  by  reason 
of  his  special  property  therein,  and 
that,  if  the  eliexit  of  the  agreement 
with  his  vendor  was  to  pledge  $>• 
timber  as  security,  he  was  entitled  to 
show  a  waiver,  of  fiillillment  of  tlie 
conditions  of  the  pledge.  (Id.) 

See  CONTRACT.    (Id.) 

GUARDIAN  AND  WARD.  (Id.) 
LANDLORD  AND  TENANT.  (Id.) 

MONEV   HAD   AND   DECEIVED, 


VERDICT. 
See  DAMAGES.    (£8  Barb.) 

1.  A  verdict  improperly  influenced,  i>jr 
misdirection  of  the  judge,  will  be  set 
aside  on  motion  upon  a  case  made,  al- 
though no  exception  has  been  taken  at 
the  time  of  the  charge,  \lieuedict  agt 
Johnson  2  Lansing,  94.) 

VESSELS. 

1.  In  November,    1862,   the  defendant'* 
bark,  Antietam,  being  ashore  near  the 
Delaware  Breakwater  he  sent  a  tele- 
gram to  his  agents  in  New  York,  as 
follows:  "  Lewes,  Del.,  Nov.  13,  1862. 
To  Metcalf  &  Duncan  :  Send  me  small 
tug-boat,    steam-pump,    engineer,  my 
diving   apparatus   and  diver,    or  tele- 
graph Eben  Eaton,  90  Bolion  Street, 
South  Boston,  to  come.    Make  the  best 
trade  you  can.    \V.  A.  FARXSWORTH,-* 
which  was  received  same  day.     (Mar- 
tin agt.  Farnsworth,  ante,  59.) 

2.  Messrs.  Metoalf  &.  Duncan   chartered 
the    plaintiff's   tug-boat.  May  Queen, 
to  go  down   to  the  Delaware  Break- 
water upon  that  service.  The  terms  of 
the  charter  were  all  agreed  upon,  ox- 
cept  thaf  the  plaintiff  required  a  coast 
pilot  to  go  with  him  on  his  tug-boat. 
Messrs.  M.  &  D.  asked  plaintiff  what 
a  coast  pilot  would  cost  ;  he  answered 
that  he  did  not  know,  that  he  would 
get  one  as  cheap  as  he  could.     After- 
wards he  selected  H  coast  pilot,  and 
introduced  him   to  Messrs.  M.  &  D.f 
who  inquired  of  the  plaintiff  if  he  was 
satisfied  with  him,   to  which  plaintiff 
replied    that   he   was   perfectly  ;    and 
Messrs.  M.  &.  D.  thereupon  agreed  to 
pay  the  amount  of  the  pilot's  wages  — 
fo'per  day.     (Id.) 
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3.  The  May  Qaeen  sailed  from  New 
;  York  in  the  afternoon  of  Nov.  14,  1862. 
After  having  run  into  and  remained  in 
Absecom  Harbor  (80  miles  from  New 
York),  on  account,  of  stress  of  weather, 
they  continued  the  voyage  on  the  after- 
noon of  Nov.  17.  \Vhen  night  came 
on,  the  weather  had  thickened  and  rain 
Lad  commenced.  The  (coast)  pilot  was 
at  the  helm.  The  captain,  mate,  en- 
gineer and  men  had  gone  below  to 
supper,  leaving  the  pilot  .the  only  per- 
son on  deck — there  being  no  lookout. 
The  pilot  saw,  on  the  starboard  bow  of 
his  vessel,  a  single  light.  He  took  his 
glass  and  examined  her.  She  was 
under  sail,  and  showed  but  one  light, 
mid  did  not  whistle,  and  the  pilot  con- 
cluded that  she  WHS  a  sailing  vessel,  as 
be  had  a  right  to,  tor  vessels  under 
steam  should  show  more  than  one  light, 
,  and  are  bound  to  whistle  when  ap- 

E reaching.      He    accordingly    put  the 
elm  of  the  May  Queen  to  starboard, 
i     to  turn  her  away  from  the  approaching 

•  vessel.  She,  however,  proved  to  be  the 

•  United   Siaies  steam  gun  boat    Wain- 
sutta ;  which,  seeing  the   May  Queen 
ahead,  put  her  own  helm  to  port.     A 
collision  occurred,  by  which  the  May 
Queen  was  lost. 

Held  by  the  general  term,  that  the  court 

below  should  have  concluded  from  the 

,     testimony  given  that  plaintiff  was  mis- 

j,   taken  or  forgetful  of  the  specific  terms 

. .    of  the  contract  about  the  pilot,  and  that 

; .   in  trui h  and  fact,  Duncan,  acting  as  the 

. .   agent  of  defendant,  only  agreed  to  pay 

the  expense  or  hire  of  the  pilot  for  the 

voyage,  and  upon   such  a  conclusion 

;     the   court  should    have  dismissed  the 

complaint  upon  motion,  and  the  refusal 

GO  to  do  was  error.     (Id.} 

.4.  But  assuming  that  the  court  and  jury 
were  correct  in  their  conclusion  that 
defendant  did  contract  with  the  plain 
tiff  •'  to  fvmith  a  coast  pilot  fur  the 
voyage"  and  thereby  incurred  all  the 
liabilities  that  would  ensue  from  the 
use  of  those  words,  yet  as  a  conclusion 
of  law,  such  a  contract  did  not  make 
Li  in  responsible  for  the  care  and  man- 
agement and  safe  navigation  of  the 
vessel  on  the  said  voyage,  but  that  the 
said  pilot  was  received  and  placed 
upon  said  vessel,  simply  as  a  pilot  at 
tea,  to  advise  and  direct  the  course  of 
the  vessel  to  her  place  of  destinaiion, 
subject  to,  and  under  the  general  au- 
thority and  command  of  ner  master, 
who  was  the  superior  officer  of  such 
pilot  during  the  whole  voyage,  and 
up<m  whom  (the  master)  devolved  the 
responsibility  of  the  general  care  and 
management  <>f  such  vessel  during  her 
voyage.  (Id.) 


5.  The  court  below  erred  in  its  rnlmg, 
when  it  admitted  testimony,  objected 
to  by  defendant,  of  a  usage  or  custom 
in  regard  to  coast  pilots  having  absolute 
and  supreme  control  and  management 
of  a  vessel  on  a  voyage  like  this, as  the 
superior  of  the  master  of  sa;d  vessel 
(Id) 

6.  Such  control  and  management  and  the 
government  and  discipline  of  a  vessel 
like   this,  engaged  on  such  a  voyage, 
should  be  determined  MS  a  question  of 
law,  and   cannot   be  considered  as  a 
question  of  fact  based  upon  custom  or 
u.-age.     This  power  and  authority  is 
clearly  and  unquestionably  conferred 
upon  and  intrusted  to  the  master  of  tin 
vessel  by  the  common,  civil   and  mari- 
time law,  and  he  (the  master)  must  be 
held   responsible   for    its   non  use,  or 
abuse,  and  he  cannot  evade  that  respon- 
sibility, nor  shift  the  same  from  himself 
upon  other  persons  by   virtue  of  any 
custom  or  usa^e  to  the  contrary.     (Id.) 

7.  A  claim  for  labor  performed,  and  ma- 
terials furnished  upon  and  for  the  hull 
of  a  vessel,  while  in  the  process  of  con- 
strtictiori    before   launching,    is   not   a 
claim  upon  maritime  contract,  and  no* 
within  the  jurisdiction  of  the  admiralty 
courts.     The  lien  law  of  186^  entitled 
"an  act  to  provide  for  the  collection 
of  demands  against  ships  and  vessels," 
giving  a  lien  on  the  vessel  for  such  la- 
bor and  materials,  and    providing   for 
the  enforcement  thereof  in  rein,   is,   as 
to  such   contracts,    constitutional   and 
valid,  and  no  infringement  upon    the 
federal  maritime    jurisdiction.     (Shep- 
pard  agt.  Sletle,  4o  N,  Y.,  5f2.) 

8.  In  re  Steamboat  Josephine  (39  N.  Y., 
19),  commented  upon  and  distinguished. 
(Id.) 

9.  The  act  is  not  unconstitutional,  as  in- 
fringing   upon    the   right   of    trial   by 
jury.     Liens  were  given  in  such  cases, 
before  the  constituiion  of  J846,  which 
were  enforceable  in  equity  without  a 
jurv.     They  are  not,   therefore,   cases 
where,  witiiin  that  Constiimion  (art.  I, 
$   '2),   a  trial   by  jury    had    therefore 
"  been  used."     (Id.) 

10.  Where,  within  the  twelve  days  after 
the  vessel  shall   leave  the  port  where 
the  debt,  was  contracted,  an  application 
shall  have  been  made  to  the  proper  of- 
ficer for  an  attach inent,  ana  the  ves- 
sel shall  have  been  seized   under  such 
attachment,  and  released  therefrom  by 
the   giving   of    a  bond   in   accordance 
with   the  act,   it   is  immaterial  to  the 
right  of  action  upon  the  bond,  whether 
or  not  a  specification  of  the  claim  shall 
have   been   tiled   wiihin   BUCU    twelve 
days.  (Id.) 
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11.  Where  H  steamboat  collides  with  a 
Vi-ssi-l  aground  in  or  near  the  channel 
of  a  navigable  river,  it  will  not  relieve 
the  colliding  vessel  from  liability  for 
tlic  injury,  that  from  eome  liidden  and 
iinforseen  cause,  her  bow  was  sudden- 
ly sheered  directly  toward   the  in,tm-d 
vessel    when  BO  near  that,  by  the  exer- 
cise of  the  utmost  care  and   vigilance. 

'  the  collision  conht  not  he  avoided, 
•when  it  also  appears  tnar,  at  the  time 
tlie  steamer's  how  so  sheered,  her  pi- 
lot,  nnd'-r  an  erroneous  impression  as 
to  tlie  true  direction  of  the  channel, 

,  was  negligently  steering  her  away 
from  it,  and  o'ut  of  the  acciistome'd 
course.  (Austin  agt.  Steamboat  Co., 
43  A".  F.,  75.) 

12.  A  party  cannot,  excuse  himself  upon 
the  plea  of  inevitable  accident,  where, 

y  his  own  negligence  he  has  placed 
liimself  in  a  position  which  renders  a 

1  collision  unavoidable.  He  must  exer- 
cise care  and  foresight  to  prevent 

:  reaching  a  point  from  which  he  is  una- 
ble to  extricate  himself :  and  omiiting 
there,  the  greatest  vigilance  and  skill 
on  his  part  subsequently,  when  the 

:    danger  arises,  will  not  avail  him.  (Id.) 

13.  Where  it  appears  that  the  grounding 
of  the  injured   vessel   was  caused  by 
her    miming    nut   of  the   accustomed 
channel  (her  pilot  committing  the  same 
mistake  as  to  the   proper   course   that 
was  afterward  committed  by  the  pilot 
of  tiie  colliding  steamer),"  the   negli- 
gence in  i-o  running  her  aground  is  not 
that  ••  proximate"  negligence  coiurib- 
ntingto  the  injury,  which  will  prevent 

.  a  recovery  by  her  owners  for  damages 
occasioned  by  the  subsequent  uegli- 

•  gence  of  those  in  charge  of  the  steamer 
in   running   into   her,  when   they  had 
knowledge   of  her   position,  and  that 
she  was  aground.     (Id.) 

14.  Notwithstanding  the  previous  negli- 

•  gence  of  those  managing  the  grounded 
••    vessel,  if,  at  the  lime  when  the  injury 

was  committed,  it  might  have  been 
avoided  by  the  defendant,  by  the  exer- 
cise of  reasonable  care  and'  prudence, 
an  action  will  lie  for  the  injury.  (Id.) 

J5.  Stivutxtit.  Foster  (1  How.  U.  S.  89). 
commented  upou  and  distinguished. 
(Id.) 

16.  It  is  not  negligence  in  those  in  charge 
'  of  a  vessel  aground  to  omit  to  give  sig- 
nals to  approaching  vessels  as  to  which 
side  of  her  is  tne  proper  course  for 
them  to  take,  even  if  such  course  is 
known  to  them.  The  customary  sig- 

..  iials  from  steam  vessels  by  blasts  of  the 
steam  whistle  are  to  indicate  the 

•  course  which  the  vessel   giving   them 


intends,  herself,  to  take,  and  are  not 
therefore  appropriate  'o  be  triveti  by  a 
steamer  not  in  motion.  (Id.) 

17.  Any  State  legislation   providing  for 
the  enforcement  of  a  maritime   cl.,im 
or    contract    except    by    common  law 
remedy,  infriimes  upon   the  exclusive 
jurisdiction  of  the  federal  courts,   and 
is  in  violation  of  tlie  federal   Constitu- 
tion.    I  lirookman.  agt,    Ilamill,   43  JV. 
Y.,  554.) 

18.  But  as  to  claims,  not  in  their  nature 
maritime,  against  the  owners   of  ves- 
sels, the  State  jurisdiction  is  complete, 
a, ni    there   is   no   restriction   upon  'its 
power  to  prescribe  forms  and  methods 
of  proceeding  to  enforce  them.  (Id.) 

19.  It  is  not.  material  to  the  question  of 
constiiutionalitv,  in  any  particular  caw, 
whether  the  admiralty  courts  do  or:do 
not  proceed  in  such  case  in.  rem.   bui 
tlie   test,   is   the   nature   of    the   claim, 
whether  maritime  or  otherwise,     (td.) 

20.  Ships  and  vessels,  when  within  the 
territoiial  jmi.sdiction  of  the  States,  are 
not  exempt  from  the  operation  of  their 
laws  for  i  he  collection  of  claims,  or  the 
creation  or  enforcement   of  liens  not 
founded    upon    maritime   contracts   or 
torts;  hut  as  to  the  latter,  the  jurisdic- 
tion of  the  admiralty  is.   except  as  to 
mere  common  law  remedies,  and  with 
the  reservation  as  to  inland  lakes   and 
rivers  contained  in  the  acts  of  Congresn 
of  1815,  exclusive  in  all  caves,  as  Well 
where  they  proceed  only  in  jiersonam 
as    in   rem.     Held, .  accordingly,    thai 
claims  tor  whaifage  of  a  sea-going  ves- 
sel  are   maritime  in  their  nature,  and 
the  act  of  1862  (chap.  48'J  of  Laws  of 
18(52).  therefore,  in  so   far  as   it   pro- 
vides for  attachments  and  other  pro- 
ceedings in  rem  against  vessels  for  such 
claims  is  void  ;  and  a   bond   given    to 
discharge  such  an  attachment   cannot 
be  enforced.     (Id.) 

21.  In  re  Steambnat  JoxepJnne  (39  N.  Y., 
19),  explained  and  limited.     (Id  ) 


w. 

WAIVER. 

See  WARRANTY.     (Ante.) 

1.  Tlie   party    is  to  be  presumed,   after 
judgment,  to  have   waived  any   objec- 
tion that  he  might  have  taken  on   the 
trial,  but  omitted   to  lake.     (A'ueagt. 
Perry,  ante,  385  ) 

2.  Neither  the   prisoner  or  his  counsel 
cau  waive  the  presence  of  the  forme. 
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on  trial  for  a  felony.  (Maurer  agt. 
People,  43  iV.  T.,  1.) 

J.  Upon  a  criminal  trial,   afrer  the  pris- 

;  oner  has  pleaded    '•  not  guilty,"  it   is 

within   the  discretion  of  lite  court  to 

'    permit  liim  to  interpose  a  special   plea, 

'  setting  np  defects  in  the  organization 
6f  the  grand  jury  which  found  the  in- 
dictment, and  a  refusal  to  allow  the 
plea  cannot  be  alleged  as  error.  (Pee- 

'  )>le  agt.  Allen,  43  iY.  Y.,  28.) 

4.  A  waiver,  l>y  the  indorser  of  negotia- 
.ble  paper,  of  'demand  upon  the  maker, 
and  of  notice  of  non-payment,  may  be 

i  'by  implication  from  his  acts,  as  well 
as  hv  express  words.  (Sheldon,  agt. 
Norton,  43  N.  Y.,  93.) 

5.  And,  accordingly,  where  the  holder  of 
a  promissory  note,  just  previous  to  its 
^maturity  having  sought  an  interview 

•  \viih  tilt;  indorser,  thown  him  tlie  note, 
and  stated  thai  "the  maker  wanted  it 
to  remain  another  year,"  asked   him  if 
he  was  willing,     field,  (  CHURCH,  Ch. 
J.,  and  FOLGKK.  J..   contra),    that   the 
•reply  of  the  mdorser  that  he  was  will- 
iu  to  let  it  remain,  and  that  it  was  a 
•good  note,  were  a  waiver  of  demand 
and  notice  at  maturity,  and  their  onus 

•  sum   did   not  discharge    the    indorser. 

6.  Held  further,  that  under  these  circum- 
stances, the  waiver  was  complete,  in- 
dependently  of  the  question  whether 
an  agreement  between  the  maker  and 

Bolder  for  an  extension  for  one  year  on 
the  note  was  or  was  not  made.  In 
Kiic.h  case,  ihe  liability  of  tlie  indorser 
becomes,  by  the  waiver,  absolute  on 
the  maturity  of  the  note,  and  no  subse- 
quent demand  and  notice,  at  the  expi- 
ration of  the  year  of  extension,  or  at 
any  other  lime  are  necesasry  to  fix 
him.  (Id.) 

<j8«  PLACK  ON  TRIAL.    (Id.) 

AGKKK.MKNT.    (57  Barb,) 

APPEAL.    (Id.) 

BOND.  (Id.) 

INSUKANCK,  (FiRK.)    (Id  ) 

STKEKTS  ANU  AVKNUKS.    (Id.) 

LlEN     (M  liurb.) 

PARTITION.  (Id.) 

PRACTICE.  (Id.) 

VKNKOH  ANU  PURCHASER.   (Id.) 

AO-MlMSTKATOliS. 


WAREHOUSEMEN. 

•?         ; 

He*  CAKRIBRS.    (57  Barb.) 

WARRANTY. 

I.  The  pl»intiffe  were  manufacturers  of 


steel,  and  the  defendants  were  manu- 
facturers of  axes.  Plaintiffs  wrote  to 
defendants  a  letter,  in  which  they  of- 
fer to  sell  them  ten  tons  of  best  cast 
steel,  which  they  would  warrant  equal 
in  quality  to  any  brai  d  of  English  east 
steel.  Defendants  ordered  tlie  amount 
sent  to  them,  which  thev  made  into 
axes,  which  proved  to  be  of  inferior 
quality,  by  reason  of  the  inferior  qual- 
ity ot'the  steel. 

field,  that  the  referee  was  justified  in 
finding  a  warranty  that  the  steel  would 
make  as  good  axes  as  the  best  English 
steel.  (Park  ngt.  Morri*  Axe  and 
Tool  Co  ,  ante,  18.) 

2  The  name  of  the  defendant's  compjtnj 
was  "Axe  and  Tool  Company.''  This 
was  notice  to  the  plaimitfe  of  the  use  to 
which  the  steel  was  to  be  applied,  and 
the  warranty  must  be  held  to  be  that 
the  steel  would  make  either  axes  or 
tools  of  as  good  quality  as  the  best 
English.  (Id.) 

3.  In  this  class  of  warranties  the  measttit 
of  damages  is  the  difference  between 
the  value  of  the  defective  article,  made 
from  the  defective  material  furnished, 
and  the  value  of  the  article,  if  made 
from  the  material  as  represented.  (Id;) 

4.  In  other  words,  the  measure  of  dam- 
ages in  this  case,  would'  be  the  differ- 
ence in  value  between  the  axes  made 
from  the  defective  steel,  and  theii  value 
if  the  steel  had  been  equal  to  the  best 
of  English  steel.     (Id.) 

5.  Where  a  written  contract  is  entejred 
into  between  the  plaintiffs  and  the  de- 
fendants by  which  the  latter  agree   to 
rent  to  the  plaintiffs  a  cattle  barn  con- 
nected with  the  defendant's  distillery, 
for  a  certain   time,  and  also  agree  to 
furnish  to  the  plaintiffs,   at  the  burn, 
slops  from  the  distillery — One  hundred 
and  eiyhty-three  b«8he4«  of  slops  per 
diem,  during  the  term ;  and  the  plain- 
tilfs  airre.e  to  pay  for  the  slops  and  the 
rent  of  the  barn,  at  the   rate   of  nine 
cents  per  bushel  of  the  slops  furnished, 
which  agreement  is   carried  into  ex- 
ecution by  the  parties  according  to  ita 
terms : 

2.  The  contract  is  not  one  to  maimfactnre 
or  furnish  a  manufactured  article,  in 
the  sense  that  in  every  sale  and  pur- 
chase of  an  article  to  be  manufactured, 
there  is  an  implied  warranty  that  I  he 
article,  when  delivered  shall  be  of  A 
merchantable  quality ;  nor  does  an 
article,  designated  no  otherwise  than 
as  "slops  from  their  distillery,''  con- 
stitute a  manufactured  article  within 
ihe  meaning  of  the  rule  which  implies 
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a  warranty  of    merchant  ible  quality. 
f.  Clancy,  ante,  I.) 


3.  Consequently,  an  objection  made  by 
ihe  plauif  iff*  pending  >\\-,  coiuracr,  that 

'    the  defendants  were  buying  and  using 

'  in  their  dist.llerv  damaged  grain  or 
pi-aiii  which  had  been  scorched  and 

'  injured  liy  fire  during  the  burning  of 
an  eii-vator  in  which  it  was  stored, 
the  slops  from  which  were  injurious  10 
the  plaintiff's  entile  which  they  were 
fattening,  could  have  no  force  or  effect 

.  .  in  reference  to    a   recovery    upon    an 

;   implied  warranty  of  the   value  of  the 

,   slops.    (Id.) 

'4  It  is  not  reasonable  to  suppose  that  in 
contracts  for  the  sale  of  i  his  refuse 

.  material,  it  is  the  expectation  of  either 
that  the  manufacturer  is  10  lie  controlled 
in  his  choice  of  material  or  machinery 

•  to  be  used.  I  iy  anv  considera  ion  as  to 
..    Hie  effect  which  it  may  have  upon  the 

value  of  the  refuse  material  resulting 
from  the  process.  (Id.) 

4  And  it  seems  absurd  to  suppose  there 
can  be  in  the  absence  of  express  con- 
tract or  of  fraud  or  impo.-iiiou,  any 

'  responsibility  for  the  quality  of  wha't 
in  sold  as  slops  or  swill.  The  plaianffk 

•  had-  what  .they  bargained    for,  "slops 
from  the  distillery,"  and  it  would  seem 

'  reasonable  to  apply  to  such  a  case,  the 
doctrine  ut'caeeat  emtor.  (Id.) 

&  But  if  there  were  a  warranty  of  mer- 
chantable qu  iliiy  implied  in  such  a 

.,  «use,  tl|e  plaintiffs  would  not  be  entiled 
to  recover  in  I  his  care,  since  it  appeared 
that,  they  received  and  consumed  the 

•  slops   from    day  to  day,   with   a    full 
.    knowledge  of  iheir  quality,  and  with- 

.  one  returning  or  offering  to  return 
them,  or  giving  the  defendants  notice 
to  take  i  hem  away  or  deliver  any 

.  more.  This  was  a  complete  waiver  of 
ihe  alleged  defects.  (Id.} 

9>x  Fit  A  LTD.   (57  Barb.) 

\  The  general  covenant,  to  warrant  and 
4efeiKl  premises  conveyed,  apun.->t  all 
lawful  claims,  includes  the  covenant 
for  quiet,  enjoyment  ;  and  the  true 
Hieai.iiiif  of  it  is  that  the  grantee  and 

'  his  hvirs  and  assigns  shall  not  be  de- 
prived of  possession  by  force  of  a  para- 
mount li.lf.  It  runs  wi  h  tie  land, 
Mud  passes  with  tiie  fee  to  any  suh.se- 
qiu-iit  LTiantee  of  the  sam'e  title. 
(liiivlxkijifiizi.  T!<e  F'trmers'  Loan  and 
Trust  Co.,  58  Barb  ,  36.) 

ft  Such  a  covenant,  it  is  well  settled  in 
tins  state,  is  only  broken  bv  actual  evic- 

r'  tion  from  ihe  premises.  Where  there 
Las  never  been  any  posset-siou  under 


or  through  the  deed  containing  the 
covenant,  there  can  be  no  actual  evic- 
tion. (Id.) 

9.  Where,  at  the  date  of  a  deed,  the  prem- 
ises granted  are  in  ihe  possession  of 
other  persons  claimins.' adversely  to  ihe 
grantee  and  his  grantor:  and  such 
persons  and  others  claiinin<r  under  them 
lire  penni.  ted  by  the  grantee,  and  thote 
d. -riving  tii le  from  or  li.ronuh  him,  to 
remain  undisturbed  until  iiu-ir  adverse 
pos.-essioti  ripens  into  a  good  title,  as 
against  ihe  grantee,  the  latter,  or  one 
claiming  under  him,  cannot  Oe  allowed 
to  recover  upon  the  covenant  ot  war- 
ranty, tor  a  failure  of  litle  bv  suchi 
means;  they  not  having  1-isi  their  land 
by  a  title  paramount,  existing  at  the 
time  of  execuiiiis.'  the  covenant,  but  by 
their  own  laches,  in  suffering  an  in»: 
perfect  and  inferior  claim  of  litle  to  be- 
come a  legal  title  paramount  to  theirs* 
(/a.) 

See  AGREEMENT.    (Id.) 
INSURANCE.   (Jd.) 
PRINCIPAL  AND  AGENT.  {Id.)      i 
VENDOR  AND  PUUCHASKK.    (Id.) 

WATCH. 

I.  Not  a  "  jewel''  or  "  ornament"  under 
innkeepers'  statute  of  1855.  (Kamniav 
Lelatid,  43  N.  F.,539.) 


WATER. 

1.  The  owner  of  land  through  which  a 
stream    of  water   naturally  flows    hag 
the  right  to  use  the  Water  there  ii)  any 
^lannei-he  may  see  fit.  so  that  he  doe's 
not  interfere  with   the  rights  of  other 
owners  to  the  use  of  the  water,  on  the 
stream    below,  or  above.  (Poltitt  a«U 
Long,  27  Barb.,  '20.) 

2.  This  right  to  use  the  water  is  incident 
to  the  ownership  of  the  lam]  throti.Lffv 
which  the  stream  hatiira'ly  flows,  and 
pertains  alike   to  every  owner  of  the 
soil.,    (Id.) 

3.  And  even  if  an  owner  has  an  nnrnter* 
rupted  How  and  use  of  a  stream  on   hia 
own  land,  for  twenty  years  or  more,  be 
does  not  thereby  acquire   euch  a    pre- 
scriptive   right  to  such   uninterrnpte«| 
flow   and  use  that   he  can  prevent  an 
owner  of  land  on  the  stream  above  from 
using  and  enjoying  the  water  on  his 
land    in     any   reasonable     and   pruper 
manner.  (Id.) 

4.  Yet  an  owner  above  may  acqnir*  a    f 
right,  by  prescription,  to  detain  and  ob- 
struct by  flow  of   water,  to  au  nccua 
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tomed  extent  and  for  a   fixed  period, 
against  the  owners  below    (Id. ) 

5.  The  right  to  water  flowing  through 
Ian  i  is  (lie  right  of  tis«  only  ;  and  this 
is  a  right  belonging  to  each  owner,  in 

•  common  wirh  every  owner  of  the  hind 
through    which  the   stream    naturally 

.  flows.  No  one  owner  can  divert  it  from 

•  the    land  of  another,  or  obstruct   and 

•  detain  it.  to  the  iHJury  of  another,  with- 
out    rendering    himself     liable  in   an 

•  action,  10  recover  damage*,  or  to  obtain 
such  other  relief  or  remedy,  as  the  par- 
ticular case  may  call  for.  (Id.) 

(6.  All  that  the  law  requires  of  the  party, 
by  or  over  whose  land  astreatn  passes, 
'.  i»  that  he  shall  use  the  water  in  a  rea- 
.  eotialiie  manner,  and  so  as  n  >t  to  de- 
stroy, or  render  ageless,  or  materially 
diminish,  or  affect  the  application  of 
the  water,  by  the  proprietors  below, 
OH  the  stream.  He  must  not  shut  the 
gates  of  his  dam,  and  detain  the  water 
unreasonably,  or  let  it  oft'  in  unusual 
quail iit;es,  to  the  annoyance  of  his 
iieighbors.  (Id  ) 

7.  Where  the  defendant,  the  owner  of  a 

•  mill  situated   above  the   factory  of  the 
plaintiffs,  upon   the  same  stream,   had 

•  been  in  the  habiD  of  keeping  his   gates 
closed  through  several  of  the   working 
hours  of  each  day,  and   lor  that   lime 
depriving  the  plaintiff's  wholly  of  the 
use  of  the  water  for  iheir  factory,  and 
then  let  i'.  off  in  such  unusual  quantity 
that    the    plaintiffs  could    only  use   a 
small  portion     of    it,    while    passing, 

•.when,  without  such  intention,  they 
would  have  been  able  to  run  their  fac- 
tory constantly,  and  without  interrup- 
tion : 

Held,  that  this  conduct  of  the  defendant 
was  clearly  unjustifiable,  and1  gave  the 
phtintiil's  a  good  right  of  ac  ion,  at 
least  to  recover  damages  for  the  injury 
occasioned  by  the  detention.  (Id.) 

8.  Held,  also,  that  this  was  a  proper  case 
for     the    preventive     remedy   ly  per- 
petual injunction     (Id.) 

•9.   Since  the  Code,  it  is  unnecessary,  as  a 

;     preliminary  to  that  species  of  relief,  to 

i  ^settle  the   right  by  any  action  at   law, 

even  where  the  right  is  doubtful.  (Id.) 

•10.  The   true    measure     of  damages,    in 

•  :  mich  a  case,  is  the  value  of    ihe  use  of 

the  water  to   the    plaintiffs,  siiuated  as 

•  they  were,  during   the  time  they  were 
•wrongfully  deprived  of  it.    (Id.) 

11.  Where,  in  such  an  action,  the  plain- 
tiffs were  allowed  to  prove  how  many 
yards  of  cloth  less  they  made,  in  con- 
'     sequence  of  the  detention  of  the  water 


by  the  defendant;  than  they  could  have 
made  had  the  water  nut,  been  detained 
as  it  was,  and  what  the  profit  on  each 
\ani  manufactured  and  -sold  was,  at 
the  price  at  which  they  sold  what  they 
did  make  : 

Held,  that,  this  was  clearly  incompetent 
fur  the  purpose  of  asrcrtaining  the 
amount  of  damages  sustained  by  the 
plaintiffs;  it  being  wholly  speculative 
and  coi  jectured.  (Id.) 

12.  Every  person   has  the  light  to  drain 
the  surface  water  from   his  own   laud 
to  render  it  more  wholet-ome  useful  or 
productive,  or  even  to  gratify  his  taste 
or    will  ;     and   if  another   is  inconve- 
nienced, or  incidently  injured  thert-by, 
he   cannot  complain.  (  Wuffie  agt.  New 
York  Central   Railroad   <.>omLany,  58 
Barb.,  413.) 

13.  No  one  can  divert  a   natural  water 
course  or  stream,  through    I  is    land  to 
the  injury  of  another,  with  impunity; 
nor  can  he  by  means  of  drainaor  ditches 
throw  the  surface  water  from   his  own 
1  ,nd  upon   the  land  of  another,  to  tue 
i.j'iry  of  tu>h  other.  (Id.) 

14.  But   where  a  person  can  drain  his 
own   land  wi.iiout  turning  ihe    water 
upon  the  land  of  anothi  r,  or  where  it 
can  be  done  by  drair.s  emptying  into  a 
natural  sin-am  and  water  courr-e,  there 
can    be    no  doubt  if   his    right  ttiiis  to 
drain,  even  though  the  etiei  t  may  be  to' 
increase  the  volume  of  \\ater  unusually 
at  one  season  of  the  year,  or  to  uiuiiu- 
ish  the  supply  at  another.  (Id.) 

15.  No  one  can  be   required  lo  suffer  his 
land  to  be  used  as  a  reservoir,  or  water- 
table,  for  tne  convenience  or  advantage 
of  others.  (Id.) 

16.  The  owner  of  land  through  which  a 
stream  flows  may  increase  tne  volume 
of   water  bv  divining  inio   it,  win, out 
any   liability  to  damages   by    a   lower 
owner,.  He'oiust  abide  the  contingency 
of  increase,  or  din,i,iu;ioii  of  ihe  flow  m 
the  channel  of  the  stream,  because  the 
upper  owner  has  the  rigut  to  all  me  ad- 
vantages of  drainage  or  irrigation,  rea- 
sonably used,    which    thesire.uu   may 
give  him.  (Id.) 

16.  The  plaintiff  owned  a  saw-mill,  npon 
a  small  stream  nearly  two  miles  below 
the  point  where  the  defendant's  road 
crossed  such  stream.  At  that  point,  the 
land  was  naturally  low  and  marshy;, 
and  defendant,  in  constructing  its  road, 
raised  the  bed  I  hereof  above  tho 
natural  surface  of  the  land,  by  ex- 
cavations on  each  side,  leaving  ditches, 
by  means  ot  which  the  surface  water 
•was  drawn  oil'*  and  passed  into  liiid 
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stream  on  each  side  of  the  road-t>ed, 

\vhere  the  stream  was  crossed  l>y  tlie 

road.    Such  din-hen  were  wholly  upon 

the  •i.-f'.-nd.uii'.s    land,   and    coiKiucted 

'•    the  surface  water  inio  tiie  stream  upnii 

its  own  laud.     The  complaint  alleged. 

ami    tiie  leMimonv    tended    10    prove, 

'     that    by    incitiis  of    these    ditches     the 

'     water     from     such     low     land     was 

•'    drawn  oil'  and   led   inio  the   stream  so 

rapidly  Hiat  in  times  of  flood  and  high 

Wilier,  it  tilled  the   plaintiff's  pond*  so 

.     full  that  he  could  not  tide  n  e  same,  hut 

was   compelled  to   open   his  gates  and 

let  the  water  How  through  ;    and   thai 

.    in  a  dry  reason  the  supply  of  water  in 

the   stream   was,  by    Uie   Mime    means 

earlier  exhausted,  and  the   plaintiff'* 

,'    mill  thereby  compelled  to  lie  idle  and 

;.  unemployed,  for  want  of  water,  for  a 

much  longer  period  man  formerly  : 

JIclil,  that,  these  facts  constituted  no 
cause  of  action  ;  airi  that  the  plain;  ill 
was  propeily  110.11  sailed.  (Id) 

WATER   PRIVILEGE. 
See  DEED.     (2  Lansing) 

WHARFAGE. 

1. Claims  for.  against  sea-going  vessels  are 
maritime  claims,  and  subjei  ts  of  admi- 
ralty jurisdiction.  ( ilruokman  agt. 
Hainill,  M  Ji.  Y.,  554.) 

WILL 

1.  Where  the  testator,  by  liis  will,  re- 
quired his  execntors  to  pay  to  a   mis 
tee  $4,000  to  be  invested  in   the  best 
manner,  and  the  interest  to  be  paid  by 
him,    semi-annually    to   the   plaintiff 
during  her  life,  and  at  her  decease  to 
pay  the  principal  to  her  heirs.     (Pierce 
agt.  Chamberlain,,  ante,  501.) 

2.  And  then  directed   his  executors  to 
pay  the  legacies  mentioned  in  his  will 
as  I'M  lit  as  they  misfit  be  able  to  do  so 
without  sacri'ticing    his  estate,  but   to 

"pay  all  except  such  as  were  directed  to 
be  paid  at  a  future  day.  within  two 
•years  after  the  period  of  his  decease  : 

Held,  that  the   plaintiff  was  entitled   to 
.   .the   benefit  of   her  legacy,  and    conse- 
quently the   inteiest   thereon,  from   the 
perio'1  of  the  testator's  decease.     There 
was  to  be   no  such  Conversion  of  one 
epecies   of  property   inio    another,   as 
'.    under  the   authorities  would   lead  to  a 
postponement  of  that   benelit   for   any 
period  of  time  whatever.  (Id.) 

3.  An  executory   bequest  limited   to  the 
"use  of  a  corporation  to  be  created  within 


the  period  allowed  for  the  vesting  of 
future  estates  and  interests  is  valid. 
(tiiirrili  agt.  lioardman,  43  N.  Y., 
Xo4.) 

4.  Where  a  testator  bequeathed  the  resi- 
due <>f  his  estate  10   nine    trustees,    for 
the  establishment  of  an  hospital  for  I  lie 
reception  and   relief  of  sick   ami1  dis- 
eased   persons,   and   directed   them  to 
apply  lo  the  legislature   for  a   charter 
to  incorporate  the   same;    and    in   cane 
the  legislature  should   let'use   to  grant 
the  same  within  two  years  i.ext  after 
his  death,  provided  tiro  lives  named  in 
his  will  shuuld  continue  so  IOILIJ,  then  the 
trustees  were  to  pay  over  the  fame  to 
the  United  States.     Held,   that  the  pro- 
visions  did   not   violate  the  statute  of 
perpetuities,   but  that   the    corporation 
could  take  only  in  case  the  charter  wa» 
granted  within  two  years.    (Id.) 

5.  Held,   further,   that  the   bequest  wa« 
not  void  on  account  of  the  uncertainty 
of  tue  beneficiary.     (Id.) 

G.  Qtiere  as  to  the  validity  ot  the  contin- 
gent bequest  over  to  the  United  States. 
CHURCH,  Ch.  J.  (Id.) 

7.  Where,  by  a  will,  shares  or  interests 
in  real  or  per.-onal  estate,  to  be  ascer- 
tained by  a  division  or  sale,  are  given, 
the  estate  or  interest  of  each  devisee 
or  legatee  in  the  property  to  be  divided 
or  converted  is  a  vested  interest  before 
the  conversion  or  di vi.-i  .11.   and  taken 
effect  in  aciual  enjoyment,  as  soon  as 
the  time  appointed  for  the  division  or 
sale    arrives.      (Maiuce  atjt.     Manic*, 
43  N.  Y.,  303.) 

8.  Limitations    over,    to   take  effect  in 
case  of  the  death  ot  any  such  devisee 
or  legatee  prior  to  the  division,  refer 
to  the  time  appointee  for  the  division, 
and  not  to  the  period  of  its  completion, 
unless  the  language  of  the  will  clearly^ 
and  unequivocally  expresses  an   inten- 
tion   that  the   vesting  of  the  estate* 
or  interest  of  the  donees  shall  oe  post- 
poned until  such  completion.    (Id.) 

9.  If  snch  intention  is  clearly  and  une- 
quivocally  expressed,   effect   must   be 
given  to  it.     But   such   intention    will 
not  be  imputed  to  fhe  testator,  if  it  can 
be  avoided.     (Id.) 

10.  A    general    devise    to  executors  in 
in  trust  vests  no  estate  in  them,  except 
for  such  of  the  declared  purposes  as  re- 
quire that  the  title  be  vet-led   in   them. 
l/AJ 

11.  The  testator  devised  and  bequeathed 
all  his  residuary  real  and  personal  es- 
tate to  his  exe.-utors  in  ti  list,  to  receive 
the  income  aud  to  apply  it  according  to 
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the  directions  of  the  will,  during  the 
fife  of  ilie  testator's  widow;  upon  he 
deutli,  to  sell  certain  lots,  and  cause 
the  re*!  lue  of  tlie  estate  to  be  appraise 
l»v  three  appri.sers.  one  of  whom  shoiik 
l»e  chosen  by  tho  surrogate  of  the  City 

,  of  New  York  ;  to  divide  the  whole  into 
twelve  equal  parts;  to  convey,  trans- 
fer and  pay  over  to  the  testator's  sol 
W..  in  lee  simple,  to  whom  he  gave 
devised  and  bequeathed  the  same,  or 
ill  case  of  liis  u.-a'ii  to  hie  then  living 
lawful  issue,  three  of  said  pans;  to 
convey,  etc  ,  to  lue  testator's  sou  E., 
iu  fee  "simple,  and  bequeathed  tlie  t-aine 
to  him,  or  in  case  of  uis  'death  prior  to 
the  time  ot  Mich  distribution,  to  his 
then  living  lawful  issue  tliree  other  ot 
*iid  pans;  i  >  reiaiu  and  hold  as  trus- 
tees under  said  wiii,  and  he  gave,  de- 
vised ami  bequeathed  the  same  to  them 
accordingly,  i  wo  otiier  of  said  parts  in 
W-u.-t,  to  invest,  lease,  etc.,  and  receive 
the  income.  <-tc..  and  apply  it  to  the 
Bse  of  ins  daiignter  Al  ,  uuring  her  lite, 
wiih  remainders  over  after  lie  decease. 
He  created  l.ke  trusts  as  to  two  other 
•hares  of  ivvo-iweiltiis  eaoh,  for  the 

i  benetit  of  his  two  daughters  (J.  and  F. 
respectively. 

Be  directed  that  the  shares  of  each  of  the 
Sons  and  daughters  should  include  cer- 
tain real  estate,  specifically  described, 
ftt  its  appraised  value  :  that  in  caee  of 
(lie  decease  of  eiiner  of  his  said  sons 
prior  to  such  division,  leaving  no  law- 
ful iesue  living  at  the  time  of  such  di- 
vision, the  surviving  son,  or  in  case  oi 
his>  deatn,  his  lawful  i  sue  tiie.i  living, 
•houid  t.ike  tlie  share  of  the  deccasi-a 
•on  ;  and  that  in  case  of  the  deatli  of 
either  of  the  daughters  previous  to  the 
time  of  dUliiiiiuK'41,  .tne  trusiees  should 
retain  her  snare  upoa  certain  trusts  for 
her  I.-,  u  -. 

Held,  that  the  estate  of  the  trustees 
under  the  general  residuary  devise 
would  terminate  upon  the  death  of  itie 
Widow. 

That  the  trust  to  receive  the  rents,  &e., 
would  cease  with  the  trusts  to  apply 
them. 

That,  the  trust  to  sell  vested  uo  estate  in 
the  trustees. 

That  the  trusts  to  appraise,  divide  and 
i  •on  vey,  were  uiiauthori/ed  as  trusts  ; 
but  could  be  executed  .is  powers. 

TTuit  upon  the  deaih  of  the  widow  the 
devise  to  the  sous  and  trusteed  for 
|he  daughtsr  respectively,  would  im- 
nediateiy  take  effect  iu  actual  enjoy - 
Hmiw. 


divde,  did  not  suspend  the  power  of 
alienation  of  the  real  estate  or  I  he  ab- 
solute ownership  of  the  personal  prop- 
erty ;  INU  that,  from  the  time  of  the 
death  of  the  widow  and  pending  the 
division,  the  sous,  and  the  truntees  for 
the  daughters,  would  be  entitled  to  the 
possession  and  enjoy inenr,  as  tenants 
in  common,  of  the  individual  property 
subject  to  the  power  of  sale  aiid 
division. 

That  the  limitations  in  case  of  death  of 
sons  or  daughters,  •'  prior  to  the  time 
of  such  distribution."  or  •'  prior  to  such 
division."  or  "  previous  to  the  time  of 
distribution,"  referred  to  the  time  ap- 
pointed for  the  division,  viz.,  the  deaih 
of  the  widow. 

That  the  sons,  or  their  isene  then  living 
would  take  the  shares  which  were 
given  absolutely,  and  the  daughters,  01* 
their  issue  then' living,  would  take  the 
beneficial  interest  iu  the  share*  given 
iu  trust.  (Id.) 

12.  A  remainder  in  fee  in  r«»l  e&tate,  to 
take  effect  after  the  expiration  of  two 
lives  iu  being,  at  the  testator's  death, 
may  be  created  in  favor  of  a  person 
not  in  being  at  ihai  ti.ne  :  and  in  such 
a  case  a  further  contingent  rwnainder 
in  favor  of  a  person  notiu  being  at.the' 
creation  of  the  e^aie  may  be  limited, 
to  take  effect,  ill  ihe  event  (hat  the  per- 
t-oil to  -whom  the  remainder  is  first 
limited  shall  die  under  the  age  of 
twenty-one  years.  (Id. ) 

13  The  testator  created  trusts  of  real  and 
personal  properly,  to  receive  the  in- 
come apply  it  during  the  life  of  his 
wiiiow,  and,  upon  her  death,  to  divide 
the  property  into  sharers  ;  and  as  to  the 
share  of  each  daughter.  10  receive  the 
income,  and  apply  it  to  her  use  during 
her  life,  and  afier  her  death  to  divde 
her  part  into  as  many  shares  as  there 
should  be  children  of  .such  daughter 
living  at  the  time  of  her  death,  and  to 
retain  one  ot  such  shares  tor  each  of 
said  children,  and  accumulate  the  net 
income  thereof  during  his  or  her  minor- 
ity, and.  on  his  or  her  arriving  at  age, 
to  pay  the  same  over  to  him  or  her, 
with  its  accumulations,  with  contin- 
gent limitations  over  of  the  shares  of 
any  such  children  who  might  die  during 
minority  : 

Held,  that  these  contingent  remainders 
and  the  trusts  for  accumulation,  were 
valid  us  to  the  real  estate  and  void  as 

to  the  personality. 

That  the  failure,  as  to  the  personality* 
of  these  trusts  foi  accumulation  during 
the  minority  of  the  testator's  grand- 
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children,  of  the  contingent  liiiiitaiions 
over  in  case  of  their  death  111  infancy, 
did  not  invalidate  the  other  tiir-poslions 
of  the  will. 

That  the  effect  of  declaring   them  void 
would  be  to  vest  tlie   personally  a. 
aolutely    in    the    ct.ildrt-n     of     each 
daughter  on  the  death  of  their  mother. 

That  a  void  trust,  which  is  separable 
from  other  valid  trusts,  may  be  cut  off, 
where  the  trust  thus  defeated  in  in- 
dependent of  the  other  di.-p.isitions  of 
the  will  ami  subordinate  to  them,  and 
not  an  essential  part  of  the  general 
.  scheme.  (Id.) 

M.  The  testator  directed  that  during  the 
lifeiime  of  his  widow,  a  poi  .ion  of  the 
income  be  distributed  by  the  trustees 
to  his  widow  and  live  children,  and 
that  the  rest  be  accumulated  to  swell 
his  residuary  estate  : 

Held,  rhat  except  as  to  this  accumulation, 
the  trust  was  valid. 

That  a  trust  to  apply  rents,  &.c.,  to  the 
use  of  more  than  two  beneficiaries  is 
valid,  if  it  is  limited  in  its  duration  to 
the  life  of  one  of  them. 

That  the  direction  foracciimulation  being 
void,  the  portion  of  the  income  direct- 
ed to  be  accumulated  became  imme- 
diately payable  to  the  persons  pre- 
Biunpiively  entitled  to  the  next  event 
ual  estates  in  the  corpus  or  principal. 

That,  the  widow  being  still  living,  these 

were  ihe  sons,  in  iheir  own  right,  and 

the  daughters,   through  their  trustees, 

.  and  the  issue  of  one.  of  the  daughters 

who  had  died. 

That  such  issue  were  also  entitled  to  the 
portion  of  the  income  payable  under 
the  will,  to  their  mother* during  the 
lifetime  of  the  testator's  widow. 

That  they  took  it  as  income,  not  legally 
disposed  of,  accruing  from  the  share  in 
•which  they  presumptively  had  the 
next  eventual  estate. 

15.  The  husband  of  i  lie  deceased  daughter, 
and  administraior  of  her  estate,  was 
properly  required  to  give  security  be- 
fore receiving  the  arrears  of  accumula- 
tions and  income  due  to  his  wife  at  the 
time  of  her  decease,  he  being  a  resident 
of  Connecticut,  and   she  having  been 
domiciled   there    at    the   time  of   her 

'decease,  and  the  husband  being,  by  the 
laws  of  that  stare,  entitled  only 'to  a 
life  estate  iu  her  personal  property. 
(Id.) 

16.  The  testator  made  a  bequest  of  $5,- 
000,  which    he   directed  paid  to  the 


treasurer,  for  the  time  being,  of  Yale 
College,  accompanied  with  a  request 
thai  lue  trustees  of  ;he  "-ollege  invest 
it  and  accumulate  tlie  income  until  the 
principal  and  interest  should  amount 
lo  $3U.OOi),  and  thereafter  apply  So 
much  of  the  interest,  when  required  .-to 
do  so,  as  would  educate  continuously 
one  person  who  should  bear  the  tes- 
tator's paternal  name,  and  be  a  lineal 
descendant  of  his,  in  all  their  courses, 
coliegiate  and  scientific. 

The  college  being  authorized  by  its 
chatter  to  take,  this  iiequest  was  sus- 
tained as  a  valid  bequest,  of  $5,000  to 
the  college  ;  and  the  questions  whether 
the  request  created  a  tru.tt.and  whether 
if  it  did,  such  t  rust  was  legal,  vt  ere  left 
to  the  courtsof  Connecticut,  where  the 
fund  was  to  be  administered.  (Id.) 

17.  The  existence  of  corporations  organ- 
ized under  the  laws  of  a  sisier  slate  ia 
recognized  by  the  courts  of  this  state, 
and  they   may  ta-ke  personal   property 
under   wills  'executed   by   citizens  »f 
this  state,  if  l»y  the  laws'of  their  crea- 
tion   they   have  authority    to   acquire 
property    bv     bequest.     '(C/tamberieuin 
agt.  Chamberlain,  4:J  N.   Y.,  4^4,) 

18.  The  law  of  the  testator's  domicil  con- 
trols as  to  tlie  formal   requisites  essen- 
tial to  the  validity  of  the  will,  the  ca- 
pacity of  ihe  lesiaior,  and  the  construc- 
tion of  the  instrument  .   (Id.) 

19.  When,  by  the    lex  domic'dli,  a  will 
has  all  the  formal    requisites  lo   pass 
title  to  personality,  the  validity  of  par- 
ticular bequests  will  depend  upon  the; 
law  of  the  domicil  of  the   legatee,  ex- 
cept, in  cases  where  the  law  of  the  dom- 
icil of  the  tcsiator  in  terms   forbids   be- 
que.-ts  for  any  paiticiilar  purpose,  or  in 
any  particular  manner  in  which  latter 
case   it  would   be    void    everywhere. 


20.  Fur  the  purpose  of  ascertaining  tlie 
estate,  only  half  of  which  can  be  will- 
ed to  charitable  or  educational  corpora-, 
lions,  under  the  act.  of  I860,  the    wid-  ' 
ow's   dower  and    the  debts  are  to  be 
first  deducted.     (Id.) 

21.  A    testator  cannot  give   to  two  or 
more    corporations    in    the  aggregate 
more  than  he  can  give  to  a  single  ob 
ject,  viz.,  one-half  of  his  estate.     (Id.) 

22.  Under  a  condition  requiring  the  de- 
visee or  leg-alee  (the  widow  aa  well  aa 
others)    to   renounce  all  claim  to  any 
share  or  interest  in   the  estate   other 
than  as  given  by  the  will,  without  ex- 
ception, the  court  cannot  except  from 
the  operation  and  effect  of  the  condi- 
tion any  pan  of  the  estate,  although  it* 
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attempted  disposition  by  other  clauses 
in  the  will  id  iield  invalid.    (Id.) 

£3.  When  the  invalidity  of  a  gift  to  a 
particular  purpose  or  trust  renders  sub- 
etanii-iil  v  ineffective  the  other  provis- 
ions of  the  will  iu  reference  to  the 
same  purpose,  the  hitler  must  fall  with 
the  former,  but  whenever  the  purpose 
of  the  testator  can  be  carried  into  effect 
as  to  a  valid  provision,  the  invalid!  y 
of  others  will  not  affect  it.  Ada/mi 
agt.  Perry,  43  N.  Y.,  487.; 

See   CHARITABLE    DEVISES    AND    BE- 

QUKPTS.      (Id.) 

DEVISE.    (Id.) 

LITEKAKY  CORPORATIONS.   (Id.) 

TRUSTS  AND  TRUSTEES.    (Id.) 

94.  A  gifi.  by  will  to  an  executor  of  a  sum 
of  money,  as  a  compensation  for  his 
services  as  such,  over  and  above  his 
commission,  stands  iu  the  same  position 
and  partakes  of  the  same  character,  as 
the  cuintni.-vsi.ni8  of  an  executor.  It  is 
not  an  absolute  gift  and  not  such  a  de 
vise  or  legacy,  as  becomes  forfeited 

^.  under  the  statutes  (:.'  It.  S.,  65,  $  50). 
by  the  legatee  becoming  a  MI!> 
scribing  wi  ness  to  the  execution 
of  the  will  (Pru/UH  agt.  Hrinktrlu>ff,  57 
Barb.,  176  ) 

25.  Nor  a  devise  of  real  estate  in  trust  to 
make  partition,  and  for  various  special 
purposes,  or  a  gift  of  personal  estate  in 

,  trust,  forfeited  by  the  devisee  or  lega- 
tee becomiug  a  subscribing  witness. 
(Id) 

26.  Whether  the    above  statutory  pro- 
vision is   superseded   and  amended  by 
section  39!)  of  the  Code  of  Procedure'? 
Qucerv.  (Id.) 

27.  A  testator,  by  the  third  clause  of  his 
will,  gave  and   bequeathed  to  his  ex- 
ecutors the  sum  of  $'20,000  in,  trust  to 
invest  the  same  and  keep  it  invested, 
and   from   the   income   to    pay  to  his 
brother  and  sister  $500  each,  during 
their  respective  lives,  and  to  pay  an- 
nually  the    residue  of  the  income  to 
the  general  synod    of   the    Iteformed 
Protestant  Dutch  Church,  to  be  applied 
to  the  support  and  edui-ation  of  pious. 

.  indigent  young  men  prcpaiing  for  the 
ministry ;  and  upon  the  decease  of 
either  his  said  sister  or  brother,  \o 
pay  annually  the  whole  residue  of  said 
income,  after  paying  $500  annuallv  to 
the  BUrivor.  to  the  said  general  synod, 
to  be  applied  as  betoie  mentioned  ; 
and,  upon  the  decease  of  the  survivor, 
to  pay  said  principal  sum  of  $20,000  to 
the  said  general  synod,  to  be  applied 
at>  before  slated.  P>y  the  lit'Ji  clause 
•  the  testator  gave  the  residue  of  his 


estate  to  the  said  general  synod,  "  to 
be  applied  to  the  support  and  educa- 
tion ot  pious,  indigent  young  men  pre- 
paring for  the  gospel  miiiisu-y  in  that 
dmrch  :" 

Held,  1.  That  so  far  as  the  fifth  clause  of 
the  will  was  concerned,  ilie  law  of 
trusts  had  no  application  ;  there  being 
but  one  trust  created  by  the  will,  viz., 
the  one  mentioned  in  the  third  clause, 
upon  which  there  \\>\s  no  question, 
and  the  only  relevancy  of  which  was. 
so  far  as  il  tended  10  confirm  the  view 
that  the  fifth  clause  uid  not,  and  was 
not  intended  to,  en  ale  any  trust.  2. 
That  the  third  clause  showed  that  the 
testator  was  well  advised  as  to  the 
proper  language  to  be  employed  when 
the  bequest  was  to  be  held"  in  trust  ; 
and  i hat  the  fact  of  his  not  using 
similar  pnraseology  in  the  tilth  clause, 
only  went  to  bhow  that  the  devise 
therein  mentioned  was  not  intended  by 
him  to  be  construed  otherwise  than,  by 
its  term,  he  had  expressed  it.  3.  That 
the  purpose  avowed,  in  the  tilth  clause 
was.  in  tiie  highe.-t  and  holiest  sense, 
both  religious  and  charitable  ;  and  the 
devise  was  absolute  in  us  leims;  no 
condition  whatever  being  imposed.  4. 
That  as  the  fee  vested  iibsoluiely  iu 
tne  synod,  there  could  be  no  doubt  of 
the  validity  of  this  |  rovision  of  the 
will.  5.  That  the  question  whether  the 
propei-ty,  with  that  which  tne  synod 
already  held,  would  exceed  in  amount 
the  sum  to  which  iis  charter  re.-tricied 
it,  could  noi  be  ti  ied  in  an  action 
brought  by  the  executors,  for  the  con- 
struction of  the  \\ill.  Thai  that  ques- 
tion was  not  to  bedeiermined  collater- 
ally, but  only  in  a  direct  proceeding 
by  the  slate.  C.  That  the  condition 
imposed  ,n  the  act  incorporating  the 
synod  being,  not  against  is  takimj,  but 
against  taking  and  holding,  the  cor- 
poration could  take;  but  whether  it 
could  liuiJ.,  was  another  question,  not 
necessary  jr  p.oper  in  ltd  collateral 
way  to  be  consiuered — a  question 
purely  ot  public  policy,  witli  \viuch  in- 
dividuals had  nocoiireni.  but  in  which 
the  sta.e,  as  tne  so\eivig>i,  was  alone 
interested,  and  which  it.  iniijii  either 
raise  or  waive,  according  to  i,s  pleasure. 
(Itainty  agt.  Laing.  58  tiarb.,  453.) 

28.  Unless  the  testator  declares,  or  gives 
the  witnesses  in  some  form  to  under- 
stand, at  the  time  of  making  or  ac- 
knowledging his  subscription,  that  the 
instrument  signed  is  his  will,  there  is 
no  sutiicieni  publication.  (Hayley  agt. 
JJlackmaii,  '2  Jjaiwiiuj,  11.) 

28.  Accordingly,  where  the  witnesses 
had  been  sen't  for  to  witness  the  testa- 
tor's will,  and  wei.t.'  for  that  purpose, 
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but  had  no  other  information  that  they 

were  witnessing  his  will : 

Held,  that  the  publication  was  insufficient 

(Id) 

30.  A  will  was  executed  in  the  presence 
of  the  draftsman,  a  person  accustomed 
to  drawing  such  instruments  nnd  of 
two  instrument^,  in  the  following 
manner:  The  testatrix  signed  the  in- 
etrunient  in  the  presence  of  tiie  wit- 
nesses, and  in  response  to  a  question 
Eut  by  draftsman,  acknowledged  it  to 
e  her  last  will ;  the  draftsman  then 
Baid  to  one  of  the  witnesses,  "  now  Mr. 
W.,"  and,  handing  him  the  pen,  the 
latter  signed  the  attestation  clause, 
which  was  full,  and  handed  the  pen  to 
the  other  witness,  who  also  signed  in 
like  manner.  The  will  was  in  pos- 
session of  the  testatrix  at  the  time  of 
her  death: 

Held,  that  it  was  duly  published  and  ex- 
ecuted. (Smith  agu  Smith,  2  Lanting, 
266.,> 

See  DEVISE  AND  BEQUEST.  \Id.) 

WITNESS. 

1.  The  change  in  the  law,  which  allows 
parties  to  he  witnesses,  has  not  changed 
the  rule  that  the  execution  of  an  instru- 
ment  under  seal   must  be  proven  by 
the  subscribing  witness.    (Uodiiett  agt. 
Smith,  ante.  190.) 

2.  Consequently,  where  the  attendance 
of  the  subscribing  witness  cannot  be 
had.  proof  of  due  diligence,  such  as 
•would  govern  a  prudent  man  in  a  sin- 
cere search  for  the  witness,  is  still  ne- 
cessary.    (Id.) 

3.  If  such  proof  be  satisfactory,  the  sig- 
nature of  the  witness  may  lie  proven  ; 
and  when  it  appears  that  this  cannot 
be  done,  and  not  before,  proof  may  be 
given  of  the  handwriting  of  the  party 
who  executed  the  instrument.     (Id  ) 

4.  A  party  to  an  action  may  be  compelled 
to  attend  for  his  examination  before  a 
judge,  as  a  witness,  under  section  391 
of  the  Code,  in  whatever  county  he  is 
served  with  a  summons  and  no'tice  to 
attend  for  such  examination,  although 
he  be  a  resident  of  another   countv. 
(It  seems  that  this  section  of  the  Code 
should  be  amended  in  this  respect,  as 
it  may  operate  oppressively  and  pre 
judicially  to  the  party  to  be  examined 
in  many  cases.)     (Todd  agt.  Lambden, 
ante,  230.) 

5.  On  the  trial  of  the  prisoner  for  grand 
larceny,  the    wife  of    the    prosecutor 
having  given  material  evidence  in  be- 
half of  the  people  on  her  direct  exam- 


ation  by  the  district  attornev.  fainted 
away,  and  went  into  convulsions  im- 
mediately after  snchdirert  examination 
was  closed,  and  before  the  prisoner  had 
any  opportunity  of  cross-examining 
her,  and  so  remained  till  the  close  of 
the  trial : 

Held,  the  court  having  refused  either  to 
strike  out  her  testimony,  or  adjourn 
the  trial  until  she  should  become  able 
to  bear  cross  examination,  or  to  dis- 
charge the  prisoner,  that  it  was  erro- 
neous to  permit  her  evidence  to  go  to 
the  jury.  (People  agt.  Cole.  43  N.  F., 
509.;  ' 

6.  It  is  error  to  suffer  to    go  to  the  jury 
any  evidence  given    by  a  witness  on 
direct    examination     for   the     people, 
•where    by  sudden   illness  or  by  death 
of  such  witness,  or  other  cause  without 
the  fault  of  and  beyond  the  control  of 
the  prisoner,  he  is  deprived  of  his  right 
of  cross-examination.    (Id.) 

7.  In  a  partition   puit  between  the  chil- 
dren of  the  husband  by  his   first  wife, 
and   hia  children  by  a  woman  claiming 
to  have  been  his  second  wife,  the  latter 
is  a  competent  witness  in  behalf  of  her 
children  to  prove  their  legitimacy.  (  Van 
Tuyl  agt.  Van,  Tuyl,    57  Barb'.,  235.) 

8.  The  fair  construction    of  section  399 
of  the  Code  of  Procedure  is,  that  when 
adverse   rights   by   succession  are  in- 
volved, one  litigant  shall  not  testily  to 
a  tranaction   with  the  deceased   prede- 
cessor in  title,  invalidating  or  i»i pairing 
the  right  or  title  of  the  other.  (Id.) 

See  EVIDENCE.     (Id  ) 

OPINIONS  OF  WITNESSES.  (Id.) 
PRACTICE.   ( Id. ) 

9.  In    an   action    brought    against    the 
writer  of  letters,  bv  the   administrator 
of  the  persons  addressed,  the  defend- 
ant is  an   incompetent  witness,  under 
4  399  of  the   Code,  to  prove    thai  the 
letters  were  written,  or  that  they  were 
received   and  retained  by   the   perso>i 
addressed.    (Jtesseouie  agt.   Mason,  58 
Barb.,  89.  \ 

10.  His  testimony  is  incompetent,  as  re- 
lating   both    to  a   '•  transaction  "   and 
"communication''   between   the  party 
testifying  and  a  deceased  person,  whose 
claims  against  such  party  are  the   sub- 
ject of  the  litigation.    (Id.) 

11.  The  provisions  of  section  399  of  the 
Code  relate  as   well   to  written  as  to 
verbal  communications.    (Id.) 

12.  Where  the  object  of  questions  pnt  to 
a  witness,  on  cross-examination,  is  to 
test  his  memory,  the  allowance  thereof 
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is  a  matter  within  the  discretion  of  the 
referee.  (Terry  »gt.  NcNiel,  58  Ifarb., 
241.; 

15.  Where  the  defendant  had  previously 
been  called  as  a   witness  in  his  own 
behalf,  and  had  testified  to  an  examina- 
tion  of  certain   account  books  of  the 
plaintiff's  intestate  and  the  entries)  here- 
in, and  had  impeached  such  entries  as 
to  an  omission  of  credits  to  himself: 

Held,  that  it  was  competent  to  impair 
this  testimony  in  all  possible  legal 
•ways,  and  to  impeach  the  memory  of 
the  witness  as  to  such  books,  and  the 
entries  therein,  by  their  production: 
and-to  do  tin's  by  the  testimony  of  the 
plaintiff',  with  whom  the  defendant  had 
examined  them.  (Id.) 

14.  A  medical  expert,  called  as  a  witness 
is  not  qualified  to  expiess  an  opinion 
ba?f.-d  on  previous  testimony  in  tiie 
case,  where  lie  has  not  heard  all  the 
testimony  wh'u-h  may  have  been  ma- 
terial to  i he  subject  o'f  inquirv.  (Car- 
penter  agt.  Blake,  2  Lansing,  206. ) 

K>.  In  an  action  against  a  surgeon  for  the 
negligent  and  unskillful  treatment  of 
a  dislocated  arm,  the  defendant 
"  claimed  consecutive  luxation"  or  dis- 
placement after  an  actual  reduction. 

Held,  that  it  was  not  competent  to  ask 
a  surgical  witness,  who  had  beard  the 
tesimon  v  of  surgeons  and  others  having 
knowledge  of  the  injury  and  condition 
of  the  arm,  whether  from  the  facts 
sworn  to,  he  believed  there  had  been 
"  consecutive  luxation. "  (Id.) 

16,  And,  a  question  of  this  character  to 


be  admissible,  must  be  a  hypothetical 
one,  based  either  upon  th«  hypothesis 
of  the  truth  oi  all  the  evidence  sfiven 
in  the  case,  or  upon  an  hypothesis, 
specially  framed,  of  certain  facts  as- 
sumed'to  he  proved  for  the  purpose  of 
the  inquiry.  (Id.) 

17.  A  witness  called  by  the  prosecution 
on  the  trial  of  a  criminal  action,  upon 
a   direct   examination,   gave    material 
testimony  against  the   rri-oner   but;  a 
cros^-examination    was    rendered   im- 
possible by  reason  of  her  sudden  ill- 
ness : 

Held,  the  prisoner's  counsel  objecting, 
and  claiini-'jg  to  have  it  stricken  out, 
that  it  was  error  to  siUnnit  such  a  testi- 
mony so  given  to  the  jury,  (Cole  Agt. 
'I he  People.  "2  Lansing,  370.) 

18.  Where  the  right  to  cross  examine  is 
lost   without  fault,  or  waiver  l>y  th«^ 
party   entitled,  the   testimony   of   the 
witness  should  be  stricken  out.     (Id.) 

19.  The  case  of  Forrest  agt.  Klsxam,  (7 
Hill,  4(53,)  distinguished,  and  some  of 
the  dicta  therein  disapproved.    (Id.) 

See  EVIDENCE.    (Id.) 

JURY  AND  JURY  TRIAL.    (Id.) 
WILL.    (Id.) 


WORK  AND  LABOR. 

ifee  BILLS   OP  EXCHANGE  AND   PROM- 
ISSORY NOTKS.    (2  Lansing.) 
WRIT  OF  ERROR.    (Id.) 
CRIMINAL  LAW.    f43  JV.  T.) 


A. 


ABATEMENT. 

Where  the  cause  of  action  survives. 
$  121  of  the  code  saves  the  action 
truni  abatement  on  the  death  of  a 
oarty 511 

AGREEMENT. 

To  deliver  slops,  manufactured  from 
distilled  grain,  not  an  implied  war- 
ranty that  they  shall  be  of  mer- 
chantable quality 1 

To  employ  a  coast  pilot  under  whose 
management  a  steamer  is  lost,  lia- 
bility of  the  owner  of  the 
steamer 59 


ALIMONY. 

An  attachment  may  issue  and  im- 
prisonment thereon,  for  its  non- 
payment   248 

APPEAL. 

No  appeal  lies  from  an  order  denying 
a  motion  to  compel  a  party  to  make    - 
Ins  pleading  more  definite  and  cer- 
tain, or  to  strike  out  irrelevant  and 
redundant  matter 95 

An  order  denying  a  motion  to  strike 
out  certain  allegations  of  the  com- 
plaint as  irrelevant,  is  not  appeala- 
ble lo  the  general  term 253 

From  the  special  to  the  general  term 
may  be  taken  from  an  order  pre- 
scribing the  terms  upon  which  a 
lease  of  real  and  personal  property 
<was  directed  to  be  executed 350 

An  order  on  application  for  leave  to 


vacate  a  judgment  and  to  answer 
is  not  appealable  to  the  cor  rt  of  ap- 
peals— what  papers  are  proper  on 
sue!)  an  appeal,  &c 388 

To  the  court  of  appeals  cannot  be  re- 
viewed on  a  question  of  tact  pre- 
sented to  a  re  eree  on  the  trial — 
bis  finding  thereon  is  conclusive....  504 

ARREST. 

For  fraudulently  contracting  in  the 
purchase  of  goods — when  author- 
ized   94 

When  aldermen  and  policemen  of  a 
city  and  a  constable  may  make  an 
arrest  for  a  violation  of 'a  city  ordi- 
nance  ". 481 


ASSESSMENTS. 

In  street  cases  in  city  of  New  York 
under  act  of  1870-Hfraud  underact 
of  1858.  &c 107 


ATTORNEYS. 

When  chargeable  with  costs  person- 
ally on  a  motion  to  dissolve  an  in- 
junction   382 

ATTACHMENT.] 

When  affidavit  for.  should  show  a 
fraudulent  intent,  &c..  to  dispose  of 
proper  ty 6 

When  may  issue  against  defendant 
as  a  nou-resident,  &c 70 


ATTORNEY. 

When  his  management  in  collecting 
a  debt  is  to  be  considered  iu  fixing 
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the  amount  of  his  compensation  as 
against  his  client 


B. 


BANKRUPTCY. 

When  involuntary  bankrupt  may  re- 
receive  his  discharge,  same  as  a 
voluntary  bankrupt — when  certifi- 
cate of  conformity  will  not  be 
granted " 406 

Amendment  of  schedules  by  regis- 
ter   215 

Transfer  of  insurance  on  property  to 
assignee — duties  of  register,  dtc- .  112 

BAR. 

When  an  action  to  have  declared  an 
assignment,  at'  a  lease  absolute  on 
its  f.tce,  a  mortgage  and  to  redeem, 
upon  which  a  conditional  decree  is 
entered,  is  no  bar  to  a  subsequent 
action  by  a  receiver  in  supplemen- 
tal v  proceedings  to  reach  the 
lessor's  interest  in  the  property 
and  in  the  decree 355 


BROKER. 

Of  real  estate,  when  entitled  to  com- 
missions   -. 140 


o. 


CENTRAL  PARK. 

Confirmation  of  the  report  of  com- 
missioners of  <->;i  urn  e  and  assess- 
ment. for  improvements  therein, 
final  and  conciu.iive  as  to  estimates 
and  awards,  but  n.->t  conclusive  upon 
the  rigius  of  clai  uiatu's  intei-sese.  .  12 

CHARGE  TO  JURY. 

Upon  a  question  of  wrongfully  di- 
vertiug  a  water  course,  -when 
error.."  ...............  .....  ......  289 

It  is  also  error  to  instruct  the  jury 
that  a  public  officer  acted  malicously 
in  diverting  the  water  course  .....  289 

COMMISSION. 

To  take  testimony  —  how  issued,  man- 
ner of  return.'  &c.  .....  .  ----  ....  421 


COMMISSIONS. 

On  sale  of  real  estate,  under  an  agree- 
ment to  pay  a  certain  amount 287 

CONSTITUTIONAL    LAW. 

The  provL-ioii  in  the  charter  of  the 
Rochester  Water  Works  Co.  \  1852) 
authorizing  the  court  to  increase  or 
reduce  the  amount  of  damages  re- 
ported by  the  commissioners  is  un- 
constitutional and  void.  Duty  of 
general  term  on  appeal 53 

Subdivision  ten  of  section  53  of  the 
Code  is  not  unconstitutional 86 

The  act  of  1867.  amending  laws  of 
.   \8G'l.  in  reference   to  the  seizure  of 
animals  trespassing,  &<•.,  is  consti- 
tutional and  valid 193 

CONTEMPTS. 

Power  of  the  courts  under  the  statute 
on  an  order  for  the  payment  of 
money,  to  commit,  &c- 169 

CONTRACT. 

When  entire — part,  performance  does 
not  authorize  a  recovery 400 

CORPORATIONS. 

Where  the  directors  are  sued  indi- 
vidually, a  receiver  cannot  be  ap- 
pointed to  take  charge  of  the  cor- 
porate properly 302 

The  legal  estate  of  every  corporate 
body  is  vested,  not  in  the  individ- 
ual corporators,  but.  in  the  corpora- 
tion itself — but  held  in  trust,  for  the 
benelit  of  the  corporators 302 

Of  Trinity  Clmrch.  N  Y..  allegations 
in  reference  to  the  possession  of  the 
corporate  property — rights  and 
duties  of  the  corporators  and  mem- 
bers of  the  church,  &c 302 

COSTS. 

The  clerk  has  no  right  to  determine 
who  has  a  risjht  to  cost,  bir  only  to 
determine  what  items  of  costs  pre- 
sented in  the  bill  for  adjustment  the 
party  is  eniiiled  to. 346 

When  plaintiff  entitled  to  costs  on  re- 
covery fir  less  than  $50 in  justice's 
court.... 346 

When  defendant    entitled    to  costs 
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against  fonr  plaintiff's,  although 
he  has  not  entered  judgment 
against  only  two  of  iliem 361 

In  an  action  of  account  in  justice's 
court 146 

On  a  new  trial  on  a  case  reserved....      I 

As  a  general  rule  the  court  of'appeala 
will  not  attempt  to  control  the  dis- 
cretion of  a  referee  in  giving  or 
withholding!  costs  in  an  eqtiily  suit 
— certainly  not,  except  in  case  of 
palpable  abuse 504 

COUNTER-CLAIM. 

When  not  connected  with  the  tres- 
pass upon  which  plaintiffs  rely — 
nor  did  it  arise  out  of  the  trail  sac 
ticu — iior  subject  of  action 125 

COUNTY  COURTS. 

Have   jurisdiction  of  an    action   to 
foreclose    a  mortgage,  describing 
.    land  iu  two  different,  counties 117 


CRIMINAL  LAW. 

Whatevidence  is  admissible  on  behalf 
of  the  defendant,  as  showing  a 
want  of  design  on  his  part  to  effect 
death — what  evidence  on  behalf  of 
the  defendant  inadmissible 508 


D. 


JAMAGES. 

On  a  breach  of  contract — wl.at  is  in- 
competent evidence  thereon,  when 
no  breach  is  shown 428 


DEMURRER. 

Admits  all  the  material  facts  to  the 
pleading  demurred  to,  but  not  con- 
clusions of  law »  302 

DIVORCE. 

Judgment  obtained  by  fraud  set 
aside — when  void,  obtained  in 
another  state & 1-237 


E. 

EMBEZZLEMENT. 
When  a  wrongful  conversion  of  a 


manufactured  article  does  not 
amount  to  embezzlement — but  cre- 
ates the  relation  of  bailor  and 
bailee 293 

EVIDENCE. 

After  dissolution,  letters  of  a  former 
partner,  not  a  party  to  the  suit,  not 
evidence 454 

EXPRESS  COMPANIES. 

Their  non-liability  in  reference  to 
collection  of  drafts,  &c 97 

EXCEPTIONS. 

To  be  heard  in  the  first  instance  at 
general  term,  the  order  not  appeal- 
able, nor  can  ii  be  set  aside  on  mo- 
tion   137 

G. 

GUARDIAN  AD  LITEM. 

For  infant  defendants ;   neglect    to  • 
appoint    and    to    serve     with   an 
amended  complaint,    renders    the 
proceedings  in    a    mortgage  fore- 
closure ease  irregular 41 


1. 

IRRELEVANCY. 

In  a  complaint  charging  a  trustee  of  a 
manufacturing  corporation  person- 
ally— stricken  out 


J. 


JUDGMENT. 

When  a  prior  equitable  lien  entitled 
to  a  preference — but  m>t  a  subse- 
quent equitable  lien 279 

JUSTICES'  COURTS. 

When  their  jurisdiction  in  action  of 
account  may  be  shown  by  the 
pleadings — when  plaintiff  entitled 
to  costs 146 


L. 

LANDLORD  AND  TENANT. 
When  discontinuance  of    summary 
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proceedings  no  bar  to  an  action  for 
the  rein 27 


M. 

MANDAMUS 

Alternative — when  a  further  or 
amended  return  by  the  relator  will 
be  deuied 164 

MARRIED  WOMEN. 

May  make  contracts  with  their  hus- 
bands in  reference  to  the  improve- 
ment of  their  separate  estates 274 

When  their  separate  estates  liable 
under  contracts  nv-ide  with  tlieir 
husbands 274 

MECHANIC'S  LIEN. 

Voluntary  payment  made  to  a  con- 
tractor, good  ap  against  a  sub-con* 
tractor  before  lieu  tiled 232 

Effect  of  ceasing  of  the  lien — when 
judgment  regular  against  lieuor  iM3 

MORTGAGE  FORECLOSURE. 

When  third  mortgagee  may  foreclose 
during  foreclosure  of  first  mort- 
gage   22 

Delay  in  moving  to  set  aside  judg- 
ment for,  when  fatal  as  to  innocent 
purchasers 41 

N- 
NON-IMPRISONMENT  ACT. 

1831 — how  and  when  short  summons 
to  issue 385 

NOTICE   OF  APPEAL. 

From  a  judgment  of  a  justice  of  the 
peace,  its  requisites  to  carry  costs.. 

NOTICE  OF  TRIAL. 

Service  by  mail,  if  last  (16th  day)  falls 
on  Sunday,  for  Monday,  is  good....  102 

P. 

PARTIES. 
When  the  representatives  of  a  de- 


ceased administratrix  must  be  made 
parties  in  an  action  of  accounting.   418 

If  a  corporation  is  not  made  a  party, 
its  property  cannot  be  taken  and 
nut  inio  the  hands  of  a  receiver. 
Nor  can  one  of  two  cextui.  que  trusts 
be  sued  without  joining  the  other.  302 

PILOTS. 

Liabilities  of  masters  of  vessels  and 
coast,  pilots  stated 59 

PLACE  OF    TRIAL. 

Upon  an  order  changing  the  trial  the 
change  is  effected  at  once 3<35 

Where  the  judge  has  settled  an  order 
changing  the  place  of  trial,  in  his 
own  language,  no  other  court  is 
competent  to  correct  such  order. ..  365 

PRINCIPAL  AND   AGENT. 

When  agent  not  chargeable  for  pro- 
fessional services  rendered  by  a 
surgeon,  for  the  brother  of  "the 
agent  through  p.  telegram  from  the 
family  physician  of  the  brother...  370 

PROMISSORY  NOTE. 

A  forged  indorsement  of  a  payee  does 
not  pass  a  title 258 

RAILROAD  COMPANIES. 

Their  non  liability  for  alleged  negli 
geuce  in  causing  personal  injury..  151 

R. 

RAPE. 

Assault  and  battery  with  intent  to 
commit,  on  an  indictment — excep- 
tion inav  be  taken  as  in  a  civil 
case — when  evidence  entirely  in- 
sufficient to  convict,  &.c 179 

RECEIVER. 

Of  the  property  of  a  corporation — a 
railroad,  when  will  be  deuied,  &c.  78 

s. 

SCHOOL   DISTRICT  COLLECTOR 

His  appontment  by  the  trustees  by 
parol,  not  authorized 132 
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Di-rest. 


SERVICE  BY  PUBLICATION. 

IB  ralid  within  the  jurisdiction  by 
whose  laws  it  is  authorized,  but 
but  of  uo  validity  beyoud  it 237 

STREET  ASSESSMENTS. 

When  two  assessors  may  act,  where 
the  charter  provides  for  one  only-  255 

When  assessment  deemed  equal  in 
its  beueiits,  &i 255 

STREETS. 

Ill  the  city  of  Lockpoit — its  duty  to 
repair  crosswalks,  is  imperative..  435 

In  the  city  of  Troy — when  the  estab- 
lishment of  the  grade  of  an  ave- 
nue therein,  is  new  work  and  the 
expense  is  to  be  borne  by  the  per- 
sons benefited,  and  not  by  the 
city 475 

SUBSCRIBING  WITNESS. 

To  an  instrument  under  Real,  must 
be  produced,  or  due  diligence  used 
to  procure  him,  before  secondary 
evidence  allowed 190 


T. 


TAXES  AND   ASSESSMENTS. 

Stocks  and  bonds  of  the  United 
Suites  are  to  form  no  part  of  the 
estimate  in  the  assessment  of  an 
individual's  personal  property  for 
taxation — they  are  not  taxable  —  459 

The  duty  of  assessors  in  ascertaining 
all  property  within  their  towns  or 
wards  liable  to  taxation,  under 
the  statute — including  bank  shares  493 

TENDER. 

An  offer  to  pay  the  amount  found  to 
be  due,  or  a  tender  of  the  amount 


conceded  to  be  due,  necessary  in  a 
bill  to  redeem ." 418 

TITLE. 
Personal  property — bailee,  &c 208 

TRIAL. 

When    defendant    entitled   to  open 
and  close  the  case 50 

TRUST    PROPERTY. 


Where  personal  property  is  held  in 
trust,  on  the  death  of  the  trustee  it 

E  asses  under  tlie  common  law,  to 
is  personal  representatives  who 
are  bound  to  execute  the  trust. . ..  511 


w. 


WAIVER. 

After  judgment  a  party  is  presumed 
to  have  waived  any  objection 
which  he  omitted  to  take,  but 
might  have  taken  on  the  trial 385 


WARRANTY. 

When  not  implied,  of  a  manufactured 
article,  to  be  of  a  merchantable 
quality 1 

Of  quality  of  steel — measure  of  dam- 
ages    18 

WILL. 

Construction,  in  ascertaining  the 
time  of  payment  of  a  legacy 501 

WITNESS. 

Examination  of  party,  under  §  391 
of  the  Code — non-resident  of  the 
county 230 


VOL.  XTJ. 


COUKT  OF  APPEALS. 


DECISIONS  RENDERED   1 HOM    FEBRUARY  7    1871,  TO    NOVEMBER 

21,  1871. 

Judgment  affirmed  with  Costs. 

Elvrood  agt.  The  Western  Union  Telegraph  Co. 

Crater  agt.  Biningei1. 

Cahill  agt.  Palmer,  and  the  Mayor  of  N.  Y. 

Selover  agt.  Misner. 

Bordwell  agt.  Colie. 

Milk  agr.  The  Michigan  Central  R.  R.  Co. 

Field  agt.  Pierson. 

Parsons  agt.  Mclntosh. 

Chapman  agt.  Collins. 

Brookman  agt  Hamill. 

Brookman  agt.  Hamill. 

Kinnear  agt  Kinnear. 

Daggett  agt.  Keating. 

Cox  agt.  James. 

Smith  agt.  The  N.  Y.  Central  R.  R. 

Perine  agt.  Hotchkiss. 

Caesidy  agt.  De  Le  Fevre. 

Yenni  agt.  McNamee. 

Owen  agt.  The  Farmer's  Joint  Stock  Ins.  Co.    . 

Macklise  agt.  The  New  Jersey  Steam  Boat  Co. 

Cnddihy  agt.  Hudson  River  R..R.  Co. 

Relyea  agt.  Re  if. 

Barrett  agt  The  Third  Avenue  R.  R.  Co. 

Woodiu  agt.  Austin. 

Wood  agt.  Van  Santvoord. 

Atkins  agt.  Elwell. 

Scoville  agt.  Manry. 

Pomeroy  agt.  Shaw. 

Conklin  agt.  The  Second  National.Bank  of  Oawego. 

Warring  agt.  The  Indemnity  Fire  Ins.  Co 

Bitrelow  agt.  The  Erie  Railway  Co. 

Anderson  agt.  Brower. 
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Oddie  agr  The  National  City  Bank  of  N.  Y. 

Eddy  agt.  The  N.  Y.  Central  Railroad. 

Barker  agt.  Doty. 

Fr'sber  agt.  Caldwell. 

The  New  Haven  and  Northampton  Co.  agt.  Quintard. 

Wight  agt.  Gibson. 

Houseman  agt.  Van  Pragg. 

The  West  Point  Iron  Foundry  Co.  agt.  Reymert. 

Strong  agt.  The  National  Mechanics  Banking  Association. 

The  Fanners  and  Citizens  National  Bank  agt.  Noxou. 

jKnapp  agt.  The  Hudson  River  R.  R.  Co. 

Lawrence  agt.  The  Farmers'  Joint  Stock  Ins.  Co. 

Sweet  agt.  The  Erie  Railway  Co. 

The  People  ex  rel.  Haiues  agt.  Smith,  County  Judge. 

Daby  agt.  Ericsson. 

Loughraii  agt.  Ross, 

Sharp  agt.  Freeman. 

Yuguaugo  agt.  balamou. 

Florence  agt.  Hopkins. 

Higgius  agt.  The  Watervliet  Turnpike  and  R.  R.  Co. 

Lowry  agt.  luman. 

The  Ocean  National  Bank  of  N.  Y.  agt.  Olcott. 

Hulden  agt.  The  Putnam  Fire  Ins.  Co. 

Duffy  agt.  O'Donnevan. 

Hough  agt.  The  American  Baptist  Missionary  Union. 

Richardson  agt.  The  N.  Y.  Central  R.  R.  Co. 

ROBS  agt.  Ackerman. 

Hoffman  agt.  Hoffman. 

Crocker  agt.  Colweli. 

McCarthy  agt.  The  City  of  Syracuse. 

Haighl  agt.  Williams. 

Clute  agt.  Newkirk. 

Bassettagt.  Bassett. 

Sunderliu  agt.  Bradstreet. 

Buckingham  agt.  Denny. 

Grand  Trunk  Railway  of  Canada  agt.  Edw.ards. 

Bald  win  agt.  Jones. 

Gurvey  agt.  Jarvis  et  al. 

Del  wold  agt.  Drake  and  another. 

Ireland  agt.  Nichols  and  others. 

Lass  and  another  agt.  Wetmore. 

Cook  agt.  Gregg. 

Bishop  agt.  Ferguson. 

Wood  agt.  Northwestern  Insurance-Co. 

Goss  agt.  Mather. 

Stewart  agt.  Drake. 

Sturges  agt.  Bissell. 

Hill  agt.  Day. 

Williams  agt.  Serjeant. 

Judgment  affirmed,  without  cotL. 
People  ex  rel.  Davis  agt.  Gardner. 
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Lanel  agt.  Van  Wagenen. 
Lanel  ugt.  Van  Wageuen. 

Judgment  Reversed,  New  Trial  Granted,  Costs  to  abide  event. 
Bradley  agt.  The  Mutual  Benefit  Life  Ins.  Co. 
Harshaagt.  Reid. 

Wallraan  agt.  The  Society  of  Concord. 
Nelson  agt.  Odiorne. 
Gibbons  agt.  Wood. 

Root  agt.  The  Great  Western  "Railway  Co. 
Reed  agt.  The  N.  Y.  Central  Railroad  Co. 
Fordred  agt.  The  Seaman's  Bank  for  Savings  of  N.  Y. 
Levy  agt.  Brash. 
The  Atlantic  Dock  Co.  agt.  Libby. 

Msighee  agt.  The  Camden  and  Amboy  Railroad  an-1  Transportation  Co. 
Pooler  agt.  Pooler. 
Smith  agt.  Dnchardt. 
Oswald  agt.  Moat. 
Bridger  agt.  Pierson. 
Gorton  agt.  The  Erie  Railway  Co. 
Baldwin  agt.  The  U.  S.  Telegraph  Co. 
Hunt  agt.  Roberts. 
JIattoon  agt.  Young. 

Bostwick  agt.  The  Baltimore  and  Ohio  R.  R.  Co. 
Sandt'ord  agt.  Sandford. 

The  Manhattan  Brass  and  Manufacturing  Co  agt.  Spears. 
Robinson  agt.  Weil. 
Drew  agt.  Swift. 
Hall  agt.  Sanderdale. 
Grant  agt.  Smith. 
Hart  agt.  Messenger. 
Hamilton  agt.  Douglas. 

Tne  Madison  Avenue  Baptist  Church  agt.  The  Baptist  Church  in  Oliver  Street. 
The  .ZEtna  National  Bank  of  N.  Y.  agt.  The  Fourth  National  Bank. 
Fordhani  agt.  Smith.  • 

Duncan  agt.  Berlin. 

Wohler  agt.  The  Buffalo  and  State  Line  R.  R.  Co. 
Miller  agt.  The  Buffalo  and  State  Line  R.  R.  Co. 
Warner  agt.  Warren. 
Collins  agt.  Bennett. 
Wood  agt.  Lafayette. 
White  agt.  Corlies. 
Hutchings  agt.  Miner. 
Butterworth  agt.  Crawford. 
Rodermond  agt.  Clark. 
Acer  agt.  Westcott. 
Allis  agt.  Leonard. 
Riley  agt.  The  City  of  Brooklyn. 

Judgment  affirmed,  with  costs  to  the  Respondents,  to  le  paid  ly  the  Plainti/s  .from 

it>:  esfale  of  the  Testator. 
White  agt.  The  American  Colonization  Society. 
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White  agt.  The  Trustees  of  the  Board  of  Domestic  Missions. 
White  ugt.  The  American  Tract  Society. 

Order  affiimed  with  costs, 

People  ex  rel.  Crandall  agt.  The  Board  of  Supervisors  of  AMeghany  County. 
In  the  matter  of  widening  15th  street  and  9th  ave.,  Brooklyn,  and  Park  Commis- 
sioners, agt.  Nichols. 

In  the  matter  of  the  petition  of  Eager  to  vacate  an  assessment. 
People  ex  rel.  McLean  and  others  agt.  Flugg  and  another. 

Appeal  demised  w'ith  costs. 

Tnrnbnll  agt.  Martin. 

Abbott  agt.  The  Metropolitan  Insurance  Co. 

Hiler  agt.  Stokes. 

Ackerman  agt.  Bussing. 

Medburv  agr.  Swan. 

Gannon  agt.  Keenan. 

Foster  agt.  The  Townseud  Manufacturing  Co. 

Wiight,  agt.  Hmiter. 

Carey  agt.  Grant. 

Judgment  affirmed  by  default. 

Gadeke  agt.  Lahey. 
Marsh  agt.  Palmer. 
Van  Tile  agt.  Kidd. 
Anderson  agt.  Hill. 
Churchill  agt.  Bradley. 
Johnson  agt.  Swart. 
Beardsley  agt.  Davis 
Mackey  agt.  Mackey 

Order  granting  new  trial  affirmed,  and  judgment  absolute  for  defendant  with  costs. 

Chamberlain  agt.  Parker. 

Home  Life  Insurance  Co.  agt.  Sherman. 

Davis  agt.  Lot  rich 

Klink  agt.  Colby  and  another. 

Order  granting  new  trial  reversed  and  judgment  on  report  »f  referee  affirmed,  with 

costs, 

White  agt,1  Smith. 

Judgment  reversed  and  judgment  in  favor  of  the  defendant,  with  costs. 
The  National  Park  Bank  of  N.  Y.  agt  the  Fourth  National  Bank  of  N.  Y. 

Judgment  reversed  and  judgment  ordered  for  defendants  in  case,  with  costs. 
Weed  agt.  Barney. 

Judgments  affirmed,  without  costs  in  this  court  to  either  party,  as  against  the  other. 
Spencer  agt.  Carr. 
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Judgment  reversed  except  as  to  one  penalty,  and  affirmed  for  one  jjeiialt/t,  with,  costs  in- 
cluded iii  the  judgment,  and  without  costs  in  this  court  to  either  pai  ty  as  against  tL» 
other. 

Sturgis  agt.  Spotford. 

Order  granting  new  trial  affirmed,  and  judgment  absolute  for  the  defendant  with  costs 
pursuant  to  stipulation. 

Wflls  agt.  White.  m  mm  mm  mm 

Kelsey  agr.  Tlie  Northern  Light.  Oil  Co.  of  N.  Y. 
The  Bank  of  Albion  agt.  Burns. 

Motion  to  vacate  order  dismissing  appeal  denied,  with  $10  costs. 
The  Superintendent  of  the  Poor  of  Kings  Co.  agt.  Bostwick. 

Orders  of  the  General  and  Special  Terms  of  the  Supreme  Court,  reversed,  so' far  as  they 
strike  out  tlie  general  denial  of  the  first  answer  and  direct  judgment  fur  the  plaintiffs 
in  tlie  action  and  order  a  reference  to  lake  an  account,  <tc.,  and  modified  so  far  at  they 
held  the  plaintiff's  entitled  to  judgment  on  the  second  defense  set  np  in  the  answer  as 
frivolous  and  stride  out  tlie  last  paragraph  of  the  first  defense  ;  and  ordered  that  the 
second  defense  set  up  in  tlie  answer  and  tlie  last  paragraph  of  the  first  defense  Ic 
stricken  out  as  irrelevant.  Order  of  the  Supreme  Court  except  as  thus  mod ifitd  or 
reversed,  affirmed,  neither  party  to  have  costs  of  the  appeal  to  this  Court  as  against 
tlie  other. 

Thompson  agt.  The  Erie  Railway  Co. 

Motion  to  re-instate  cause  granted  on  payment  of  $10  costs  of  opposing. 
East  N.  Y.  and  Jamaica  agt.  Elmore  R.  R.  Co. 

Motion  for  a  modification  of  order  and  a  re-hearing  denied,  with  costs. 
Elwood  agt.  Gardner. 

Order  granting  New    Trial  affirmed  judgment    absolute  for  plaintiff   with    costs, 
pursuant  to  stipulation. 

The  Minnsota  Central  Railway  Co.  ag.  Morgan. 
Bullymore  agt.  Cooper. 

Judgment  reversed  and  judgment  for  plaintiff on  demurrer,  with  costs,  and  with  leave  to 
defendants  to  withdraw  demurrer  and  answer  complaint  on  payment  »f  coxts,  within 
twenty  days  after  jiling  remiltitur  in  the  Supreme  Court  and  makiny  this  judgment 
the,  jugdment  of  that  Court. 

McHenry  agt.  Hazzard. 

Motion  to  dismiss  appeal  denied  without  costs,  and  Clerl:  of  Supreme  Court  directed  to 
return  the  papers  used  upon  motion  to  substitute  Gertrude  A.Hackttt,  Executrix,  Ac., 
plaintiff,  as  per  draft  ordei  filed. 

Hackett  agt.  Belden. 
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Order  affirmed  ictthout  costs  of  this  appeal  tv  either  party. 
The  Erie  Railway  Co.  agt.  Ramsey. 

Judgment  modified  and  plaintiff  declared  entitled  to  a  satisfaction  of  the  judgments-  0* 
payiny  the  amount  due  thereon  after  deducting  $500,  the  interest  of  C.  D.  Miller 
therein  and  interest  on  said  amount,  and  as  thus  modified,  jy'lyment  affirmed  without 
costs  in  this  court  to  either  party  as  against  the  other. 

Beers  agt.  Hendricksou. 

So  much  of  the  judgment  as  dismisses  tlte  complaint  with  costs,  reversed,  and  a  now 
trial  ordered,  costs  to  abide  event. 

Bliss  agt.  Greeley. 

Orders  and  Judgments  of  the  Supreme  Court  modified  as  follows  :  Tlie  1st  answer 
stricken  out  as  irrelevant,  the  motion  ti>  strike  out  the  2d  answer  denied,  the  jwlgment 
of  the  General  Term,  on  the  demurrer  to  the  3<l  answer  reversed  and  that  of  the  S^iecidl 
Ter  1)1,  and  judgment  for  the  plaintiff  therein,  neither  party  to  recover  costs  in  -</«.« 
Court  against  the  other. 

Newman  agt.  The  Board  of  Supervisors  of  Livingston  Co. 

Judgment  modified  in  accordance  with  opinion,  and  to  be  settled  by  Judge  ALLEN,  not 
notice  without  costs  in  this  Court  to  either  party  as  against  the  other. 

Buchannan  agt.  Comstock. 

Motion  to  dismiss  appeal  denied  with  $10  costs. 
Heineman  agt.  Spencer. 

Appeal  dismissed  with  costs  of  motion. 
Duncan  agt.  Baile. 
McMi  lieu  agt.  Rhidskott. 

Appeal  dismissed  by  default. 
Blair  agt.  Bennett. 

Order  and  judgment  of  this  Court  modified  by  striking  out  the  words  "with  costs 
included  in  the  judgment,''  so  that  it  shall  read  "judgment  reversed  except  as  to  one 
penalty,  without  costs  to  either  party  against  the  oilier  in  this  Court." 

Sturgis  agt  Spofford. 

Motion  to  dismiss  appeal  granted  without  costs. 

Lighthall  agt.  Bander. 
McMurniy  agt.  McMurray. 

So  much  of  the  judgment  as  gives  costs  and  allowances  to  the  plaintiff  reversfd,  and  tke 
residue  of  the  judgment  affirmed  without  costs  to  either  party  as  against  the  other. 

Morris  agt.  Wheeler. 
Barr  agt.  Wheeler. 
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Judgment  rerersed  and  new  trial  granted,  costs  to  abide  event,  unless  the  plaintiff  stipu- 
lates to  reduce  the  judgment  to  $100,  and  interest  from  March  \\th,  1868,  and  in  case 
Uie  judgment  i-s  so  modified  and  reduced,  then  affii-med  for  that  amount  without  costs 
to  eillter  party  as  against  the  other. 

Ivollanil  agt.  Cross. 

Return  sent  to  the  Court  Mow  with  leave  to  the  appellants  to  move  for  re-argument  or 
other  relief  in  that  Court,  and  if  motion  denied,  then  return  to  be  sent  back  to  thi» 
Court. 

Eudolphy  agt.  Fuchs. 

Judgment  of  General  Term  reversed,  and  that  of  Special  Term  affirmed  with  costs. 
The  National  Park  Bank  of  N.  Y.  agt,.  The  Ninth  National  Bank  of  N.  Y. 


Orders  of  the  General  and  Special  Terms  of  the  Supreme  Court  reversed,  and  assess 
ments  vacated,  with  costs. 

In  the  matter  of  the  petition  of  George  W.  Douglass  to  vacate  an  assessment  for 

regulating  and  grading  64th  street,  in  the  city  of  N.  Y. 
In  the  matter  of  tne  application  of  the  A.  Y.  Protestant  Episcopal  school  to  vacate 

an  assessment  for  sewer  in  74th  street,  in  the  city  of  N.  Y. 

Orders  of  the  Supreme  Court  at  General  and  Special  Terms  and  of  the  County  Judge, 
reversed  and  applicatimi  denied  with  costs. 

People  ex  rel.  White  agt.  HulUert. 

Order  of  the  General  Term  of  the  Supreme  Court  affirmed  with  costs. 
People  ex  rel.  Perkins  agt.  Hawkins. 

Judgment  affirmed  with  costs,  an  to  Learned,  Dixon  and  Palmer,  and  judgment  of 
Supreme  C<mrt  reversed,  and  judgment  on  report  of  referee  affirmed  against  Stevens, 
with  costs,  deducting  $13008/iw»  the  original  judgment,  to  correct  an  error  of  ref- 
eree in  computation. 

Dabney  agt.  Stevens. 

Judgment  reversed  and  new  trial  granted  costs  to  abide  event,  unless  the  defendant  with- 
in 30  days  after  notice  of  this  judgment,  consents  to  the  entry  of  a  judgment  against 
him  for  $6,453  67,  with  cost*  in  the  court  below,  and  in.  this  court;  and  in  that  event 
the  judgment  thus  modified,  affirmed. 

Currie  agt.  White. 

Judgment  of  General   Term  reversed,  and  that  on  report  of  referee  affii-med,  with 

costs. 

Child*  agt.  Smith. 
Beudetson  agt.  French. 
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Judgment  reversed  and  judgment  for  the  people,  adjudging  that  the  relator  was  not 
d  a  ly  elected  to  the  office,  and  that  the  act  of  the  legislature  extending  the  tin*e  <>f  office 
of  the  defendant  was  unconstitutional  and  void,  and  that  neit/ier  the  relator  nor  defend- 
ant were  entitled  to  the  office,  without  costs  to  either  party  against  the  other. 

People  ex  rel.  Fowler  agt.  Bull. 

Motion  to  dismiss  avpeal  denied   without  costs. 
Hathbone  agt.    The  Northern  Central  Railway. 

Motion  to  amend  return  on  file  denied  without  costs. 
Leffler  agt.  Fields. 

Judgment  reduced  to  $691  26  damages,  payable  in  gold,  with  costs  in  Supreme  Court, 
payable  in  currency,  and  as  modified  affirmed,  without  costs  to  either  parly,  in  thit 
court. 

Kellogg  agt.  Sweeney. 

Order  of  the  General  Term  of  April  2Gth,  1871,  and  of  Special  Term  of  Sept.  27 th, 
1871,  reversed  and  referred  back  to  the  referee  to  ascertain  the  value  of  the  term 
according  to  the  views  expressed  in  the  opinion  uf  Judge  UAPALLO  aud  to  report  on 
the  matters  referred  to  him  It/  the  original  order  of  reference. 

Clarkson  agt.  Skidmore. 

Order  reversed  with  costs. 
Pistor  agt.  Hatfield. 

Orders  of  General  and  Special  Terms  reversed  and  application  for  mandamus  denied 

witii  costs. 

People  ex  rel.  Downing  agt.  Davids. 

Ordered  that  remittitur  be  amended  by  judgment,  read  judgments ,  and  directing  interest 
be  allowed  on  to  the  $500.  from  tlie  date  of  the  assignment  to  Miller  &  Callahan. 

Beers  agt.  Hendrickson. 

Order  of  General  Term  reversed  and  judgment  on  report  of  referee  affirmed,  with  costs. 
Parrott  agt.  The  Knickerbocker  Ice  Co.' 

Order  reversed  and  motion  for  mandamus  denied  with  costs 
People  ex  rel.  Henry  and  others  agt.  Nostrand,  Supervisor,  &c. 

Judgment  of  the  Supreme  Court  modified  and  judgment  ordered  that  if  the  plaintiff 
shall  within  thirty  days  pay  the  Tenth  National  Sank  the  sum  of  $15,219  81,  w^th, 
interest  from  June  19</i,  18C8,  &c. 

McNeil  agt.  Tenth  National  Bank  of  N.  Y. 
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Judgment  modified  by  directing  a  modification  of  the  judgment  of  the  Court  below,   to 
the  effect  that  t/te  same  skall  be  without  prejudice  to  any  other  action  by  the  plaintiff. 

Florence  agt.  Hopkins. 

Judgment  of  the  Supreme  Court  and  of  the  Court  of  Sessions  reversed,  and  judgment  for 
the  defendant. 

McCord  agt..The  People,  &c. 

Order  of  General  Term  reversed  and  that  of  the  Special  Term  affirmed,  unth  costs. 
People  ex  rel.  Blossom  agt.  Nelson,  Secretary  of  State. 

Motions  denied  with  $  10  costs. 

People  ex  rel.  Fowler  agt.  Bull. 
Sage  agt.  Volkeunig. 

Motion  denied  without  costs  and  without  prejudice. 
Fellows  agt.  Heermans. 

Motion  granted. 
Berrian  agt.  Berrian. 

Motion.  to_dismiss  appeal  granted  with  costs  of  appeal  to  the  time  of  motion,  and  $10 
costs  of  the  motion. 

Wilkins  agt.  Earle.  , 

Appeal  dismissed  without  costs. 
Billiard  agt.  Brown. 


DECISIONS  RENDERED  MAY,  19,  1871. 

Judgment  affirmed,  with  costs. 

Vanderveer  agt.  Smith. 

Jewell  agt.  Etnson. 

Kavanaugh  agt.  Bet-kwith. 

Cousalus  agt.  Brotherson. 

Morange  agt.  Mix. 

Goodrich  agt.  Thompson. 

Lord  agt  Fowler. 

Abbe}'  agt.  Devo. 

Meeker  agt.  Clagliorn. 

Paddeu  agt.  Taylor. 

Bedell  agt.  Long  Island  R.  R.  Co. 

First,  National  Bank  of  Angelica  agt.  Hall. 

Wilcox  agt.  Howell. 

Fanning  agt.  Van  Nostraud. 

Witty  agt.  Campbell. 

Lord  agt.  Dougherty. 

Sherman  agt.  Prince. 

Hammett  agt.  Livermore. 

Vose  agt.  Cockcrott. 

Saxton  agt.  Zett. 

Black  River  Bank  agt.  Page. 

Lannen  agt.  The  Albany  Gas  Light  Co. 

Gridley  agt.  The  N.  Y.  Central  R.  R.  Co. 

lu  the  matter  of  the  application  of  Miller  agt.  Le\». 

Bradley  agt.  Wheeler 

Newton  agt.  Wales. 

Read  agt.  Nusbaum. 

Fish  agt.  Cottinett. 

Bauk  of  Commonwealth  agt.  Mudgett. 

Ryder  agt.  Smith. 

Brown  agt.  Smith. 

Voorhies  agt.  Smith. 

Gascoign  agt.  Smith. 

Williams  agt.  Smith. 
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Buah  agt.  Smith. 
Coe  agt.  Smith. 
Farrington  agt.  Smith. 
Brown  agt.  Smith. 
Ryder  agt.  Smith. 
Snydrtm  agt.  Smith. 
Coney  agt.  Smith. 
Brqpfiy  agt.  Smith. 
Barr  agt.  Smith. 
Applegate  agt.  Smith. 
Ryder  agt.  Smith. 
Lord  agt.  Ostrander. 

Judgment  reversed,  new  tnal  granted,  costs  to  abiae  event. 

Van  Brunt  agt.  Applegate. 

Hudson  agt.  Caryl. 

Wise  agt.  Chase. 

Couch  agt.  Parker. 

Wetmore  agt.  Goetzman. 

Allen  agt.  The  Mercantile  Ins.  Co. 

Loomis  agt.  Brown. 

Warner  agt.  The  N.  Y.  Central  R.  R.  Co. 

Feuuer  agt.  The  Buffalo  and  State  Line  R.  R.  Co. 

Be  argument  ordered 

Wells  agt.  Miller. 
Morgan  agt.  I  human. 

Order  affirmed,  with  costs. 
Tales  agt.  North. 

Judgment  affirmed  by  default,  with  costs. 

Avers  agt.  Farrell. 

McMotnes  agt.  McKenzie. 

De  Rutte  agr.  The  N.  Y.  tind  Buffalo  Electro-Magnetic  Telegraph-Co. 

Delelianty  agt.  Seaman. 

Van  Buren  agt.  Ferris. 

Judgment  affirmed  and  costs  of  all  parties  on  appeal  to  this  court  to  be  paid  out  of  the 

estate. 

Peck  agt.  Redfield. 

Judgment  reverted  and  judgment  ordered  for  the  plaintiff  on  the  verdict,  with  costs. 
Howell  agt.  The  Knickerbocker  Life  Ins.  Co. 

Order  affirmed  by  default  with  costs  of  appeal  in  this  court,  and  judgment  absolute 
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ordered  in  favor  of  the  defendant  against  the  plaintiff,  with  costs,  pursuant  to  the 
stipulation  contained  in  the  notice  of  appeal. 

Buell  agt.  Cole. 

Order  of  General  Term  reversed  and  judgment   ordered  for  the  plaintiff  upon  the 
verdict,  with  costs. 

Savage  agt.  O'NeiL 

Judgment  reversed,  and  judgment  ordered  for  defendant,  with  costs. 
Chamberlain  agt.  The  Western  Transportation  Co. 

Order  affirmed  and  judgment  absolute  against  the,  plaintiff,  with  costs. 
Sauiulers  agt.  Haiues. 

Order  of  General  Term  reversed  by  default  and  judgment  of  Circuit  affirmed  with  costt 
of  General  Term  and  of  this  Court. 

Qiiinu  agt.  Skinner. 

Order  of  General  Term  reversed,  and  order  of  County  Court  affirmed,  with  costs  of  thf 
Supreme  Court  and  Court  of  Appeals. 

Fish  agt.  Emson. 

Order  of  General  Term  reversed  and  judgment  of  Special  Term  affirmed  with  costs  oj 
appeal  in  the  Supreme  Court  and  this  Court. 

Cowdrey  agt.Coit. 

Order  of  General  Term  affirmed  and  judgment  absolute  for  plaintiff  ordered  with  costs. 
Bottsford  agt.  McLean. 

Judgment  of  Supreme  Court  reversed  and  judgment  of  County  Court  affirmed  with  cost 

and  restitution. 

Allen  agt.  Godfrey. 

Order  of  Supreme  Court  reversed  and  order  of  the  City  Court  of  Brooklyn  affirmed 
with  costs  of  appeal  to  the  Supreme  Court  and  this  Court. 

Sager  agt.  Blaine. 

Order  of  General  Term  revei  sed  with  costs  and  judgment  upon   the  nonsuit  ordered 
against  tlie  plaintiff  with  costs. 

McPadden  agt.  The  N.  Y.  Central  Railroad  Co. 

Judgment  affirmed  without  costs  to  either  party  in  the  Court  of  Appeals,  provided  the 
plaintiff  shall  within  thirty  days  after  the  entry  of  this  order  serve  un.  the  defendants' 
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attorney  a  stipulation  deducting  from  the  judgment  of  April  fith.  1863,  as  of  that 
date,  the  sum  o/'$ 2,407  15.  //  suck  stipulation  lie  not  served,  then  the  judgment  is 
reversed  and  new  trial  ordered,  costs  to  abide  the  event,  the  judgment  to  be  settled  by 
Judge  HUNT  if  the  attorneys  do  not  agree  on  the  same. 

Wells  agt.  Yates. 


DECISIONS  RENDERED  SEPTEMBER  '29th,  1871. 

Judgment  affirmed  with  coats. 
Lane  agt.  Bailey. 
Berdan  agt,.  Sedge  wick. 
Kay  agt.  Whitecar. 

Corning  agt.  The  Troy  Iron  and  Nail  Factory. 
Dudley  agt.  See. 
Goldsmiih  agt.  Schiffer. 
Laird  agt.  Smith. 
Downer  agt.  Church. 
Sturgiss  agt.  Spofford. 
Champion  agt.  Joslyn. 
Cross  agt.  O'Donnell. 
Moore  agt.  Hamilton. 
Norton  agt.  Lord. 
Mellick  agt.  Knox. 

The  President  &c.  of  the  Chemung  Canal  Bank  agt.  Bradner. 
Smith  agt.  Van  Olinda. 
Greene  agt.  Kennedy. 
The  Marine  Bank  of  Chicago  agt.  Wright. 
Parsons  agt.  Loucks. 
Tracy  agt.  Frink. 

Murray  agt,  The  Hudson  River  R.  R.  Co. 
Redpath  agt.  Vaughn. 

Wells  agt.  The  Connecticut  Mutual  Life  Ins.  Co. 
Wilder  ugt,  Stearns. 
Ames  agt.  Hmes. 
Wilson  agt.  Blodgett. 
Kerr  agt.  Blodgett. 
Donley  agt.  Graham. 
James  agt.  Gurley. 

People  ex  rel.  Buffalo  and  State  Line  R.  R.  Co.  agt.  Barker. 
The  Buffalo  and  State  Line  R.  R.  Co.  agt.  Frederick. 
Bush  agt.  The  Rochester  City  Bank. 
Breeze  agt.  The  U.  S.  Telegraph  Co. 
Smith  agt.  Lippincott. 
Harsh  agt.  Rouse. 

Judgment  reversed,  and  new  trial  granted,  costs  to  abide  event. 

Sands  agt  Graves. 
Terry  agt.  Wait. 
Hicks  agt.  Cleveland. 
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Buffalo  and  State  Line  R.  R.  Co.  agt.  The  Board  of  Supervisors  of  Erie  County. 
Buffalo  and  State  Line  R.  R.  Co.  agt.  The  Board  of  Supervisors  of  Erie  County. 
Buffalo  and  State  Line  R.  R.  Co.  agt.  The  Board  of  Supervisors  of  Erie  County. 
Buffalo  and  State  Line  R.  R.  Co.  agt.  The  Board  of  Supervisors  of  Erie  County. 
Gage  agt.  Babcock. 

Order  of  General  Term  reversed,  and  judgment  upon  report  of  referee  affirmed  vith 

costs. 

Marvin  agt.  Bissel. 

Marvin  agt.  Tallmadge. 

Tomlinsoii  agt.  The  Mayor  of  the  City  of  New  York. 

Ball  agt.  Liney. 

RuLl  agt.  Philips. 

Order  affirmed  and  judgment  absolute  against  the  defendant  with,  costs. 
Duffy  agt.  Mastersoii. 

Judgment  reversed  and  judgment  for  plaintiff  for  amount  of  notes  and  interest,  wilk 
%  costs. 

Pratt  agt.  Chase. 
Shreve  agt.  Chase. 

Judgment  reversed  and  new  trial  ordered,  'with  costs  of  the  appeal  to  the  Supreme 
Court  and  Court  of  Appeals,  to  tlie  defendants. 

Baldwin  agt.  Humphrey. 

JudgiKent  affirmed  by  default,  with  costs. 

Friedberg  agt.  Lynch. 
Johnson  agt.  Curtis. 

Order  of  General  Term  affirmed  and  judgment  absolute  against  the  plaintiff,  with  costt. 

Consalus  agt.  Brotherson. 
Lynch  agt.  Johnson. 

He-argument  ordered. 
Jones  agt.  The  Terre  Hante  and  Richmond  R.  R.  Co. 

Judgment  of  General  Term  reversed,  and  judgment  ordered  for  the  plaintiff  upon  tht 
verdict,  for  $i!,144  36,  interest  and  costs  less  $273  70,  arid  interest  thereon  from,  July 
14,  1861. 

Hotclikiss  agt.  The  Commercial  Mutual  Ins.  Co. 

Judgment  affirmed  with  costs  of  appeal  to  this  court,  to  be  paid  by  appellant,  judgment 
to  le  entered  as  of  January  1,  1868.) 

Scott  agt.  Guernsey. 

You  XLI.  44 


NEW  YORK  PRACTICE  REPORTS. 


Decisions  Uommission  of  Appeals. 


Order  of  General  Term  affirmed  and  judgment  absolute  for  the  plaintiff,  with,  costs. 

McKenzie  agt.  Smith. 

i 

Order  of  General  Term   reversed    and  motion  denied,  ivith  costs  of  appeal  to  tfo 
General  Term  and  Court  of  Appeals. 

Usher  agt.  Heppurn. 


ERRATA. 

The  word   "  acitou"  in  line  four  from  the  bottom  page  267  ante  should  read 

section." 

The  word  "  lay"  first  word  on  page  252  ante  should  read  "  lie." 
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